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60362 Alaska Natural Gas Office of the Federal
Inspector for the Alaska Natural Gas
Transportation System and EEOC proposes equal
opportunity regulations, issues affirmative action
plans, proposed memorandum of understanding.
and employee standards of conduct; comments on
proposed rule by 10-10-80, rules effective 9-2-80 (4
documents) (Part V of this issue)

60394 Utilities HUD establishes new procedures for
calculating allowable utilities consumption level by
Public Housing Agency; effective 10-1-80 (Part VIII
of this issue)

60390 Low and Moderate Income Housing HUD/FHC
develops demonstration project for condominium
ownership mortgage insurance; comments by
11-10-80; effective 10-14-80 (Part VII of this issue)

59868 Grant Programs-Community Development Block
Grants HUD/CPD consolidates grants and
planning assistance to certain Insular Areas;
effective 10-1-00

59867 Mobile Homes HUD/FHC provides for insurance
of financial institutions which make or purchase
improvement loans; effective 10-1-80
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60018 Grant Programbs--Health Care HHS/HSA accopts
project grant applications from public and nonprofit
private entities to support development of jointly
funded community and migrant health cantor
projects m Idaho- apply by 11-1-80

60382 Refugees ED proposes regulations to implement
the transition program for refugee children
comments by 10-27-80 (Part VI of this issue)

59909 Endangered Plants Interior/FWS proposes to
determine Isot na medeoloides (small whorled
pogonia) to be an endangered species; public
comments by 11-10-80; comments from States by
12-10-80

60306 Grant Programs-Mass Transportation DOT/
UMTA proposes guidelines for grant-in-aid
recipients in the management of their projects;
comments by 12-8-80 (Part IV of this issue)

59840 Securities SEC issues interpretatiorof
requirements and minimum performance standards
for registered transfer agents

60186 Cable Television FCC relaxes distant signal
carriage restrictions; effective 10-14-80 (Part III of
this issue]

60871 Postal Service PS amends "Private Express"
regulations; effective 10-10-80 * a I

59870 Prisoners Justice/PC establishes penalty for
violation of rules or commission of new crime
pending parole; effective 10-5-80

60154 Airworthiness Directives and Standards DOT/
FAA updates and improves standards applicable to
the type certification of aircraft, engines, propellers,
related operating rules and procedural
requirements; effective 10-14-80 (Part II of this
issue)

Privacy Act Documents

59938
60104
60019

60107

60154
60186
60306
60362

60382
60390
60394.

DOD/Navy
DOT/Sec'y
HUD (2 documents)

Sunshine Act Meetings
Separate Parts of This Issue

Part II, DOT/FAA
Part III, FCC
Part IV, DOTIUMTA
Part V, Office ofthe Federal Inspector for the
Alaska Natural Gas Transportation System and
EEOC
Part Vi, ED
Part VII, HUD/FHC
Part VIII, HUD/FHC
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Rules and Regulations Federal Register -

Vol. 45, No. 178

Thursday, September 11, 1980

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 908

[Valencia Orange Reg. 662, Amdt 1;
Valencia Orange Reg. 663]

Valencia Oranges Grown In Arizona
and Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This action establishes the
quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period September
12-September 18, 1980, and increases
the quantity of such oranges that may be
so shipped during the period September
5-September 11, 1980. Such action is
needed to provide for orderly marketing
of fresh Valencia oranges for the periods
specified due to the marketing situation
confronting the orange industry.
DATES- The regulaldon becomes effective
September 12,1980, and the amendment
is effective for the period September 5-
September 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation and amendment are
issued under the marketing agreement.
as amended, and Order No. 908, as
amended (7 CFR Part 908], regulating the
handling of Valencia oranges grown in
Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action
is based upon the recommendations and
information submitted by the .Valencia
Orange Administrative Committee and
upon other available information. It is

hereby found that the action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on January 22,1980.
A final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
September 9,1980 at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
Valencia oranges deemed advisable to
be handled during the specified weeks.
The committee reports the demand for
Valencia oranges is strong.

It is further found that there is
insufficient time between the date when
information beoame available upon
which this regulation and amendment
are based and when the actions must be
taken to warrant a WO-day comment
period as recommended in E.O. 12044,
and that it is impracticable and contrary
to the public interest to give preliminary
notice, engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), and the amendment
relieves restrictions on the handling of
Valencia oranges. It is necessary to
effectuate the declared purposes of the
act-to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective times.

1. Section 908.963 is added as follows:

§ 908.963 Valencia Orange Regulation 663.
Order. (a) The quantities of Valencia

oranges grown in Arizona and
California which may be handled during
the period September 12,1980, through
September 18,1980, are established as
follows:

(1) District 1: 396,000 cartons;
(2) District 2:504,000 cartons;
(3) District 3: Open Movement.
(b) As used in this section. "handled."

"District 1," "District 2," "District 3,"
and "carton" mean the same as defined
in the marketing order.

2. Paragraph (a) in § 908.962 Valencia
Orange Regulation 662 (45 FR 58509), is
hereby amended to read:

908.962 Valencia Orange Regulation 662.
(a) *
[1) District 1:484,000 cartons;
(2) District 2. 616,000 cartons;
(3) District 3: Open Movement.

(Secs. 1-19, 48 Stal 31. as amended: 7 US.C.
601-674)

Dated. September 10, 1980.
D. S. Kurylos
Deputy Director, Fudt and Vegetabre
Division. Agku~ftMareti.g&rvice.
IFR D=ca-- -3W P -l ed,- 11:4O a.m)
Bft1iN COoE 341042-

Commodity Credit Corporation

14 CFR Part 1427

[CCC Cotton Loan Program Regulations
Governing 1980 and Subsequent Cropsi

Cotton Loan Program Regulations;
Correction

AGENCY: Commodity Cred Corpoaation,
USDA.
ACTION Correction of References.

SUMmARY. This document corrects
references in FR Do. 80-19738
appearing at page 44293 in the Federal
Register issued Tuesday, July 1. 1980
FOR FURTHER INFORMATION CONTACT:
Carolyn Cozart Price Support and Loan
Division. (202) 447-6611;
SUPPLEMENTARY INFORMATION: The
reference to Parts in the Supplementary
Information. page 44294, first column.
thirty-second line, should read "7 CFR
1427.1-.25." The reference to Parts
appearing at page 44295, at 1 1427.5,
second column, paragraph (a), eighth
line, should read '713, 718,791 and 792."

Signed at Washington. D.C.. on September
2,1980.
John W. Goodwin,
Acting Executive Vice-Presiden4. Commod'Ty
Credit Coporatio.

BIMUJG CODE 341*-6-U

Animal and Plant Health Inspection

Service

9 CFR Part 78

Brucellosis Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.
AcTIoN: Final rule.
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SUMMARY: These amendments add the
county of Greene in Tennessee, to the
list of Modified Certified Brucellosis
Areas and delete it froni the list of
Certified Brucellosis-Free Areas because
it has been determined that this county
qualifies only as a Modified Certified
Brucellosis Area. The effect of this
action will provide for more-restrictions
on cattle and bison'moved interstate
from this area.These amendments will
also add the county of Vernon in
Missouri to the list of Noncertified
Areas and delete it from the list of
Modified Certified Bruceltosis Areas
because it has been determined that this
county now qualifies only as a
Noncertified Area. The effect of this
action will provide for more restrictions
on cattle and bison moved interstate
from this area.
EFFECTIVE DATE: September-11, 1980,
FOR FURTHER INFORMATION CONTACT:
Dr. A. D. Robb, USDA, APHIS, VS,
Room 805,6505 Belcrest Road,
Hyattsville, MlD 20782, 301-436-8713.
SUPPLEMENTARY INFORMATION: A
complete list of brucellosis areas was
published in the Federal Register (45 FR
44253-44256) effective July 1, 1980. These
amendments add the county of Greene
in Tennessee to the list of Modified
Certified Brucellosis Areas in § 78.21
and delete this county from -the list of-
Certified Brucellosis-Free Areas in
§ 78.20, because it has been determined

- that it now qualifies only as a Modified
Certified Brucellosis Area as defined in
§78.1(m) of the regulations. These
amendments add the county of Vernon
in Missouri to the list of Noncertified
Areas in § 78.22 and delete this county
from the list of Modified Certified
Brucellosis Areas in § 78.21, because it
has been determined that it now
qualifies only as aNoncertified Area as
defined in § 78.1(n) of the regulations.
This list is updated monthly and reflects
actions taken under criteria for
designating areas according to
brucellosis status.

Accordingly, Part 78, Title 9, Code of
Federal Regulations, is hereby amended
in the following respects:

§ 78.20 [Amended]
1. In § 78.20, paragraph (b) is amended

by deleting: Tennessee. Greene.

§ 78.21 [Amended]
2. In § 78.21, paragraph (b) is amended-

by adding: Tennessee. Greene, and by
deleting: Missouri. Vernon.

§ 78.22 [Amended]
3, In §' 78.22, paragraph (b) is amended

by adding: Missouri, Vernon.

(Sees. 4-7, 23 Stat. 32, as-amended; secs. I
and 2, 32 Stat. 791-792, as amended; sec. 3, 33
Stat. 1265, as amended; sec. 2, 65 StaL 693;
and sees. 3 and 11, 76 Stat. 130,132; 21 U.S.C.
111-113, 114a-1, 115,117, 120,-121, 125,134b,
134f, 37 FR 28484, 2 847 36T 19141, 9 CR
78.25:)

The amendments designating areas as
Modified Certified Brucellosis Areas
and Noncertified Areas impose -,
restrictions presently not imposed on
cattle and bison moved from that area in
interstate commerce. The restrictions
are necessary to prevent the spread of
brucellosis from such areas.

Therefore, pursuant to the,
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure -
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule-has hot been
designated as "significant," and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been

-determined by Paul Becton, Director,
National Brucellosis Eradication
Program, APHIS, VS, USDA, that the
emergency nature of this final rule
warrants publicationwithout"
opportunity for public comment and
preparation of an impact analysis
statement at this time.

This final rule will be scheduled for
review under provisions of Executive
Order 12044 and Secretary's
Memorandum 1955.

Done at Washington, DC., this .th day of
September 1980.
J. K. Atwell,
ActingDeputyAdministrator, Veterinary
Services.
[FR Do. 80-27848 Filed 9-10-80; &45 am]

BILNG CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 8-CE-27-AD; Amdt. 39-39021

Airworthiness Directives; Cessna
Model 172RG Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.'
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
applicable to Cessna Model 172RG

airplanes. It requires that the fuel
mixture control connection at thq engine
carburetor be inspected to assure that It
is correctly assembled and torqued. This
action is necessary because if the
connection Is not properly assemblod or
torqued to a minimuni' value, slippage 6f
the fuel mixture control at this
connection could occur. This may result'
in an engine power loss due to a loan
fuel/air mixture.
EFFECTIVE DATE: September 15, 1080.
COMPLIANCE: Within the next 25 hours
time-in-service after the effective date of
this AD.
FOR FURTHER INFORMATION CONTACT.
Jack Pearson, Aerospace Engineer,
Aircraft Certification Program, Room
238, Terminal Building 2299, Mid-
Continent Airport, Wichita, Kansas
67209; Telephone (316) 942-7927.
SUPPLEMENTARY INFORMATION: A
Cessna Model 172RG airplane has
recently been involved in an accident
following engine power loss attributed
to a loose mixture control connection,
Additional reports of mixture control
slippage have been received.
Investigation has disclosed that on some
Cessna Model 172RG airplanes the
carburetor mixture Control wire was
incorrectly assembled to the carburetor
mixture control arm. Specifically, the
position of correct AN96D-10 and -10L
washers was reversed or an AN960-1L
washer was substituted for an ANOO-10
washer and, in both instances,
inadequate torque may have been
applied to the mixture control
connection. These conditions could
permit slippage of the carburetor
mixture control wire at this connection,
which may result in an engine power
loss due to a lean fuel/air mixture. The
airplane manufacturer has changed
engineering design and production
procedures to preclude these conditions
on subsequent production airplanes.
Since the conditions described herein
may exist on other in-service'airplanes
of the same type design, the FAA Is
issuing an AD, applicable to Cessna
Model 172RG airplanes, requiring a
visual inspection of the mixture control
connection to the carburetor arm to
assure the installation of the correct
hardware and its positioning and a
torque check of the securing nut.

Since a situation exists that requires
the immediate adoption of this
regulation, notice and public procedure
under 5 U.S.C. 553(b) is impracticable
and contrary to the public interest and
good cause exists for making the
amendment effective in less than thirty
(30) days after the date of publication in
the Federal Register.
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Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to be by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
AJiworthiness Directive.

Cessna: Applies to Model 172RG (SIN
172RG0001 through 172RG0573) airplanes
certificated in all categories.

Compliance: Required as indicated unless
already accomplished.

To preclude slippage of the mixture control
wire at the carburetor fuel mixture control
arm and resultant power loss due to a lean
fuel/air mixture, within the next 25 hours
time-in-service after the effective date of this
AD, accomplish the following:

(A) Visually inspect the mixture control
connection on the right side of the carburetor
for correct assembly. Assure that (1) Cessna
Part Number (P/N) 98w2010-9 mixture control
assembly wire is secured to the Cessna PIN
S2323-11 clamp at the carburetor mixture
control arm with an AN960-10
(approximately .063 inch thick] washer
installed between the mixture control wire
and the MS20365-1032C nut and (2) an
AN960-01L (approximately .032 inch thick]
wader is installed between the mixture
control wire and the mixture control arm.

N3 If the parts are assembled per
Paragraph A), check to assure that the
minimum torque on the MS20385-1D2C nut is
15 knch-pounds and that the Cessna P/N
82na-1i chmp will swivel in the mixture
eoa-ol aim. Make the prescribed entry in the
aircraft maintenance records indicating
compliance with this AD and no further
action Is required.

(C) If the parts are not assembled per
Paragraph A) remove and discard the
MS20365-1032C nut Install washers in the
positions specified by Paragraph A) and
install a new MS20365-1032C nut. Torque the
nut to 15 inch-pounds minimum and assure'
that the Cessna P/N S2323-11 clamp will
swivel in the mixture control arm.

(D) Airplanes may be flown in accordance
with FAR 21.I97 to a location where the
Inspection required by Paragraph A) may be
accomplished.

(E] Any equivalent method of compliance
with this AD must be approved by the Chief,
Aircraft Certification Program. Federal
Aviation Administration, Room 238, Terminal
Buildirg No. 2299, Mid-Continent Airport,
Wichita, Kansas 67209; Telephone (316] 942-
428&

This amendment becomes effective
September 15, 1980.
(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended. (49 U.S.C.
135-11(a), 1421 and 1423]; Sec. 6(c) Department
of Transportation Act (49 U.S.C. 1655(a); Sec.
11.89 of the Federal Aviation Regulations (14
CFR Sec. 11.89).

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 26,1979).

A copy of the inal evaluation prepared for
this document is contained In the docket. A
copy of it may be obtained by writing to
FAA, Office of the Regional Counsel, Room
1558. Central Region. 601 East 12th Street.
Kansas City, Missouri 6410&

Issued in Kansas City, Missouri. on August
29,1980.
Paul 1. Baker,
Director. Cenr eain
JR Dc-. &D-ZX86 ?'.-s& t15'
BIL1iN CODE 461"24

14 CFR Part 39

[Docket Number 0-CE-29-AD; AmdL 39-
3912]

Afrworfttees Directives; Cessna
Model P210N Akplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTIOW Final rule.

summiAr Th;s amendment adopts a
new Airworthiness Directive (AD)
applioable to Cessna Model P210N
airplanes. It requires installation of a
plaoard and revielen to the limitations
section of the Pilot's Operating
Haulbook/Akpl.ne Flight Manual
(PIH/AFM, The placard and revised
limitations require ls6t specific
minimum Aiel flows be maintained at
various power settings and prohibit fuel
flow adrustments that produce peak
exhaust gas temperature about 60
percent power. In addition, a check and/
or adjustment of the unmetered fuel
pressure Is required. This action is
necessary because operation at some
recommended power settings and fuel
flows may Induce engine detonation and
cause failed engine pistons and/or
cylinders. This has resulted in engine
power loss, loss of engine oil and an in-
flight fire.

EFFECTIVE DATE: September 15,1980.
COMmuAcm Within the next 25 hours
time-in-service after the effective date of
this AD.

ADDRESSES: Cessna Single Engine
Customer Care Service Information
Letter SE80-80, dated August 26,1980,
applicable to this AD, may be obtained
from Cessna Aircraft Company,
Marketing Division, Attention: Customer
Service Department, Wichita, Kansas
67201; Telephone (316) 685-9111. A copy
of the service letter cited above is
contained in the Rules Docket, Office of
the Regional Counsel, Room 1558, 601
East 12th Steet, Kansas City, Missouri
64106 and at Room 916, 800
Independence A% enue, S.W.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:

Jack Pearson, Aerospace Engineer,
Aircraft Certification Progmna Room
238, Terminal Building 2299, Mid-
continent Airport, Wichita, Kansas
67209; Telephone (316] 942-7927.
SUPPLEMENTARY IwFORMATION Two
Cessna Model P210N airplanes have
recently been involved in accidents
following power loss attributed to
engine detonation causing failure of
engine pistons and cylinder heads. In
addition, 19 engines in Model P210N
airplanes have been reported to have
burned pistons, burned cylinders, and/
or loose exhaust valve seats which also
are believed to have been caused by
engine detonation. The detonation
condition is related to engine operation
at excessively lean fuel/air ratios.
Operation at some recommended power
and fuel flow settings contained in the
cruise performance carts of the
airplane manufacturer's FOHPI/AFM may
cause engine detonation. Im-stigations
have established that unmetered fuel
pressure on some Cessna Model P-10N
airplanes may not be adasted in
accordance with the engine
manufacturer's spedfatl=. Th-s
sondition may make R b-o6]sile to
obkan minirav= requAsed fu-l flows at
some power settings. Either one or
combinations of the abore conditions
could cause ergine detonation, engine
damage and power loss. Accompany-ng
loss or release of engine oil has resulted
in loss of forward visibility from o1 on
the windshield and an in-flight fire in
the powerplant compartment.

To correct the above conditions, the
airplane manufacturer has issued
Cessna Single Engine Customer Care
Service Information Letter SE8-80
dated August 26, 190, which provides a
placard,-temporary engine operating
instructions and instructions for
checking engine-driven fuel pump
unmetered pressure. These pzovisions
have been incorporated in Cessna
Model P210N airplanes commencing
with SIN P21000577.

Since the conditions described herein -
are likely to edxst in other airplanes of
the same type design now in service, the
FAA is issuing an AD applicable to
Cessna Model P2I0N airplanes. This AD
will require incorporation of the above-
mentioned placard and POH/ArM
revisions in the airplane and a check of
the engine fuel pump unmetered
pressure.

The FAA has determined that there is
an immediate need for a regulation to
assure safe operation of the affected
airplanes. Therefore, notice and public
procedure under 5 U.S.C. 153[b) is
impracticable and contrary to the public
interest, and good cause edsts for
making this amendment effective in less

Federal Register I Vol. 45,



I o59834 Federal Register / Vol. 45, No. 178 / Thursd~ay, September 11, 1980 /Rtfles and Regulations

than thirty (30) days after the date of
publication in the Federal Register.

Adoption of the Amendment
Accordingly and pursuant to the

authority delegated to me by the
Administrator, § 39.13 of the Federal
Aviation Regulations (14 CFR 39.13) is
amended by adding the following new
AD:
Cessna: Applies to Model P2ION (S/Ns"

P21000001 through P21000576 airplanes
certificated in all categories.

Compliance: Required as indicated unless
already accomplished.

Airplane serial No.

To reduce the possibility of e
detonation and resultant power
engine oil and in-flight fires wit
25 hours time-in-service after th
date of this AD, accomplish the

(A) install Cessna P/N 21050
next to the fuel flow indicator,
follows:

"Set fuel flow per limitations
POH/APM.

Do not lean to "peak EGT" al
power." and operate the airplan
accordance with this limitation

(B) Revise the limitations sec
Pilot's Operating Handbook/A
Manual (POH/AFM) by inserti
applicable revision specified be

Revskaon

P21000001 through P2I000150. . . .. ................. Rev. 3, Aug. 20. 1980-..... D
P21000151 through P21000385 ...... Rev. 4. Aug. 20.1980 -. 0
P21000386 through P21000576 . Rev. 4, Aug. 20, 1980 - . D

The revised limitations read as follows and
the airplane must be operated in accordance
with these limitations:

"Takeoff manifold pressure and fuel flow
must be adjuste4'per Section 4 of the Pilot's
Operating Handbook (PO-I) under "Takeoff
Power Check."

During maximum continuous Ipower
operation, maintain fuel flow at not less than
162 pounds per hour (PPH). [Top of the white
arc).

For maximum cruise power (33" MP12500
RPM), do not lean below 125 PPH.

At 60% power or less as defined by the
POH, normal fuel flow settings or normal
leaning with the exhaust gas temperature
(EGT) may be-used in accordance with the
POH.

Above 60% power, do not lean to "peak
EGT" at any time. * I

Between 60% and 80% power, do not lean
unless an EGT indicator is installed. If an
EGT indicator is installed, do not lean EGT
above that EGT needle position established
during engine operation at 33" MP. 2500 RPM
and 125 PPH fuel flow."

(C) Check and, If required, adjust the
unmetered fuel pressure per the procedures
defined by the Model P210 Series Service
Manual, Paragraph 12-65, Revision I or later.
Set the unmetered fuel pressure at 33 to 37
pounds per square inch at 2700 revolutions
per minute.

(D) Airplanes may be flown in accordance
with FAR 21.197'to a location where the
check required by-Paragraph C may be
accomplished.

(E) Any equivalent method of compliance
with this AD must be approved by the Chief,
Aircraft Certification Program OMce, Room
238, Terminal Building 2299, Mid-Continent
Airport, Wichita, Kansas 67201; Telephone
(316) 942-4285.

Cessna Single Engine Customer Care
Service Information Letter SE80--80, dated
August 26,'1980, pertains to the subject matter.
of this AD. .

This amendment becomes effective
September 15, 1980. .

(Sacs. 313(a) 601 and 603 of the
Aviation Act of 1958, as amend
1354(a), 1421 and 1423); Sec. 6([
of Transportation Act (49 U.S.C
11.89 of the Federal Aviation R
CFR 11.89))

Note.-The FAA has determi
document involves a regulation
significant under Executive Or(
implemented by Department of
Transportation Regulatory Poll
Procedures (44 FR 11034; Febru
A copy of the final evaluation I
this document is contained in t
copy of it may be obtained by
FAA, Office of Regional Couns
Central Re'gion. 601 East 12th S
City, Missouri 64106.

Issued in Kansas City, Mo.,'o
1980.
Paul J. Baker,
Director, CentraciRegion.
[FR Do 80-27637 iled 9-In-0; 8:45 amJ

BILLING CObE 4910-13-M

14 CFR Part 39

[Docket No. 80-CE-28-AD; An
3913]

Airworthiness Directives;
Learjet 23,24,25,28, 29,3
Series Airplanes

AGENCY: Fdderal-Aviation
Administration (FAA), DO]
ACTION: Final rule, supersed
Airworthiness Directive {AI

SUMMARY:This amendment
Airworthiness Directive (A]
(Amendment 39-3764) and a
AD applicable to Gates Lea
airplanes equipped with jet
all Gates Learjet Models 24,

ngine and 36 series airplanes. AD 80-09-00
loss, loss of required a, one-time inspection of the
hin the next tailcone service area and revision of the
ie effective Airplane Flight Manual by the addition
following: of a supplement requiring post-flight
2&-placard a inspection of this same area, This

superseding AD incorporates and
section of continues the provisions of AD 80-09-00

until the motive flow shutoff valve Is
bove 60%. shrouded and drained per Gates Learjet
ne in Corporation Modification Kit No. AMK

80-7. In addition, the new AD prohibits
tions of the field servicing of the motive flow shutoff
rplane Flight valve and requires installation of the kit
ng the by December 15, 1980. This action is
low. necessary to further reduce the potential

of leaking fuel from contacting possible
ignition sources in the tailcone area.

Cessna part No. Such a situation could result in an

1124R3-13PH explosion and/or fire in this area.
1153R4--13PH EFFECTIVE DATE: September 1,5, 1980.
)|188R4-13PH COMPLIANCE SCHEDULE: As prescribed In

the body of the AD.
FOR FURTHER INFORMATION CONTACT.

Federal C. A. Hughes, Aerospace E.gineer,
ed, (49 U.S.C. Aircraft Certification Program, Room
e)Department 238, Terminal Building 2299, Mid-
3.1655(c); Sec. Continent Airport, Wichita, Kansas
egulations (14 67209; Telephone (316) 942-7927.

ned that this SUPPLEMENTARY INFORMATION: As a'
whick is not result of reported P/N AV16E1182
der 12044, as motive flow shutoff valve o-ring seal

leakage and fuel contamination of the
cies and tailcone service area of certain Gates
ary 26,1979). Learjet airplanes, the FAA issued AD
prepared for 80-09-00, Amendment 39-3764, effective
e docket. A May 8,1980. This AD, applicable to
Ariting to Gates Learjet Models 23, 24, 25, 28, 29,
el, Room1558, 35 and 36 series airplanes, required a
treet, Kansas one-time inspection of the tailcone

n August 29,_ service area for leaks, Integrity of fuel
and hydraulic lines and of battery andelectrical equipment for possible Ignition
sources. In addition, It provided for

installation of a temporary Airplane
Flight Manual Supplement specifying a
post-flight inspection of the motive flow
valves and tailcone service areafor fuel
leakage and drain blockage. Subsequent
to the issuance of AD 80-09-06 several

nendemt 39- additional reports of motive flow shutoff
valve leakage were received. Additional
investigations determined that 42 out of.

3ates 167 valves returned to the valve
5 amd 36 manufacturer for various reasons

leaked. Also, investigations and tests
established that field disassembly and
improper reassembly of the valve can

ing existing cause severe damage and cuts of one or
both o-rings with resultant fuel leakage,
The airplane manufacturer has revised

supersedes its maintenance manuals to remove
D) 80-09-06, therefrom the approved repairs for
adopts a new motive flow valves.
rjet Model 23
pumps and
25, 28, 29, 35
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• To prevent any possibility of fuel
leakage from a motive flow shutoff
valve contaminating the tailcone service
area, the airplane manufacturer has
developed and is making available
Airplane Modification Kit No. AMK 80-
7. This kit provides parts and
instructions for installation of motive
flow shutoff valve shrouds and drain
lines.

Since the conditions described herein
are likely to exist or develop in other
airplanes of the same type design, the
FAA is issuing a new AD superseding
AD 80-09-06 which is applicable to
Gates Leasiet Model 23 airplanes
equipped with jet pumps and all Gates
Learjet Models 24, 25, 28, 29, 35 and 36
series airplanes. This new AD
incorporates and continues the
provisions of AD 80-09-06 until the
motive flow shutoff valve is shrouded
and drained per Gates Learjet
Corporation Modification Kit No. AMK
80-7. In addition, the new AD prohibits
field servicing of the motive flow shutoff
valve and requires installation of the
aforementioned kit by December 15,
1980.

This regulation is in part relieving in
nature. In addition, the FAA has
determined that there is an immediate
need for this regulation to assure safe
operation of the affected airplanes.
Therefore, notice and public procedure
under 5 U.S.C. 553(b) is impracticable
and contrary to the public interest and
gcood cause exists for making this
amendment effective in less than thirty
(30) days after the date'of publication in
the Federal Register.

Adoption of the Amendment

Accordingly and pursuant to the
authority delegated to me by the
Administrator, § 39.13 of the Federal
Aviation Regulations (14 CFR 39.13) is
amended by adding the followihg new
AD:
Gates Leadet: Applies to the following Model

23, 24, 25, 28, 29, 35 and 36 series
airplanes certificated in all categories:

AModel and Serial Numbers
*23 (equipped with jet pumps]--23-003 thru

23-099.
'Note,-Model 23 airplanes were not

equipped with jet pumps when manufactured.
Model 23 airplanes which have been
retrofitted with jet pumps in the field will be
so identified on the title page of the Airplane
Flight ManuaL
24-24-100 thru 24-357.
25--25--O3 thru 25-319.
28--28-001 thru 28-005.
29--29-001 thru 29-O02.
35-35-(1 thru 35-348.
36--36-001 thru 36-045.

Compliance: Required as indicated unless
already accomplished. To reduce the

possibility of fuel contamination and/or the
presence of Ignition sorces in the talcone
service area, accomplish the following-

(A) Within the next 25 hours time-In-
service after May 8, 1980-

. Run each engine to takeoff thrust
momentarily, shut down and immediately
open the access cover under the tailcone
service area and make the following visual
inspections:

a. Inspect the fuel and hydraulic system
components for detericratfon or damage.
leakage and stains indicating leakage, paying
particular attention to the exterior of the P/N
AV16E1182 motive flow shutoff values.

b. Inspect the batteries and electrical
equipment for deterioration or damage and
conditions which may cause arcing.

c. Inspect all vents and drains for
obstruction or blockage.

d. Before further flight, correct any of the
above-noted unsatisfactory conditions. Do
not disassemble or reassemble motive flow
shutoff valves in the field. Replace leaking
valves with a new or factory rebuilt part.

2. Remove the Temporary Airplane Flight
Manual Supplement, included in AD 80-09-06
as Figure 1, in the existing Airplane Flight
Manual and in place thereof, install
Temporary Airplane Flight Manual
Supplement, included in this AD as Figure
IA. and comply with its instructions.

(B) On or before December 15, 1980, install
Gates Learjet motive flow valve shrouds and
drain lines per Modification Kit No. AMIK 80-
7. After accomplishing this modification,
remove the Temporary Airplane Flight
Manual Supplement required by Paragraph
(A)2.

(C) Airplanes may be flown in accordance
with FAR 21.197 tb a location where the
provisions of this AD can be accomplished.

(D) Any equivalent method of compliance
with this AD must be approved by the Chief,
Aircraft Certification Program Office, Room
238, Terminal Building 2299, Mid-Continent
Airport, Wichita, Kansas 67209;. Telephone
(316) 942z-285.

This AD supersedes ASD 80-09-06,
Amendment 39-3764.

This amendment becomes effective
September 15,1980.
(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended, (49 U.S.C.
1354(a), 1421 and 1423]; See. 6(c) Department
of Transportation Act (49 US.C. 1655(c); Sec.
11.89 of the Federal Aviaton Regulations (14
CFR Sec. 12,W))

Note,-The FAA has determined that this
document involves a regulation which is not
-significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034. February 26.197-9).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to
FAA, Office of Regional Counsel, Room 15&8,
Central Region, 601 East 12th Street, Kansas
City, Missouri 64106.

Issued in Kansas City, Nissouri. on August
29,1960.
Paul J. Baker,
Direcaor, CQera]RSjoT,.
[FRM6;_3c&8O- V F9 -13-W C:4fl =
MUM CODE 491--13-M

14 CFR Part 39

[Docket No. 80-WE-39-AD; Andt. 39-39091

Airworthiness Directives; Lockheed
Model L-1011 Series Airplane

AGENCY: Federal Aviation
Administration (FAA] U20'.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD] which
requires inspection and Installation of
intercostals on certain Lockheed Model
L--1O1 series airplanes. The AD is
prompted by a report of two missing
intercostals which could result in
reduction of fatigue life of adjacent
structure.
DATES: Effective September 15,1980.
Compliance schedule-Initial
compliance required within 100 hors'
time in service from the effective date of
this AD.
ADDRE$SSES: The applicable service
information may be obtained from:
Lockheed California Company, P.O. Box
551, Burbank. California 91520,
Attentiom Commercial Support
Contracts, Dept. 63-11, U33, B-1.

Also, a copy of the service
information may be reviewed at or a
copy obtained from:
Rules Docket in Room 916, FAA. 800

Independence Avenue, S.W,
Washington, D.C. 20591, or

Rules Docket in Room 6W14, FAA
Western Region, 15000 Aviation
Boulevard, Hawthorne, California
90261.

FOR FURTHER INFORMATION CONTACT.*
Robert T. Razzeto, Executive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007. World
Way Postal Center, Los Angeles,
California 90009. Telephone: (213) 536-
6351.
SUPPLEMENTARY INFORMATION:. There
has been a report that certain Lockheed
Model L-1011 aircraft have been
delivered with two intercustals missing
between Fuselage Station 1725 and
Fuselage Station 1745. The FAA has
determined that the aircraft structure.
vith the two intercostal members

missing, has a reduced fatigue life
although capable of reacting ultimate
loads. Since this condition is likely to
exist or to develop on other airplanes of

Federal Register / Vol. 45,
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the same type design, an airworthiness
directive is being issued which requires
Inspection, repair if necessary, and
installation of intercostals on certain
Lockheed Model L-1011 series airplanes.

Since a situation exists that requires
immediate-adoption of this regulation, it
Is found that notice and public
procedure hereon are impracticable and
good cause exists for making this
amendment effective in less than 30
days:

Adoption of the amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,
by adding the following new
Airvorthiness Directive:
Lockheed Californima: Applies to Model L-

1011-385-1. -385-1-15, -385-3 airplanes,
serial numbers listed below-

193G-1179, 193K-1024,193K-1032, 193N-
1083, 193N-1093, 193N.-1094,193N-101,
193N-1102,193N-1106,193N-1132,-193N-'
1145,193N-1146,193N-1178,193N-1182,
193V-1157, 193V-1159, 193V-1164, 193V-
1165,193V-1168,'193V-1174, 193W-1166,
193W-1172.

Compliance required as indicated.oanless
already accomplished.

To prevent fatigue damage to fuselage
structure adjacent to C-3 cargo door
accomplish the following:
. (a)Within 100 hours' time in service from
the effective date'of flUs AD, inspect the
airplane structure adjacent to aft-side Dflhe
C-3 cargo door for thepresence of
intercostals P/N 1551612-131 and 1551612-
119 in accordance with paragraphiA-and 2.13
of Lockheed Alert Service Bulletin 093-53-
A190 dated August 1,1980.

(b) If intercostals are missing, contucta
visual daily inspection of the aircraTt
adjacent structure in accordance with
paragraph 2.C and 2.D of Lockheed Alert
Service Bulletin 093-53-A190 datedAugust 1,
1980 until intercostals.are installed.

(c) If cracks'are found during inspectionper
paragraph (b) above, repair in a manner
approved by Chief, Aircraft Engineering
Division, FAA Western Region.

(d) Install intercostals PIN 1551612--131 and
-119 within the next 800 Xltghts. rom he
effective date of this ADin accordanceivith
paragraph 2A of Lockheed Service Bulletin
093-53-190 dated August 8,1980.
(e Special flight permits may be issued in

accordance with FAR 21.197 and 21.199 to *
operate airplanes unpressurized to a base for
the accomplishment of repairs required by
this AD.
(f) Alternative inspections, modifications or

other actions which-provide an equivalent
level of safety may'be used when approved
by the Chief, Aircraft Engineering Division,
FAA Western Region.

This amendment becomes effective
September 15,1980.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended [49 U.S.C. 1354(a),

14 CFR Part 39

[Docket No. 79-NE-12 AmdL 39-3911]

Airworthiness Directives; Pratt &
Whitney Aircraft JT3DEngines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires xemoval from service of fifth
stage compressor disks, P/N 426505, on
Pratt & Whitney Aircraft JT3D-1MC7
turbofan engines. The A is needed to
prevent fatigue cracks which could
result in disk fracture.
DATES: Effective--October 7,1980.
Compliance required notlater than
December 31,1980.
FOR FURTHER INFORMATION CONTACT.
Daniel P. Salvano, Engine Standards
Section (ANE-215), Engineering and
Manufacturing Branch, Flight Standards
Division, Federal Aviation
Administration; New England Region, 12
"New Elgland Executive Park,
Burlington, Massachusetts 01803;
telephone: (617) 273-7347.
SUPPLEMENTARYINFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring removal from service all fifth
stage compressor disks, P/N 426505on
Pratt & Whitney Aircraft JT3D-1MC7
turbofan engines was published in the
Federal Register at 447FR 57105, October
4, 1979. The proposal was prompted by
five instances of cracks found in fifth
stage compressor disks which could
result in fracture.

Interested persons-have been afforded
the opportunity to participate in the
making of the amendment.The Civil
Aviation Authority (CAA) of the'United
Kingdom submitted its recommendation
that the compliance date should be
extended to allow operators 1 year
rather than 6 months as proposed in the
notice of proposed rulemaking (NPRM).
CAA's position is that the 1 year

1421, and 1423); Sec.,8(c) Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89)

Note.-The-FAA has'dete-mined that this
document involves a linal regulation which is
not considered to be significant under
Executive Order.2044 as implemented by
DOT Regulatory Policies .and Procedures (44
FR 11034, February 26,19).

Issued in Los Angeles, California on August
26,1980.
H. C. McClure,
Acting Director, FAA Western Region.
[FR oc. 80-27=52 Filed 9-10-M. &4S am]

BILLING CODE 4910-13-M

compliance date would be compatible
with the level of risk involved and
would be more proportionate to the
length of time the problem Is known to
have existed. Airline Engineering
Limited of the United Kingdom also
commented that a compliance date of
July 1, 1980, would cause a serious
disruption to its program plan
concerning engine removals, spares
procurement, and down time of aircraft,
FAA concurs with the commentators
that the July 1, 1980, compliance date
proposed in the NPRM would have boon
unnecessarily restrictive and that
extension of the compliance date to
December 31,1980, would not
significantly affect the level of
airworthiness.

Adoption of the Amendment

Accordingly, pursuant to the authorily
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) Is amended
by adding the following new AD:
Pratt &Whitney Aircraft, Applies to all Pratt

& Whitney Aircraft jT3D-1-MC7
turbofan engine models.

Compliance required not later than
December 31, 1980.

To preclude high cycle fatigue cracking of
fifth stage compressor disks which could
resultin diskfracture, retire from service all
fifth stage compressor lisks, P/N 426505, and
replace with either disk P/N 67105 or P/N
749605.

Upon submission of substantiating data,
through an FAA Aviation Safety Inspector,
the Chief, Engineering and Manufacturing
Branch, New England Region, may adjust the
compliance date.

A historical file on this AD Is maintainedIn
full by the FAA at Its headquarters In
Washington, D.C., and at the New England
Region.
(Seas. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423]; Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)): 14
CFR 11.89)

Note.-The Federal Aviation
Administration has determined that this
document involves a regulation which Is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 20, 1971)).
A copy of the final evaluation prepared for
this document is contained in the docket.

Issued in Burlington, Massachusetts, on
August 28, 1980.
John B. Roach,
Acting Director, New EnglandReion.
[FR Do. 80-27683 Filed 9-10-0. :45 timj

BILLING CODE 4910-13-M
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14 CFR Part 71

[Airspace Docket No. SO-CE-11]

Designation of Federal Airways, Area
Low Point Routes, Controlled Airspace
and Reporting Points; Alteration of
Transition Area-Newton, Iowa

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY:. The nature of this Federal
action is to alter the 700-foot transition
area at Newton, Iowa, to provide
additional controlled airspace for
aircraft executing a new instrument
approach procedure to the Newton,
Iowa Airport utilizing the Newton, Iowa
VOR as a navigational aid. The intended
effect of this action is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).
EFFECTIVE DATE: October 30,1980.
FOR FURTHER INFORMATION CONTACT'
Dwaine E. Hiland, Airspace Specialist.
Operations, Procedures and Airspace
Branch, Air Traffic Division, ACE- 37
FAA, Central Region. 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 374-3408.
SUPPLEMENTARY INFORMATION: A new
instrument approach procedure to the
Newton, Iowa Airport is being
established ulizin@ the Newton, Iowa
VOR as a navigational aid. The
establishment of an instrument
approach procedure based on this
approach aid entails the alteration of the
transition area at Newton, Iowa, at and
above 700 feet above the ground (AGL)
within which aircraft are provided air
traffic control service. The intended
effect of this action is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).

Discussion of Comments

On page 45310 of the Federal Register
dated July 3,1980, the Federal Aviation
Administration published a Notice of
Proposed Rule Making which vould
amend § 71.181 of Part 71 of the Federal
Aviation Regulations so as to alter the
transition area at Newton. Iowa.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the FAA.
No objections were received a's a result
of the Notice of Proposed Rule Making.

Acoordingly. Subpart G, 71.181 of
the Federal Aviation Regulations (14
CFR 71.181) as republished on January 2.
1980. (45 FR 445), is amended effective
0901 GMT, October 30,1960. by altering
the following transition area:
Newton, Iowa

That airspace extending upward from 700
feet above the surface within a 7 mile radius
of the Newton. Iowa Airport (Latitude 41" 40'
04" N. Longitude 93" 01' 25" W).
(Sec. 307(a), Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348); Sec. 0(c),
Department of Transportation Act (49 U.S.C.
1055(c)): Sec. 11.09 of the Federal Aviation
Regulations (14 CFR 1189))

Note.-The FAA has determined that this
document involves a regulation which Is not
significant under Executive Order 12044. as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 25, 197n).
Since this regulatory action Involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated Impact Is so minimal that this
action does not warrant preparation of a
regulatory evaluatiod-

Issued in Kansas City. Missouri. on August
28,1980.
Paul J. Baker,
Direclor, CentralReio.
[FR Dom. WG-'N Fied 91,4t a4S ane

DLI.HG OODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-CE-121

Designation of Federal Airways, Area
Low Point Routes, Controlled Airspace
and Reporting Points; Designation of
Transition Area-Excelslor Springs,
Mo.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this federal
action is to designate a 700-foot
transition area at Excelsior Springs,
Missouri, to provide controlled airspace
for aircraft executing a new Instrument
approach procedure to the Excelsior
Springs, Missouri Memorial Airport,
utilizing the Napoleon OMNI directional
range as a navigational aid. The
intended effect of this action Is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).
EFFECTIVE DATE: October 30,1980.
FOR FURTHER INFORMATION CONTACT.
Charles A. Sears, Airspace Specialist.
Operations, Procedures and Airspace

Branch. Air Traffic Division. ACE-538,
FAA. Central Region. 601 East 12th
Street. Kansas City. Missouri 64106,
Telephone (816) 374-3408.
SUPPLEMENTARY INFOaMATION: A
instrument approach procedure to the
Excelsior Springs Memorial Airport
Excelsior Springs, Missouri. is being
established utilizing the Napoleon
OMNI directional range as a
navigational aid. The establishment of
an instrument approach procedure
based on this approach aid entails the
designation of a transition area at
Excelsior Springs, Missouri. at and
above 700 feet above the ground (AGL)
within which aircraft are provided air
traffic control service. The intended
effect of this action is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).

Discussion of Comments

On pages 48652 and 48653 of the
Federal Register dated July 2L 1980, the
Federal Aviation Administration
published a Notice of Proposed Rule
Making which would amend § 71.181 of
Part 71 of the Federal Aviation
Regulations so as to designate a
transition area at Excelsior Springs,
Missouri. Interested persons were
invited to participate in this rule making
proceeding by submitting written
comments on the proposal to the FAA.
Three comments were received. The
Aircraft Owners and Pilots Association
and the Director of Aviatio. Kansas
City. Missouri, offered no objections to
the proposal. The President of Missouri
Aviation. Inc., offered no objection to
the designation of the transition area;.
however, he was concerned that the
DME requirement would exclude many
of the locally-based aircraft from use of
the approach since many are not DME
equipped. He suggested the approach be
established and published showing DME
minimums as well as VOR minimun
for use by non-DME equipped aircraft.
The FAA concurs with. and will follow.,
this suggestion.

Accordingly, subpart G. § 71.181 of the
Federal Aviation Regulations [14 CFR
71.181) as republished on January 2.
1980. (45 FR 445). is amended effective
0901 GMT, October 30, 1980, by adding
the following new transition area:

Excelsior Springs, Mo.
That airspace extending upward from 700"

above the surface within a 5-mile radim of
the Excelsior Springs Memorial Airport
(Latitude 39" 20' 14" N. Longitude 94 11' 51"
W and within 3 miles each side of the
Napoleon. Missouri VORTAC R348'
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extending from the 5-mile radius area to 13
miles north of the airport.
(Sec. 307(a), Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348); Sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c); Sec. 11.69 of the Federal Aviation
Regulations (14 CFR 11.69))

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them opperationally
current and promote safe flight operations,
the aniticpated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Kansas City, Missouri, on August
28,1880.
Paul J. Baker,
Direotor, CentralRegion.
[FR Doc. CO-27690 Fled 9-1-, 8:45 am]
BILLEUG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-CE-161

Designation of Federal Airways, Area
Low Point Routes, Controlled Airspace
and Reporting Points; Designation of
Transition Area-El Dorado, Kans.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

suMmARY: The nature 6f this Federal
action is to designate a 700-foot
transition area at El Dorado, Kansas, to
provide controlled airspace for aircraft
executing a new instrument approach
procedure to El Dorado, Kansas
Municipal Airport, based on the El
Dorado, Kansas, Non-Directional Radio
Beacon [NDB), a navigational aid. The
intended effect of this section is to
ensure segregation of aircraft using the
new approach procedure under
Instrument Flight Rules (IFR) and other
aircraft operating under Visual Flight
Rules (VFR).
EFFECTIVE DATE: October 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Charles A. Sears, Airspace Specialist,.
Operations, Procedures and Airspace
Branch, Air Traffic Division, ACE-538,
FAA, Central Region, 601 East i2th
;Street, Kansas City, Missouri 64106,
Telephone (816) 374-3408.
SUPPLEMENTARY INFORMATION: An
instrument approach procedure to the El
Dorado MunicipalAirport, El Dorado,
Kansas, is being established based. on
the El Dorado Non-Directional Radio
Beacon (NDB), a navigational aid. This
radio facility will provide new

navigational guidance for aircraft .
utilizing the airport. The establishment
of an instrument approach procedure
based on this approach aid entails the
designation of a transition area at El
Dorado, Kansas, at and above 700 feet
above the ground (AGL) within which
aircraft are provided air traffic control
service. The intended effect of this
action is to ensure segregation of
aircraft using the new approach
procedure under Instrument Flight Rules
(IFR) and other aircraft operating under
Visual Flight Rules (VFR).

Discussion of Comments

On pages 48651 and 48652 of the
Federal Register dated July 21, 1980, the
Federal Aviation Administration
published a Notice of Proposed
Rulemaking which would amend
§ 71.181 of Part 71 of the Federal
Aviation Regulations so as to designate
a transition area at El Dorado, Kansas.
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the FAA.
No objections were received as a result
of the Notice of Proposed Rulemaking.

Accordingly, Subpart G, § 71.181 of
the Federal Aviation Regulations (14
CFR 71.181) as republished on January 2,
1980 (45 FR 445), is amended effective
0901 GMT, October 30, 1980, by adding
the following new transition area:
El Dorado, Kans.

That.airspace extending upwards from 700'
above the surface within a 5-mile radius of
the El Dorado Municipal Airport (Latitude
37*46'32" N, Longitude 96°48'58 ' WI, and
within 3 miles each side of the El Dorado
NDB (Latitude 37'46'46" N, Longitude
9648!58 " WI 217' bearing, extending from the
5-mile radius area to 8.5 miles southwest of
the NDB.
(Sec. 307(a), Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348); Sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c)); Sec. 11.69 of the Federal Aviation
Regulations (14 CFR 11.69))

N6te:-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Pr6cedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current aid promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Kansas City, Missouri on August
28,1980.
Paul J. Baker,
Director, CentralRegion.
IFR Doc. 80-V691 Ficd 9-10-M n45 am)
BILUNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 00-SO-531

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area, Naples, Fla.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule redesignates
extensions in the Naples, Florida,
Transition Area. This action is required
to protect instrument flight operations at
the Naples Municipal Airport.
EFFECTIVE DATE: 091 GMT, October 12,
1980.
ADDRESS: Federal Aviation
Administration, Chief, Air Traffic
Division, P.O. Box 20638, Atlanta,
Georgia 3030.
FOR FURTHER INFORMATION CONTACT:
Harlen D. Phillips, Airspace and
Procedures Branch, Federal Aviation
Administration, P.O. Box 20636, Atlanta,
Georgia 30320; telephone: 404-763-7646.
SUPPLEMENTARY INFORMATION: i the
Naples, Florida, Transition Area
described in § 71.181 (45 FR 445)
extensions were designated on the 051°

and 221° bearings from the Naples RBN
to provide controlled airspace for
aircraft executing the NDB RWY 4 and
22 standard instrument approach
procedures at the Naples Municipal
Airport. The final approach course
bearings have changed to 0490 and 2200.
The newly established Collier County
TVOR, located near the RBN, will
support the VOR RWY 4 and 22
approach procedures.

In the interest of flight safety, It Is
necessary to correct the extension
designations. This action requires no
additional airspace, but does
incorporate adequate protection for the
VOR procedures. Therefore, noticd and
publicprocedure hereon are
impracticable and contrary to the public
interest.

Adoption of the Amendment

Accordingly, SubpartIG, § .71,181 (45
FR 445) of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) Is
amended, effective 0901 GMT, October
12, 1980, as follows:
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Naples, Fla.
..* 051" and 221 is deleted and

"** * 049' and 220° * * * is substituted

therefor.
(Sec. 307(a) of the Federal Aviation Act of
1958, as amended (49 U.S.C. 1348(a)) and Sec.
6(c) of the Department of Transportation Act
(49 U.S.C. 1655(c)))

Note.-The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044. as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in East Point. Georgia, on August 29,
1980.
Louis J. Cardinal.
Director, Southern Region.
[R Doc. 80-2M Filed 9-10-8 &AS am]
BILLNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80 ARM-08]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace and
Reporting Points; Alteration of Control
Zone and Establishment of 700' and
1,200' Transition Areas

AGENCY: Federal Aviation
Adminsitration (FAA], DOT.
ACTION: Final rule.

SUMMARY: This amendment alters the
Eagle, Colorado control zone, 1,200'
transition area and establishes a 700'
transition area to provide additional
controlled airspace for aircraft
executing the new localizer-type
directional aid (IDA) nondirectional
radio beacon (NDB) "A" (LDA/NDB-
"A") standard instrument approach
procedure developed for the Eagle
County Airport, Eagle, Colorado.
EFFECTIVE DATE: 0901 GMT October 30,
1980.
FOR FURTHER INFORMATION CONTACT:
Robert E. Greene, Operations,
Procedures and Airspace Branch, Air
Traffic Division, ARM-500, Federal
Aviation Administration, Rocky
Mountain Region, 10455 East 25th
Avenue, Aurora, Colorado 8Q010;
Telephone (303) 837-3937.
SUPPLEMENTARY INFORMATION:

History

On Monday. July 21,1980, the FAA
published, for comment (45 FR 48651), a
proposal-to alter the present control

zone, establish a 700' transition area and
iumend the present 1,200' transition area
at the Eagle County Airport. Eagle,
Colorado. The only comments received
as a result of the circular expressed no
objection.

Rule
This amendment to Part 71 of the

Federal Aviation Regulation (FAR's)
alters the Eagle, Colorado control zoner
1,200' transition area and establishes a.
700' transition area to provide additional
controlled airspace for aircraft
executing the new localizer-type
directional aid (LDA) nondirectional
radio beacon (NDB) "A" (LDA/NDB-
"A") standard instrument approach
procedure developed for the Eagle
County Airport, Eagle, Colorado.

Drafting Information
The principal authors of this

document are Robert E. Greene,
Operations. Procedures and Airspace
Branch, Air Traffic Division. and Daniel
J. Peterson. office of Regional Counsel.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is amended
effective 0901 GMT, October 30.1980. as
follows:

By amending subpart F, 171.171 (45
FR 356) so as to establish the following
control zone:
Eagle, Colo.

Within a 5-mile radius of the Eagle County
Airport (latitude 39'3'42" N. longitude
106"5443" W.); within 3 miles each side of
072' and 252' bearings from the Wolcott NDB
(latitude 39"40'33" N. longitude 108'45'34"
W.); extending from the 5-mile radius area to
13 miles northeast of the Wolcott NDB.

By amending subpart G, I 71.181 (45
FR 445) so as to establish the following
transition areas:
Eagle, Colo.

That airspace extending upward from 700'
above the surface within a 9-mile radius of
the Eagle County Airport latitude 3938'427
N. longitude 10654'43" W.): within 3.5 miles
each side of the 07Z" bearing from the
Wolcott NDB (atitude 39"40'33" N. longitude
106"45'34" W.) extending from the 9-mile
radius area to 10 miles northeast or the
Wolcott NDB; and that airspace extending
upward from 1,200' above the surface within
the area bounded by a line beginning at
latitude 40*0i'30" N., longitude 106'34"00" W4
to latitude 39'35'15" N.. Longitude 106"10"30"
W.; to latitude 39"34'00" N., longitude
106'35'40" W.; to latitude 39'Z5'00" N.
longitude 10707'10" W4 to latitude 39"45'45"
N.. longitude 107'15'45". thence to point of
beginning.
(Sec. 307(a) Federal Aviation Act of 1958 as
aiended (49 U.S.C. 134a): Sec. 8(c).

Department of Transportation Act (49 U.S.C.
1655(c) and 14"CFR 11.e)

Note--The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044 as
Implemented by DOT Regulatory Policies and
Procedures (44 FR 11034: February 25.1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operatimally
current and promote safe flight operations,
the anticipated mpact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Aurora. Colorado on August 2
1980.
Arthur Vamado,
Director, RocAy Mountain Region.
[M~ coc U-7a ied 9-1040; &U 1 
DOUNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 8O-AAL-11]

Alteration of Transition Area, Kenal,
Alaska, and Revocation of Transiion
Area, Soldotna, Alaska

AGENCY:. Federal Aviation
Administration (FAA). DOT.
ACTION: Final rule.

SUMMARY. This amendment will alter
the Kenai, Alaska, transition area by
expanding the 700-fcot AGL transition
area and will revoke the Soldotna,.
Alaska, 700-foot AGL transition area.
The need for this action was created
when the Kenai VOR runway 19 and LS
runway 19 approaches were amended
by establishing an 8-mile DME arc
northeast of the Kenai VORTAC with a
minimum altitude of 1,900 feet MSL The
alteration will provide additional
controlled airspace for aircraft which
utilize the Kenai VORTAC 8 DME arc
while transitioning to the final approach
course for these approaches. The
expanded Kenai transition area will
encompass the present Soldotna 700-
foot AGL transition area, thereby
eliminating the need for the Soldotna.
Alaska, transition area.
EFFECTIVE DATE: December 25,1960.
FOR FURTHER INFORMATION CONTACT.
Jerry Wylie, Operations, Procedures,
and Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, 701 C Street Box 14.
Anchorage, Alaska 99513, telephone
(907) 271-5903.
SUPPLEMENTARY INFORMATIVDM

History

On July 7.1980, the FAA proposed to
amend 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71)
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by altering the Kenai,.Alaska, transition
, area by adding additional controlled
airspace to protect IFR aircraft utilzing
thd Kenai VORTAC 8 DME arc to
transltion to the final approach course
for the IUS runway 19 or:VOR riuway 19
approaches to Kenai. The additional
controlled airspace would 'encompass
the present Soldotna, Alaska, transition
area and therefore the need for a .
separate Soldotna transition area no
longer exists; Interested persons were
invited to participate in the rulemaking

.proceeding by submitting written
comments on the proposal to the FAA.
The comments received expressed no
objections.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended,
effective 0901 GMT, December 25, 1980,
as follows:

Under § 71.181-Kenai, Alaska, the text is
deleted and "That airspace extending
upward from 70 feet above the surface
wlft n an 17.5-mile radius of the Kenai

imonelpal Airport (latitude 60'34'21"N.,
longitude 115'14'44"W.). extending clockwise
from the 007' to the 290* bearing from the
ai-porr' is substituted therefor.,

Soldotna, Alaska, the text Is deleted.
(Sec. 307(a) of the Federal Aviation Act of
1958, as amended (49 U.S.C. 1348(a)); Sec. 6(e)
of the Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

Note.The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 1134, February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
and anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Anchorage, Alaska, on August 28,
180.
Robert L. Faith,
Director, Alaska Region.
lIM Dec. Eo-27761 Filed 9-10-5 8'45 am
E-6111G CODE 4910-13-"J

SECURITIES AND EXCHANGE

COMMISSION

1? CFR Part241
[Release No. 34-17111]

Reguration of Transfer Agents

AGENCr: Securities and .Exchange
Commission.

ACTION: Interpretations of rules..

SUm.ARV: The Commission has
authorized the issuance of a release that
sets forth in a summary manner the
iriteripretiijoris Of its staff regarding
rules that establish minimum
performance standards and other
requirenients for a registered transfer

-agents. The purposes of the release are,
to aid interested persons in
understanding how these rules have
been interpreted, to resolve certain
recurring issues that have arisen under
these rules, and to provide uniform
interpretations of these rules for the
benefit of those persons subject to their
requirements.
DATE: September 2,1980.
FOR FURTHER INFORMATION CONTACT:
Lisa Gessow Michelson, Branch Chief,
or Thomas V. Sjoblom, Staff Attorney,
Division of Market Regulation,
Securities and Exchange Commission,
Washington, D.C, 20549, (202] 272-2895,
or (202) 272-210, respectively.
SUPPLEMENTARV ENFOaMATION: The
Securities and Exchange Commission, in
order to-fadlitate the establishment of a
national system for the clearance and
settlement of transactions in securities
under Section 17A of the Securities
Exchange Act of 1934 (the "Act"),
adopted Rules V7Ad-1 to 17Ad-7 (17
CFR 240.l7Ad-I to 17Ad-7) (the
"turnaround rules"), which, among other
things, establish minimum performance
standards and recordkeeping
requirements for all registered transfer
agents.I Numerous oral and written
requests for interpretations of the
turnaround rules have been presented to
the Commission's staff. To provide ,
guidance on the subjects and problems
raised by such requests and on other
significant recurring issues under those
rules, the Commission has authorized
the issuance of this release, which sets
forth the views of its Division of Market
Regulation.

Although many of the issues which
have arisen under the turnaround rules
have previously beerl addressed by the
staff in interpretive and no-action letters
that are publicly available, the staff has
further clarified, and in certain instances
revised, some of the positions expressed
in those letters. Attention in this regard
is directed particularly to Questions (4),
(8), (9), (14), (26), (34), (40), (41) and (100)
herein. To the extent that views
expressed in previously issued
interpretive and no-action letters are not
discussedin this release, those views

'Scurities Exchange Act Release No. 13638
(Jaune 16,1977) (hereinafter cited as'-Release No.
13636"] [42 FR 02404] (VoL 12, No. 9 SEC Docket 853
0une 28. 1977) (hereinafter cited as "SEC Docket"P.

may still be considered to represent the
staff's position on the question raised
therein.
Table of Contents

1. Rule 17Ad-1: Derinitlons.
A. Item-Rule 7Ad-l(a)
B. Outside Regitrar-Rule 17Ad-1(b)
C. Made Available-Rule 17Ad--(c)
D. Transfer-Rule 17Ad-1(d)

1E. Turnaround-Rule 27Ad-l[e)
F. Receipt-Rule 17Ad-1(g)
G.•Business Day-Rule 17Ad-Ilh)
H. Routine-Rule 17Ad-[()
1. Requisitioning Certifratvr-Rule ,17Ad-

i0)(1)
2. No Additional Documnnts, Explanations

or Endorsements Required--Rule 17Ad-1W1}(3)
3. No Review of Certain Supporting

Documentation Required-Rule l7Ad-1(1l4)
4. Transfers Not in Connection with a

Reorganization, Tender Offer, Exchange,
Redemption or Liquidation-Rule 17Ad-
1(i)(5)

5. Recent Registered Public Offerings Not
of a Continuing Nature-Rule 17Ad-1i()(8)

I. Rule 17Ad-2 Turnaround, Processing
and Forwarding of Items.

A. General
B. Turnaround Requirement for Registered

Transfer Agents--Rle 17Ad-2{a)
C. Processing Requiremint for Outside

Registrars-Rule l7Ad-2(h),
D. Notice of NoenCampllance--Rule 17Ad-

2(c)
E. Turnaround and Pzorpsvng of

Remaining Routine and All Non-Routine
Items-Rule 17Ad-2[e)

F. Receipt of Items Off the Transfer
Premises-Rule I7Ad--{f)

III. Rale 17Ad-4 Exemptions from Certain
Turnaround Rules.

A. Exempt Transfers-Rule 27Ad-4(a)
B. Exempt Transfer Agonts-Rule 17Ad-

4(b)
C. Loss of Exempt Transfer Agent Status--

Rule 17Ad-4(c)
IV. Rule 17Ad-5: Written Inquirles and

Requests.
A. General
B. Requests Regarding Status of Items

Presented for Transfer-Rule 27Ad-5(a)
C. Certain Broker-Dealer Requests-Rule

17Ad-5(b)
D. Inquiries or Requests Which May Not

Meet Rule 17Ad-5 (a) through (d)-Rule
17Ad--5(e)

V. Rule 17Ad--: Recordkeeping.
A. Certain Records Required to Monitor

Compliande-Rule 27Ad-G[a)
1. Records Showing Date of Receipt and

Availability of Items-Rule 17Ad-6(a)(1)
2. Monthly Records Relating to Transfer

Agent Turnaround-Rule I7Ad-&(a)[2)
3. Records of Outside Registrar--Rule

l7Ad-6(a)(3)
4. Calculations of Performance-Rule

17Ad-6(a)(4)
5. Written inquiries--Rule 7Ad-([a)(6)
6. Records Concerning the Appointment of

a Transfer Agent-Rule 17Ad-8[a)(8)
7. Records of Restrictions on Transfer-

Rule 17Ad--(a)(9)
8. Journals--Rule 7Ad-[a)[10)
9. Special Event Documentation-Rule17Ad-%{a){11)
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B. Records Regarding Control Logs for Each
Issue-Rule 17Ad-6(b]

C. Cancelled Registered Certificates and
Accompanying Documentation-Rule 17Ad--
6(c)
VL Rule 17Ad-7: Record Retention.
A. Retention Periods for Records Regarding

Transfer Agent's Appointment, Stops,
Journals and Control Logs-Rule 17Ad-7(c)

B. Retention Periods for Cancelled
Certificates and Accompanying
Documentation-Rule 7Ad--7(d]

C. Microfilming of Records-Rule 17Ad-7(f
D. Records Maintained by a Third Party on

Behalf of a Transfer Agent-Rule 17Ad-7(g)
E. Transfer Agents that Cease to Perform

Transfer Agent Functions-Rule 17Ad-7h)

I. Rule 17Ad-1: Definitions 2

A. Item-ule 17Ad-I(a): The term
"item" means (1) a certificate or
certificates of the same issue of
securities covered by on ticket (or, if
there is no ticket'presented by one
presentor) presented for transfer, or (2)
an instruction to a transfer agent which
holds securities registered in the name
of the presentor to transfer or to make
available all or a portion of those
securities. (3) In the case of an outside
registrar, each certificate to be
countersigned is an item.

(1) Question. Does the term "item' as
the basic unit upon which performance
standards and other requirements are
formulated, apply only to securities
registered under Section 12 of the Act?

Answer. No. Under Section 17A(c)(1)
of the Act, a transfer agent must be
registered with its appropriate
regulatory agency if it uses the mails or
any means or instrumentality of
interstate commerce to perform any
transfer agent function with respect to
any security either registered under
Section 12 of the Act, 3 or which would
be required to be registered except for
the exemptions provided by Sections
12(g)(2)(B) (securities issued by
registered investment companies) or
12(g)(2)(G) (securities issued by certain
insurance companies) of the Act
("qualifying securities"). Once a transfer
agent is registered, the turnaround rules
'apply to all securities, including
securities which are not qualifying
securities, for which the registered
transfer agent performs transfer agent
functions. Accordingly, the term "item"
and the use of the word "securities" in
defining an "item," refers to all
securities for which a registered transfer
agent performs transfer agent functions,
whether or not all such securities are
qualifying securities.

=The captions used hereinafter are not Intended
and must not be construed as interpretations of the
substance of each rule. The captions are used for
reference only.

3
See generzlySections lZfa), M.(b) and 12[g)(1) of

the Act.

Illustration (a): Facts: A registered
transfer agent performs transfer agent
functions for an issue of qualifying
securities. It also performs transfer
agent functions for nine other issues of
securities which are not qualifying
securities. Interpretation: The
turnaround rules apply to all ten issues
of securities.
. Illustration (b): Facts: A registered

bank transfer agent performs transfer
agent functions for the securities of an
open-end, management company
registered under the Investment
Coripany Act of 1940 ("mutual fund
shares") and for its own shares which
are not qualifying securities.
Interpretation: The certificates and
instructions for transfer pertaining to the
bank's own shares and the mutual fund
shares are "Items" for purposes of the
turnaround rules. Accordingly, the
turnaround rules apply to the bank's
own shares even though the bank's
shares are not qualifying securities. In
addition, except as provided in Rule
17Ad-4(a), the turnaround rules apply to
the mutual fund shares,

(2) Question: What are the essential
elements in determining whether an
"item" has been received by the transfer
agent?

Answer: In addition to certificates to
be countersigned by an outside registrar,
Rule 17Ad-l(a) refers to two general
categories of "items": certificates and
instructions.

The first part of the definition of
"item" refers to certificates. An "Item"
exists for purposes of the turnaround
rules if the certificates are (I) of the
same issue of securities, (il) covered by
one ticket or if there is no ticket,
presented by onepresentor, and (iii)
presented for transfer, as defined in
Rule 17Ad-1(d).

The second part of the definition of
"item" concerns instructions. An "Item"
exists if the instruction requests a
transfer agent (i) that holds securities
registered in the name of the presentor,
(ii) to transfer (as defined in Rule 17Ad-
1(d)) or to make available (as defined in
Rule 17Ad-(c)), (iii) all or a portion of
the securities held in its possession or
custody. For example, a shipment
control list ("SCL") containing
instructions from a depository to a
transfer agent holding, under a transfer
agent custodian or other arrangement, a
balance certificate registered in the
name of the depository's nominee to
withdraw by transfer under the Fast
Automated Securities Transfer ("FAST")
program some of those securities and to
make them available to the depository
would constitute an "item." 4

'See Release No. 13G.. (SEC Docket. at ass)

(3) Question: If a registered transfer
agent is requested to replace a lost
certificate, is the request an "ifem"
presented for transfer?

Answer: No. In this instance, the
transfer agent replaces a lost certificate
upon receipt of an indemnity bond. No
certificate has been presented for
transfer, and the transfer agent is not
making available any securities which
are registered in the name of the
presentor and are being held by the
transfer agenL

(4) Question: When several
certificates of the same issue of
securities have been presented for
transfer on several occasions during the
same day by the same presentor, has
only one item been presented for
transfer?

Answer No. Each time a single
certificate is presented for transfer by
one presentor, one item has been
presented for transfer. Similarly, when
there Is no ticket, each time certificates
of the same issue of securities are
presented for transfer at the same time
by one presentor, one item has been
presented for transfer. In the latter case,
certificates presented at different times
must not be aggregated as one item,
even though all certificates are of the
same Issue of securities and even though
the same person was the presentor.

Illustration: Facts: At 2:00 p.m. on a
business day, a messenger for a broker-
dealer presents at the "window" of the
transfer agent's premises two 10 share
certificates of Company A's Class A
common stock. At 10.30 a.m. on the next
business day, the same messenger from
the same broker-dealer presents at the
"window" of the transfer agent's
premises two more 10 share certificates
of Company A's Class A common stock.
Interpretation: Pursuant to Rule 17Ad-
2(a), both presentments were received
on the same business day. However.
two items were presented for transfer
because the presentments occurred at
different times, even though the
certificates were of the same issue of
securities and even though the presentor
was the same in both instances.

(5) Question: Is there a maximum
number of certificates of the same issue
of securities which may be presented for
transfer at a single time and still be
considered a single "item"?

Answer. No. Only one item is
presented for transfer, regardless of the
number of certificates, as long as all the
certificates presented at the same time
are (a) of the same issue of securities,
and (b) covered by one ticket, or if there
Is no ticket, presented by one presentor.

(6) Question: How many certificates
of the same issue of securities maybe
"covered by one ticket!"?
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Answer: If all certificates are of the
same issue of securities, there is no limit
to the number of certificates which may
be covered by one ticket.

(7) Question: When the presenter
includes certificates representing
securities of nine different issues'under
one ticket, to be registered in the name
of the presentor's nominee, how many
items have been presented for transfer?

Answer. Nine. Since the certificates
represent nine different issues, nine
items have been presented for transfer.

(8) Question: Is each broker- *
originated-window, ticket contained in
or attached to an SCL a separate item?

Answer: No. An SCL, not each broker-
originated-window-ticket attached
thereto, is a separate item.

(9) Quedtion: Is the entire SCL one
Item or is each line on an SCL
considered a separate item?

Answer. The entire SCL, and not each
line thereon, is a single "item." 5

(10) Question: When a transfer agent
receives certificates covered by one
instruction from one presentor to
transfer the. shares to a number of
shareholders, resulting in the issuance of
a greater number of separate
certificates, how many items have been
presented for transfer?

Answer Assuming that all certificates
presented for transfer are of the same
issue of securities, only one item has
been presented for transfer since there
is only one presenter.

Illustration: Facts: A transfer agent
receives five certificates from one
broker under one transmittal letter
requesting that the total amount of
shares be transferred to ten
shareholders in 20 separate certificates.
Interpretation: There is only one
presenter. Therefore, assuming all five
certificates are of the same issue of
securities, only one item has been
presented for transfer.

(11) Question: Do either of the
following constitute an "item" presented
for transfer:

(a) A bond called for partial reduction
only?

Answer: No. If there is only a partial
reductiol of the bond, ie., the bond is
subject to a series of partial cash
redemptions and has been presented for
one of them, the bond is not an "item"F
subject to the turnaround rules. As
stated in Question (2) above, one of the
elements of an "item," when a
certificate is involved, is that the
certificate be "presented for transfer."

8The entire SCL is a single item, regardless of
whether some certificates or instructions pertaining
to any line on an SCL may be classified as
"routine." and other certificates or Instructions
attached to the SCL may be classified as "non-
routine." See Question (34) and note 29 infra.

"Transfer" is defined in Rule 17Ad-l(d)
to include, among other things,
cancellation of a certificate and
issuance of a new one. However, when
a bond is presentedfor partial
redemption only, the certificate
presented is not caicelled and a new
certificate is not issued. Accordingly,
since there is no "transfer," the
certificate has not been "presented for
transfer" as required by Rule 17Ad-1(a)
and, therefore, is not an "item.'

(b) A bond called for partial reduction
and transfer?

Answer- Yes. If the bond has been
presented for both partial reduction and
transfer, then it is an "item." 6

(12) Question: Does an issuer's
instruction to effect a stock dividend
payable from previously authorized but
unissued shares constitute an "item"?

Answer No. Since no certificates are
presented for transfer, and since the
transfer agent does not hold the
securities as registered in the name of
the issuer-presentor, a stock dividend
issued from previously authorized but
unissued shares (i.e., original issue
securities) is not an item.

(13] Question Is an issuer's
instruction to a registered transfer agent
to Issue shares pursuant to the
company's stock purchase plan
considered an "item" subject to the
turnaround rules?

Answer- If the shares issued pursuant
to a stock purchase plan are original
issue securities, the instruction to issue
certificates for those shares is not an
"item." since no certificates are
presented for transfer and since the
instruction does not relate to securities
registered in the name of the issuer-
presenter and already in the transfer
agent's possession.

However, if treasury shares are used,
the instruction relates to securities held
by the transfer agent and registered in
the name of the presentor-company.
Accordingly, the instruction constitutes
an item subject to the turnaround rules.

(14) Question: When the transfer
agent, pursuant toa transfer agent
custodian or other arrangement, holds a
balance certificate registered in the
name of the depository's nominee, do
'deposits of certificates by a depository,
and do fanfold instructions attached to
an SCL to Withdraw by transfer under
the FAST program any shares and to
reduce the balance certificate constitute
"items"?

eHowever, because the transaction includes a
partial redemption, the Item is "non-routine" under
Rule 17Ad-1(i](5). Cf. Question (43] Infra.

?When any additional instruction is necessary
before transfer can be effected, the item is
considered non-routine under Rule lAd.-l(i)(3]. See
Question (38) infra.

Answer: Yes. Under the first part of
the definition of an "item," 8 certificates
deposited by the depository constitute
items. The third element-"presented for
transfer"-is met because "transfet'," as
defined in Rule 17Ad-1(d],includea
registration of the change of ownership
without the physical issuance of,
certificates.

Under the second part of the
definition of an "item," 9if the transfer
agent receives ar- SOL with fanfold
instructions from the depository to
withdraw by transfer under the FAST
program any shares aid effects transfer
by reducing the balance certificate and
by issuing certificates, the SCL with
such instructions would also constitute
an "item."

B. Outside Registrar-Rule 17Ad-lb)
The term "outside registrar" with
respect to a transfer item means a
transfer agent which performs only the
registrar function for the certificate or
certificates presented for transfer and
includes the persons performing similar
functions with respect to debt issues.

(15) Question: Do the federal
securities laws prohibit a registered
transfer agent from performing the
functions of both'a transfer agent and a
registrar?

Answer No. The federal securities
laws do not prohibit a single transfer
agent from performing both functions,
nor do the federal securities laws
require an issuer to engage two separate
entities for purposes of performing
transfer agent and registrar functions.10

C. Made Available-Rule 17Ad-(c):
An item is "made available" when (1) In
the case of an item for which the
services of an outside registrar are not
required, or which has been received
from an outside registrar after
processing, the transfer agent dispatches
or mails the item to, or the item is
awaiting pick-up by, the presenter or a
person designated by the presenter, or
(2) In the case of an item for which the
services of an outside registrar are
required, the transfer agent dispatches
or mails the item to, or the Item is
awaiting pick-up by, the outside
registrar, or (3) In the case of an flem'for
which an outside registrar has
completed processing, the outside
registrar dispatches or mails the item to,
or the item is awaiting pick-up by, the
presenting transfer agent.

'OSee Rule 17Ad-l(a) and Question (2) supra, and
Release No. 13630. (SEC Docket. tt 855I.

'Id.
"°ThJs matter is largely governed by state laV. In

addition, the various national securites exchanes
may'require separte entities. See e.g,, NYSE
Company Manual. Section Al. Agencies, at A-s.
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(16) Question: What is the meaning of
"dispatched" for purposes of Rule 17Ad-
1(c)?

Answer An item is considered
"dispatched" when it leaves the
premises where transfer agent functions
are performed and is sent to the
receiving party or to a location from
which it is picked up by the receiving
party.

1'
(17) Question: When is an item

considered "mailed" for purposes of
Rule 17Ad-l(c)?

Answer. An item is considered
"mailed" either when it is delivered to a
location from which it is collected by the
U.S. Postal Service or when it is being
delivered to the U.S. Postal Service.12

(18) Question: When a transfer agent.
after completing its performance of both
the transfer and registrar functions,
delivers by noon on the third business
day a completed item in a properly
addressed envelope to its on-premises
mail room from which the mail is picked
up daily at 5:30 p.m. by the U.S. Postal
Service, is the item considered to have
been made available when it reaches
the mail room?

Answer. Yes. Rule 17Ad-1(c)(1)
indicates that an item is "made
available" when the transfer agent
"mails" the item to the presentor or a
person designated by the presentor. In
this instance, the mail room serves as a
designated drop area from which the
U.S. Postal Service makes daily pickups.
More importantly, since the completed
item was delivered to the mail room by
noon of the third business day as
required by Rule 17Ad-2(a), 3 the item is
considered to have been mailed.1' and.
accordingly, "made available."

(19) Question: After the transfer agent
completes transfer, the items are placed
into an outgoing mail basket from which
they are picked-up by an in-house mail
carrier. The carrier then delivers the
items to the transfer agent's central mail
facility, located several miles away,
which, in turn, delivers the items to the
U.S. Postal Service. When are the items
"made available"?

Answer: The transfer agent makes the
items available when the central mail
facility "mails the item[s] to * * * the
presentor." Thus, in this instance, the
items are "made available" when they
are being delivered to the U.S. Postal
Service.' 5

"See Release No. 13636. (SEC Docket, at 855).

U3The result would be different if the item is not
delivered to the mail room by noon on the third
business day as required by Rule 17Ad-ga.

t4See note 12 supra and Question (17).
151d Any delay occurring before the item reaches

the U.S. Postal Service must be recorded on the
record maintained under Rule 17Ad--6a)().

D. Transfer-Rule 17Ad-1(d): (There
are two parts to, or methods which
describe, the definition of "transfer.")
The "transfer" of an item is
accomplished (1) when, in accordance
with the presentor's instructions, all acts
necessary to cancel the certificate or
certificates presented for transfer and to
issue a new certificate or certificates,
including the performance of the
registrar function, are completed and the
item is made available to the presentor
by the transfer agent, or (2) when, in
accordance with the presentor's
instructions, a transfer agent which
holds securities registered in the name
of the presentor (a] completes all acts
necessary to Issue a new certificate or
certificates representing all or a portion
of those securities and makes available
the new certificate or certificates to the
presentor or a person designated by the
presentor, or (b) with respect to those
transfers of record ownership to be
accomplished without the physical
issuance of certificates, completes
registration of change in ownership of
all or a portion of those securities.

(20) Question: What Is the status of an
item rejected at the window of the
transfer agent's premises?

Answer:. Items presented for transfer
but rejected at the window are not
received for transfer and. accordingly,
are not subject to the turnaround rules."

(21) Question: How should a transfer
agent treat an item which, after some
internal circulation and review, Is
rejected as unacceptable for transfer?

Answer The item should be
considered as rejected. Since the
transfer agent pursuant to Rule 17Ad-
6(a)(1), made a record showing the date
the item was received from the
presentor, that record should indicate
that the item was subsequently rejected.
so that the item does not appear as an
"open" item on the transfer agent's
records. In addition, if an internal
control ticket was prepared prior to the
time of rejection, the ticket must be
traceable to any rejection notice sent to
the presentor.

The item should not be considered
non-routine under Rule 17Ad-(i)(3) and
should not be logged in as a non-routine
item under Rule l7Ad-6(a)(2)[iv).

Finally, since these Items are
considered rejected, they are not
included in the records required by Rule
17Ad-6(a](2) and (a)(4) used to compute
the number of items turned around
pursuant to Rule 17Ad-2(a).

(22) Question: When a transfer agent
pursuant to a transfer agent custodian or
other arrangment, holds a balance
certificate representing securities

"See Release No. 13838. (SEC Docket, at e6).

registered in the name of a depository's
nominee, does "transfer" occur when
the transfer agent either (a] issues new-
certificates representing a portion of
those securities and makes the
certificates available to the depository,
or (b) registers a change in ownership
from the name of a participant in a
depository to the name of the
depository's nominee without a physical
issuance of securities?

Answer In either case, such transfers
fall within the second method of
"transfer." Thus, although a "transfer"
usually will involve cancelling old
certificates and issuing new certificates,
no physical issuance of certificates need
occur-e.g., when a depository is the
presentor and it requests the transfer
agent, which holds a balance certificate,
to complete registration of a change of
ownership from the name of the
depositor's participant to the name of
the depository's nominee.' 7

E. Turnaround-Rule 17Ad-l(e): The
"turnaround" of an item is completed (1)
when transfer is acomplished, or (2)
when an outside registrar is involved,
the transfer agent in accordance with
the presentor's instructions completes
all acts necessary to cancel the
certificate or certificate presented for
transfer and to Issue a new certificate or
certificates, and the item is made
available to an outside registrar.

(23) Question: If an outside registrar is
involved, when is turnaround
completed?

Answer:. Turnround is completed
when the item is made available to the
outside registrar after the transfer agent
has cancelled the old certificate and has
issued the new certificate in accordance
with the presentor's instructions.

(24) Question: Is turnaround
completed when the transfer agent
makes the item available to an outside
registrar, even if the outside registrar
performs its function on the transfer
agent's own premises?

Answer Yes. Rule l7Ad-(c)(2), in
describing how an item is "made
available" to an outside registrar, does
not specify where the transfer agent
must dispatch or mail the item. In
addition, Rule 17Ad-1(b does not
specify where an outside registrar must
perform its function. Thus, turnaround is
completed when a transfer agent makes
the item available to an outside
registrar, regardless of whether the
registrar performs Its function on or off
the transfer agent's premises.' 3

sld.
"However, the transfer agent must maintain.

pursuant to Rule 17Ad-8(aX(XIi. records showing
clearly when the Item was made available to the
outside registrar.
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Illustration: Facts: A New York
transfer agent has a subsidiary transfer
agent operation located in Chicago,
which receives the items for transfer.
The cancelled certificate is forwarded to
the New Yqrk transfer agent for
issuance of the new certificate. A bank
in New York, acting as outside registrar,
daily performs its functions on the New
York transfer agent's premises.
Interpretation: The New York transfer
agent completes "turnaround" when the
new certificate is made available to the
ouside registrar's employees on the New
York transfer agent's premises.

(25) Question: Is an item made
available and, threfore, turnaround
completed, when, after the old
certificate is cancelled and the new one
issued, the item is placed by noon on the
third business day following its receipt
in the mail room of the transfer premises
for the only daily pick-up at 5:30 p.m. by
the U.S. Postal Service?

Answer: Yes. Turnaround is
completed either (a) when transfer is
accomplished in accordance with Rule
17Ad-1(d), which requires as the last
step in the transfer of the item making it
available to the presentor (or a person
designated by the presenter), or (b.
when an outside registrar is involved,
the item is made available to the outside
registrar.

Under Rule 17Ad-1(c), an item is
"made available" when, among other
things, the transfer agent "mails" the
-item. The item is considered mailed
when it is placed by noon of the third
business day following its receipt in the
mail room on the transfer premises from
which it is collected by the U.S. Postal
Service. 19

F. Receipt-Rule l7Ad-(g): The
"receipt" of an item or a written inquiry
or request occurs when the item or
written inquiry or request arrives at the
premises at which the transfer agent
performs transfer agent functions, as
defined in Section 3(a](25) of the Act.
* (26) Question: Are the following
considered items received for transfer
and, accordingly, subject to the
turnaround rules:

(a) Items addressed to anothef
transfer agent but inadvertently
delivered to the subject transfer agent?

Answer. No. The transfer agent does
not perform transfer agent functions for
such items.

(b) Items addressed to the subject
transfer agent, but for which the transfer
agent does not perform transfer.agent
functions?

Answer: No, since the transfer agent
does not perform transfer agent
functions for such Items.

2 5See Question (17) supro.

(c] Items for which the transfer agent
is the appropriate transfer agent but,
because of nonpayment of fees, refuses
to transfer such securities?

"Answer: If these items are promptly
returned to the presenter, they would
not be considered received for
transfer.20

(27) Question:Has "receipt" occurred
when thb item arrives-in the mail room
at the transfer premises?

Answer: Yes. Since the item arrived at
the premises at which the transfer agent
performs transfer agent functions,
receipt has occurred for purposes of the
turnaround rules.21 The fact that the
item was received in the mail room
instead of the actual office or
department where transfer agent
functions ar'e performed is immaterial.
Thus, when the mail room is located in
the same building as, or in a building
connected to, the transfer premises,
receipt occurs when the item arrives at
the mail room. In this connection, the
transfer agent must minimize delays
which are subject to its control. It will
be in the transferagent's interest,
therefore, to ensure that a received item
is promptly forwarded from the mail
room to the transfer department.22

(28) Question: Has "receipt" occurred
when items arrive at a "drop" located a
significant distance from the transfer
premises?

Answer- No. The items have not been
recleived, for purposes of the turnaround
rules, until they arrive at the actual
premises where transfer agent functions
are performed. Thus, since the items
have not arrived at the actual transfer
premises when they arrive at such a
"drop," tiey are not considered as
having been received under Rule 17Ad-
1(g).2s However, when items are
received at a "drop,'" a registered
transfer agent must have, pursuant to
Rule 17Ad-2(fJ, appropriate procedures
to assure, and must assure, that items
are promptly forwarded to the actual
transfer premises.

(29) Question: In those cases where
the named transfer agent for an issue
contracts with a service bureau, 24 which

20If the transfer agent retans the Item. It must be
considered "received" for transfer but may be -

classified as "non-routine." See Question (40] infra.
"See Release No. 13636. [SEC Docket, at 856].
=1d.
2RId.
? As used in this release, the terms "named

transfer agent" and "appointed transfer agent" refer
to the registered transfer agent engaged by the
Issuer to perform the transfer agent functions for an-
issue of securities. Except where the term "outside
service bureau" is used, the term "service bureau"
refers to an entity that performs the transfer agent
functions for that issue for the named transfer agent
and is a registered transfer agent. A service bureau
arrangement is sometimes also referred to as a
"private label service."

also is a registered transfer agent, to
perform the transfer agent functions for
the issue, including transferring the,
certificates and maintaining the security
holder records, does receipt of an Item
occur when it arrives at tlhe premises of
the named transfer agent?

Answer: No. An item is "received"
when it arrives at the premises of the
transfer agent that actually performs the
transfer agent functions. Under the facts
as presented, the named transfer agent
does not perform the transfer agent
functions; rather, those activities are
performed at the premises of the service
bureau. Accordingly, for purposes of the
turnaround rules, receipt of the Item
occurs when it arrives at the service
bureau's premises.

However, pursuant to Rule 17Ad-2(f),
both the service bureau and named
transfer agent must have appropriate
procedures to assure, and must assure,
that items are promptly forwarded to the
premises of the service bureau.

Illustration: Facts: Both Company A
and Company B are registered with their
appropriate regulatory agency as
transfer agents. Company A Is the
named transfer agent for an issue.
Company A has contracted with
Company B, a service bureau, to perform
on behalf of Company A the transfer
agent activities for that issue. Company
A does not maintain or update the
securityholder records. When an Item Is
presented for transfer to Company A,
Company A promptly forwards the Item
to Company B. Company B date-stamps
the item upon receipt, completes
turnaround, and makes the Item
available directly to the presenter.
Company B daily sends to Company A a
print-out of transfers completed by
Company B. Interpretation: Company A
and B must have appropriate procedures
to assure, and must assure, that the Item
is promptly forwarded to Company B's
premises. Receipt occurs, for the
purposes of the turnaround rules, when
the item arrives at Company B's
premises. In addition, Company B must
maintain the appropriate records 2 and
meet the required turnaround
performance.

G. Business Day-Rule 17Ad-l(h): A
"business day" is any day during which
the transfer agent is normally open for
business and excludes Saturdays,
Sundays and legal holidays or other
holidays normally observed by the
transfer agent.

(30) Question: Would any of the
following circumstances give rise to a
determination that a given day iot be'
considered a "business day" for
purposes of the turnaround rules:

2See Rules 17Ad-6 and 1TAd-7.
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(a) Days when, because of severe
inclement weather, city government and
other businesses are forced to close
down, virtually all forms of
transportation are not available and
ordinary commerce is suspended, but a
bank transfer agent nevertheless opens
its transfer department with a skeleton
staff only?

Answer: Yes. Such days are not
considered "business days" for purposes
of the turnaround rules.

(b) Days when various public
transportation systems have ceased to
operate because of union or other
strikes?

Answer No. In these circumstances,
most businesses, including transfer
agents, are still "normally open for
business:' Transit strikes do not
terminate basic business operations,
even though it may be more difficult for
employees to get to work.26

(c) Days when businesses are
requested or required to close by order
of a city, municipal or state government?

Answer:. Yes. Such days would not be
considered business days for purposes
of the turnaround rules, since most, if
not all, businesses would not normally
be open.

11 Routine-Rule l7Ad-l(i): (The
definition of a "routine" item is stated in
the negative-i.e., an item received for
transfer will be deemed routine unless it
falls within the specified exceptions
enumerated in Rule 17Ad-1(i)[1-[8).) 2

(31) Question: When should a transfer
agent classify an item as "routine" or
"non-routine"?

Answer The decision that an item is
routine or non-routine must be made as
soon as the item is reviewed upon
receipt at the transfer premises. Once a
transfer agent determines that an item is
"routine," the item generally retains that
classification throughout the completion
of turnaround. Thus, an otherwise
routine item does not become non-
routine by virtue of internal delays in
the turnaround of the item.

(32) Question: Once an item is
determined to be "non-routine," does it
remain so, even after additional
documentation has been received and
reviewed and the item can be
transferred?

Answer: Yes. An item that is
determined to be "non-routine" retains

26A 10% margin in the turnaround and processing
standards exists in Rule 17Ad--Z (a) and (b). IL
despite this margin, a transfer agent still fails to
meet the turnaround or processing requirement. it
should explain the circumstances in its notice of
non-compliance filed pursuant to Rule 17Ad- or
(d).

"The various subparagraphs of Rule 17Ad--(i)
are set forth below preceding the interpretations
thereunder.

that classification until turnaround is
completed.

(33) Question: What is the effect
under the turnaround rules when an
item is classified as non-routine?

Answer: Some of the turnaround rules
apply only to routine items. For
example, the three business day
turnaround requirement in Rule 17Ad-
2(a) applies only to routine Items. If the
item is non-routine, Rule 17Ad-2[e]
requires that the item receive "diligent
and continuous attention" and must be
turned around "as soon as possible."

Other rules, while applying to both
routine and non-routine items,
distinguish between the two. For
example, the recordkeeping rules in Rule
17Ad-6 contain separare requirements
depending on whether the Item is
routine or non-routine.

Thus, every transfer agent Is
encouraged to examine carefully each
turnaround rule.

(34) Question: Is an SCL which has
attached thereto some certificates or
instructions that might be denominated
non-routine treated partially as a non-
routine item?

Answer: No. An SCL is a single,==

routine item, regardless of whether some
of the certificates or instructions
attached thereto pertain to a line on the
SCL that may be classified as non-
routine."

1. Requisitioning Certificates-Rule
17Ad-1(i)(1): An item is "rotutine" if it
does not require requisitioning
certificates of an issue for which the
transfer agent, under the terms of its

=See noteS supm and Question (9).
HGenerally, before the SCL Is presented to the

transfer agent. sec aties depositories review the
certificates and instructions and retain thoseatis
which are non-routine. In those Instances where an
SCL does contain both routine and non-routine
certificates or instructions, transfer agents m;ht
consider usinR the following procedure. Notify the
depository, photocopy the SCU tansfer those
certificates. and effect ttansfars pursuant In those
instructions, capable ofbeing transferred. and m-e
them available to the depository together with the
SCL and a memorandum containing information as
to why non-routine certificates or instructions wars
not transferned. and return to the depository in a
separate envelope all non-routine cartificates or
instructions not transferred. unless the depository
Instructs otherwise. Th Is merely a suggested
procedure: other procedures may be used. However,
this procedure does not suggest or imply that the
SCI. as a single routine item. has now been broken
down into several items-some routine and some
non-routine; the SCL remains a single, routine item
in all respects.

In all cases. appropriate documentation satisfying
Rule 17Ad- must be prepared and maintained. If
the transfer agent returns any certificates or
Instructions because they are non-routine and
cannot be transferred. the record required by Rule
17Ad--(a)(l XiJ for the SCL should cotain eithier a
notation for that line, such as -returned to
presentor." or an Indication of the number of lines
not transferred. such as -3 hnes returned to
presentor."

agency, does not maintain a supply of
certificates.

(35) Question: May a registered
transfer agent, which, under the terms of
its agency, is obligated to maintain a
supply of certificates for an issue of
securities, treat as 'non-routine" items
received for transfer if the transfer agent
has exhausted its supply of certificates
for that issue?

Answer No. A transfer agent, which
is required to maintain under the terms
of its dgency a working supply of
unissued certificates, must treat items
received for transfer as "routine." even
though it must requisition additional
certificates from the issuer or another
source before transfer may be effected.
There is no exception from the definition
of "routine" in such cases, even if the
transfer agent had earlier made a timely
request for more certificates and they
were not forthcoming, or even if there
was an unusually large volume of
trading and resulting transfers that
exhausted its supply of certificates
earlier than anticipated. The absence of
such an exception encourages the
Implementation of effective inventory
control and efficient reorder
procedures.30

2. ANo A dditional Docznents,
Evplanations or Endorsements
Requred-Rule 17Ad-[J(3). An item is"routine" if it does not require any
additional certificates, documentation.
instructions, assignments, guarantees,
endorsements, explanations or opinions
of counsel before transfer may be
effected.

(36) Questiom A bond is presented for
transfer to the trustee. The trustee
subsequently forwards to the bond
registrar the bond. a bond transfer sheet
and instrucfions to prepare and execute
the bond as shown on the bond transfer
sheet. Is the bond a non-routine item?

Answer: No. The bond registrar is not
required to perform any additional act in
effecting the transfer of the bond which
It would not otherwise perform had the
bond been presented directly to the
bond registrar. The bond is not
transformed into a "non-routine" item
merely because it is first presented to
the bond trustee. Thus, unless the item
otherwise qualifies as non-rutine under
Rule 17Ad-1(i), it is a routine item for.
purposes of the turnaround rules.

(37) Question: When the registered
transfer agent, as trustee and
authenticating agent for a bond issue,
must forward, pursuant to the Indenture
Agreement, the bonds to the issuer for
signature by an officer in his corporate
capacity before the certificate may be

mSee Release No. 13636. (SEC Docket. at 856-SI).
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made available to the presentor, is the
item non-routine?

Ahswer: Yes. Such items may be
treated as non-routine because the
trustee, in order to effect transfer, must
obtain additional signatures from the
corporate officer.

(38) Question: A transfer agent
receives an instruction from the issuer-
presentor to use treasury shares, which
are registered in the name of the issuer
and being held by the transfer agent, to
issue certificates under the issuer's
stock purchase plan. However, transfer
can be accomplish-only after an
authorization letter is received from the
issuer. Is such an instruction a non-
routine item?

Answer Yes. If the transfer agent
must await the receipt of an
authorization letter from the issuer-
presentor before accomplishing transfer,
the instruction qualifies as a non-routine
Item, since additional instructions must
first be obtained from the issuer.

Illustration: Facts, A company
submits stock certificate transmittal
forms to its transfer agent. These forms
supply information necessary to issue
one certificate per form and designate
participants eligible to receive shares of
the company pursuant to its stock
purchase plan. Three days later, the
transfer agent receives a general
transmittal letter confirming die number
of stock certificate transmittal forms
previously sent and indicating the
number of shares to be issued. The
transfer agent thereafter receives an
authorization letter, signed by an officer
of the company, instructing the.transfer
agent td draw against treasury shares,
which are registered in the name of the
company and are being held by the
transfer agent, to fulfill the transmittal
forms. Although the transfer agent
begins issuing the new certificates as
soon as it receives the stock certificate
transmittal forms, transfer can be
accomplished only after the
authorization letter is received.
Interpretation: Since the transfer-agent
must await additional instructions from
the company via the authorization letter
before transfer can be accomplished, the
instruction is a non-routine item.

(39) Question: May a service bureau,
which is a registered transfer agent, :
classify items that are received from and
subsequently returned tq the named
transfer agent for performance of the
registrar function as non-routine?

Answer No. The service bureau must
classify the items as routine, even
though two separate entities perform
part of the transfer function-the
transfer activity by the service bureau
and the registrar'activity by the named
transfer agent. No additional documents

or end6rsements of the type
contemplated by Rule 17Ad-1(i)(3) are
required. This example is similar to any
other situation where both a transfer. -
agent and outside registrar are involved.

Illustration: Facts: The named transfer
agent for an issue receives the
certificates, totals and logs them. The
certificates are then forwarded to the
service bureau, which issues new
certificates and creates transfer
journals. Thereafter, the certificates are
returned to the named transfer agent,
which performs the registrar function,'
countersigns the certificates and makes
them available to the presentof.
Interpretation: the service bureau must
consider these items as routine.

(40) Question: If a transfer agent
retains items received for transfer
pending receipf of payment of transfer
fees rather than returning them to the
presentor for non-payment, may such
items be classified as non-routine?

Answer Yes. If the transfer agent
decides to retain items at it premises
even though transfer fees for such items
have not been paid, the items have been
"received."31 However, such-items may
be classified as "non-routine" because
the transfer agent must await additional
instruments by which payment of
transfer fees is to be effected. In such
cases, pursuant to Rule 17Ad-2(e), the
transfer agent is then obligated both to
give such non-routine items "diligent
and continuous attention," which
includes, among other things, frequent
and assiduous notification to the
presentor that the item is being retained
pending receipt of transfer fees, and,
after receipt of payment, to turn around
such items "as soon as possible."

(41) Question: May an item presented
for transfer be classified as "non-
routine" when, in the course of effecting
transfer, the transfer agent is required to
compute its transfer fee and fill in
several blank checks attached to the
item with the appropriate amount?

Answer: No. When a blank check is
attached to the item and the transfer
agent can compute its transfer fee and
enter the appropriate amount on the
check, the item must be classified as
"routine." Thus, if a single certificate is
presented for transfer with a blank
check attached, the item is routine.
Similarly, if several certificates of the
same'issue under one ticket are
presented for transfer with blank checks
attached, the item is routine. And, if an
SCL is submitted with several vouchers
attached, the item (i.e., the SCL) is
routine. The transfer agent need not
obtain any further documentation or
endorsements, within the meaning of

33 Compare note 20 with Question (26}{c) supra.

Rule l7Ad-1(i)(3), which would
transform such routine items into non-
routine items.

3. No Review of Certain Supporting
Documentation Required-Rule 17Ad-
1(i[(4): An item is "routine" if It does not
require review of supporting
documentation other than assignments,
endorsements, stock powers, certified
corporate resolutions, signature or other
common and ordinary guarantees or
appropriate tax or tax waivers.

(42) Question: Are all Items referred to
counsel for review considered non-
routine?

Answer: No. Items referred to counsel
are not automatically non-routine under
Rule 17Ad-l(i)(4). If the item requires no
more than a review by counsel of the
documents listed in Rule 17Ad-1i}(4),
the item Is considered routine. If that
review, however, requires counsel to
examine other documentation, to obtain
the information listed in Rule 17Ad-
1(i)(3), or to render a legal opinion, the
item would be considered non-routine.

4. Transfers Not in Connection with a
Reorganization, Tender Offer,
Exchange, Redemption or Liquidation-
Rule 17Ad-1(i)(5): An Item Is "routine" If
it does not involve a transfer in
connection with a reorganization, tender
offer, exchange, redemption or
liquidation.

(43) Question: When a portion of a
registered bond issue Is called, and the
bond registrar remits new bonds and
cash to the bondholder as well as pays
on uncashed coupons, is the item non-
routine?

Ansiver. Yes. Under rule 17Ad-(i](5),
the item involves a partial cash
redemption and, accordingly, Is not
routine.

5. Recent Registered Public Offerings
Not of a Continuing Nature-Rule l7Ad-
1(i)(8}:'An item is "routine" If it does not
include a security of an issue which
within the previous 15 business days
was offered to the public, pursuant to a
registration statement effective under
the Securities Act of 1933, in an offering
not of a continuing nature.

(44) Question: When does the 15
business day period start to run?
.Answer For purposes of determining

whether an Item Is non-routine under
this exception, the 15 business day
period begins from the closing date of
the public offering, i.e., the date on
which the securities are delivered to the
underwriter for the issue.

(45) Question: Pursuant to a
registration statemenf effective under
the Securities Act of 1933, securities are
sold to the public in an offering not of a
continuing nature. Thirty to forty-five
days elapse before the certificates are
presented for transfer, and they are
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presented in large quantities. May the
transfer agent treat such certificates as
"non-routine" items?

Answer: No. The securities were not
offered to the public within the previous
15 business days, and the offering was
not of a continuing nature. Thus, any
such items received for transfer are
"routine." The increase in the volume of
transfers, because of both the offering
and the quantity of certificates
presented, does not entitle the transfer
agent to treat such items as non-routine.

(46) Question: Would the answer to
Question (45) be different if the
securities are initially registered in the
name of nominees that more than 15
business days later, present in large
quantities certificates for breakdown
and transfer to individual
securityholders?

Answer No. If more than 15 business
days have elapsed since the securities
were initially offered to the public in an
offering not of a continuing nature, the
items remain routine. The classification
of items is not altered merely because
the securities were initially registered in
nominee name or were presented in
large quantity for breakdown and
transfer to individual holders.

II. Rule 1T7Ad-2: Turnaround, Processing
and Forwarding of Items.

A. Generalz 3
(47] Question: Must a registered

transfer agent report to its appropriate
regulatory agency that it is meeting the
turnaround or processing requirements
of Rule 17Ad-2?

Answer No. Rule 17Ad-2 (a) and (b)
does not reqtire that a transfer agent
report its compliance with the
performance standards of that rule.

(48] Question: Is there an exemption
from the turnaround, processing and
forwarding requirements of Rule 17Ad-2
when a registered transfer agent
converts its transfer operations to an
"on-line" 33 system?

Answer. No. No exemption from the
requirements of Rule 17Ad-2 is provided
for a registered transfer agent that
converts from a "batch" 34 system to an
"on-line" system. There are several
reasons for reaching this conclusion.
First, in order to protect investors, it is

arThe following questions and answers have
general application to some or all provisions in Rule
17Ad-2. The text of various paragraphs in Rule
17Ad-2 is set forth below preceding the
interpretations thereunder.

'0 When a transfer agent uses an "on-line"
system, the master shareholder files and records are
updated immediately upon transfer.

31Under the "batch" method of updating the
shareholder records, changes to the master files are
not entered until after close of the normal business
day, when all items transferred that day are inputed
into the books and records.

important that transfer agents meet the
performance standards in Rule 17Ad-2
(a) and (b) to avoid any lag in the
transfer and processing of securities
transactions and to prevent any backlog
from occurring. Second. Rule 17Ad-6
imposes requirements that
recordkeeping be "current." If transfer
operations are shut down to allow for
conversion from one system to another,
potential problems in maintaining
"current" records may occur. Finally,
Rule 17Ad-2 provides a 10% margin for
turnaround and processing of items.
Accordingly, a registered transfer agent
must comply with the turnaround rules
when converting from the "batch"
method to an "on-line" system, and all
performance standards of Rule 17Ad-2
must still be met.

(49) Question: A registered transfer
agent has located in several cities
satellte offices performing various
transfer agent functions. May such
transfer agent separately compute the
performance statistics for each satellite
office?

Answer No. The transfer agent must
aggregate figures from all of its
operations When calculating turnaround
and processing performance statistics
for purposes of determining compliance
with Rule 17Ad-2 and for purposes of
recordkeeping under Rule 17Ad-. In
addition, aggregate figures must be used
in computing volume when determining
the availability of the exemption in Rule
17Ad-4(b).

(50) Question: How should a
registered transfer agent that accepts a
new appointment treat items that are
received for transfer between the
effective date of the appointment and
the date on which the shareholder
records and stop files are received?

Answer Once the appointment is
effective, a registered transfer agent is
obligated to perform its contracted
transfer agent activities for those new
issues in compliance with the Act and
the rules thereunder. Hence, all items
arriving after the effective date of the
appointment, regardless of whether the
transfer agent has all the necessary
books and records to effect transfer or
processing are treated as items received
for transfer subject to the turnaround
rules. Accordingly, a registered transfer
agent should not make its appointment
effective under its agency agreement
until it has custody and possession of all
shareholder records, stop files, unissued
blank certificates and other materials
necessary to effect transfer or
processing. To avoid the possibility of a
transfer agent falling into
noncompliance with the turnaround
rules, it is recommended that registered
transfer agents remind issuers and

others from whom transfer agents
receive such records of the obligations
imposed upon transfer agents by the
turnaround rules.35

(51) Question: Does a transfer agent
satisfy the 90% standard in Rule 17Ad-
2(a) and (b) by applying that standard
cumulatively to a 12 month period. Le.,
by turning around or processing 90% of
all items received for the year by the
end of that year?

Answer. No. The 90% standard in Rule
17Ad-2(a) and (b] must be applied to
each month separately. A transfer agent
Is not permitted to aggregate the
percentage of items turned around or
processed for each 12 consecutive
months to arrive at an annual
percentage rate of 90% to establish
compliance with that rule.

B. Turnaround Bequirement for
Registered Transfer Agents-Ru!e
17Ad-2(a): Every registered transfer
agent (except when acting as ai outside
registrar) shall turnaround within three
business days of receipt at least 90
percent of all routine items received for
transfer during a month. For the
purposes of Rule 17Ad-2(a). items
received at or before noon on a business
day shall be deemed to have been
received at noon on that day, and items
received after noon on a business day or
received on a day not a business day
shall be deemed to have been received
at noon on the next business day.

(52) Question" Does a bond registrar
comply with the turnaround rules if it
transfers a registered bond within three
business days of receipt?

Answer: Yes. The person who
performs the transfer function for a
bond issue is called a "bond registrar."
Since it performs the "transfer" function
for the bond issue, a bond registrar is
treated the same as any other registered
transfer agent for purposes of the
turnaround rules, including Rule l7Ad-
2(a).se Accordingly, the transfer of bonds
by a bond registrar is subject to the
three business day turnaround
requirement of Rule 17Ad-2(a).

(53) Question: May a transfer agent
that uses an outside registrar choose to
calculate its turnaround performance as
if it performed the registrar function, i.e.,
by recording the dates on which each
item is received from and made
available to the presentor (rather than
by recording the date on which each
item is made available to the outside

3a cegee.mgly Release No. 13636. (SEC Docket.at634
MA bond registrar Is not an "outside restrar."

which Is deli~ed in Rule 17Ad-l(b) as a trarsfer
agent that perform only the registrar function or
similar functions with respect to debt issues and
%hlch must process items within one bus;:zm day
under Rule 17Ad-z~b].
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registrar, as contemplated by Rule
l7Ad-1(c)(2) and required by Rule
17Ad-6(a)(1)(ii))?..

Answer: Yes.,The effect of this
election Is to treat the outside registrar
as if the registrar function were-
performed in-house. Generally, when an.
outside registrar is involved, a registered
transfer agent has three business days
under Rule 17Ad-2(a) to "turnarourid"
the item, which is defined under Rule
17Ad-1(e) to include making the item
available to the outside registrar
pursuant to Rule 17Ad-1(c(2). The.
outside registrar, pursuant to Rule
l7Ad-2(b), then has one business day to
"process" the item, which, under Rule
17Ad-IWf), is defined as performing the
registrarfUnction and making the item
available to the presenting transfer
agent pursuant to Rule 17Ad-1(c)(3). The
transfer agent, in turn, must make, the
Item available to the presentor, as
required by Rule 17Ad-1(c)(). Thus, the
entire procedure, from the time of
receipt by the transfer agent until the
item Is made available to the presenter,
normally takes four business days.

However, if the transfer agent elects
to treat the outside registrar as an in-
house registrar, the item must be made
available to the presenter within three
business days. When an outside
registrar is not Involved, "turnaround"
of an item is completed, under Rule
l7Ad-l(e), when "transfer" is
accomplished. "Transfer," by definition
under Rule 17Ad-l(d), includes
performing the registrar function as well
as making the item available to the
presenter. Thus, turnaround of an item
does not involve the additional business
,day which would otherwise occur.

If the requirements of Rules lYAd-2(a)
(turnaround within three business days),
17Ad-l(e) (completing turnaround by
accomplishing transfer), 17Ad-l(d)
(transfer, including the registrar
function), and 17Ad-1(c)(1) (making the
item available to the presentor) are met,
the transfer agent is required under Rule
17Ad-6(a)(1) to prepare records showing
the business days on which each item is
received from and made available only
to the presentor.

The transfer agent's election to
comply with the turnaround rules and to
calculate its turnaround performance
under Rule 17Ad-6(a) in this manner- -
must be set forth in a written
undertaking and sent to the Commission
and the transfer agent's appropriate
regulatory agency. In addition, the
written undertaking must provide that a
failure to comply with the turnaround
performance standards under Rule
l7Ad-2[a) will be charged to the
transfer agent, irrespective of whether

the delays were caused by the transfer
agent or by the outside registrar.

(54) Question: What is the effect of the
noon'cut-off provision when'an item is
received before noon in the transfer
agent's mail room but not forwarded
until after noon to the transfer
department where dating of the item
occurs?

Answer Items received in the transfer
agent's mail room, located on the
premises where the transfer activities
are actually performed, are considered
"received" under Rule 17Ad-l(g).37

Thus, under Rule 17Ad-2(a), items
received in the mail room at or before
noon on a business day are deemed
received by the transfer agent at noon
on that same business day, even though
the items may not be forwarded until
after noon to the transfer departnment.

When the items are dated by the
transfer department and not by the mail
room, the transfer agent first'must -
determine the cut-off time by -which all
items received at or before noon In the
mail room will be forwarded to the
transfer department. Then the transfer
agent must observe this cut-off time for
date-stamping Items receiyed in the-,
transfer department To Implement this
procedure. fhe tyansfer department must
receive a commitment from the mail -
room that all items received at or before
noon by the mail room will be
forwarded by that specified cut-off time
to the transfer department. Finally, the
transfer agent must periodically check to
ensure that the mail room is meeting its
commitment.

- Illustration: Facts: An item is received
by the mail room at the transfer
premises at 11:45 a.m. on Monday, a
business day. The item is not date oi
time-stamped at that time by the mail
room. By 2:G0 p.m. on Monday, all items
received by the mail room at or before
noon (including the item received at
11:45 a.m.) are brought to the transfer
department where they are date-
stamped. Interpretation: The item was'
received before noon and-must be date-
stamped accordingly. In addition, since
the item was received before noon on a
business day, it must be turned around
by noon on Thursday, the third next
business day.

(55) Question: When, due to inclement
weather, airports close for several days
suspending the delivery of items, is an
exemption from the requirements of
Rule 17Ad-2(a) available to a transfer
agent for the large quantity of back
items received after the airports reopen
and deliveries recommence?

37See Question (27] supra, and Release No. 13635.
(SEC Docket, at 8).

Answer No. The turnaround rules do
not provide automatic exemptions for
inclement weather or other acts of God.
A transfer agent Is required to meet the
turnarotnd requirements for4ll Items
received, even If an unusually large
quantity of Items Is presented on a given
day, This question illustrates why Rule
17Ad-2 (a) and (b) provides a 10%
margin. Nevertheless, If a transfer agent
is unable to meet the turnaround or
processing requirements of Rule 17Ad-2
(a) or (b) because of weather conditions,
the notice required to be filed by Rule
17Ad-2 (c) or (d) should state such,
circumstances.

(56) Question: When must the
remaining 10% of routine Items
presented and received for transfer be
ttfned around?

Answer: Rule 17Ad-2(e) requires that
routine items not turned around within
three business days of receijt must be
turned around "promptly," which, undpr
usual circumstances, means within one
additional business day.20

C. Processing Requirement for
Outside Registrrs-Rule IlAd-2{b,
Every registered transfer agent acting as
an outside registrar shall process * at
least g0 percent of all Items received
during a month (1) by the opening of
business on the neat busness day, In
the case of Items received at or before
noon on a business day, and (2) by noon
of the next business day, In the case of
items received after noon on a business
day. For the purposes of paragraphs (b)
and (d) of Rule 17Ad-2, "items received"
shall not include any item enumerated
in Rule 17Ad-1(i) (5), (6), (7) or (8) or any
Item which is not accompanied by a
debit or cancelled certificate. For the
purposes of this paragraph, Items
received on a day not a business day
shall be deemed to have been received
before noon on the next business day,

(57) Question: If the transfer agent and
outside registrar have so agreed, may an
outside registrar satisfy the processing
requirements of Rule l7Ad-2(b) by
noi4ying the presenting transfer agent
that an item is available for pick-up, If
the item is in fact available for pick-up?

Answer: Yes. To accomplish
processing, which Is defined In Rule
17Ad-1(, the outside registrar Is
required to perform the registrar
function and to make available to the

"See Release No. 2C,3,. (SEC Docket, at 5O).
"Rule l7Ad-1 (f) provides: "The term 'process'

means the accomplishing by an outside registrar of
all acts necessary (1) to perform the registrar
function and to make available to the presenting
transfer agent the completed certificate or
certificates or (2) to advise the presenting transfer
agent, orally or In vwitn, why performance of the,
registrar function Is delayed or may not be
completed."
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presenting transfer agent the completed
certificate or certificates.

Rule 17Ad-l(c](3) provides that an
item is "made available," in the case of
an item for which an outside registrar
has completed processing,. when "the
outside registrar dispatches or mails the
item to, or the item is awaiting pick-up
by, the presenting transfer agent." The
understanding between the outside
registrar and the presenting transfer
agent will govern which of the
alternative methods permitted by Rule
17Ad-(c) (3) will be used. If the parties
have agreed that the presenting transfer
agent will "pick-up" the processed item
and that the outside registrar will notify
the transfer agent when the item is
available for pick-up, then the item is
processed when the outside registrar
completes the registrar function and
notifies the presenting transfer agent
that the completed certificate is in fact
awaiting pick-up.

The outside registrar must be
"consistent in clocking the completion of
its processing with the alternative
agreed upon-in this case, notification
that the item is awaiting pick-up. To
accomplish processing, notification that
an item is awaiting pick-up must be
given to and received by the presenting
transfer agent no later than the time
period within which processing must be
accomplished under Rule 17Ad-2(b).
Thus, in the case of an item received at
or before noon on a business day,
notification that the item is awaiting
pick-up must be given by the opening of
business on the next business day; and,
in the case of an item received after
noon on a business day, by noon of the
next business day.

(58) Question: Within what time
period must the remaining 10% of items
be processed?

Answer. Rule 17Ad-2(e) requires that
items not processed within the periods
prescribed by Rule 17Ad-2(b) shall be
processed "promptly," which in usual
circumstances means by the end of the
business day following the day of
receipt.

41

D. Notice of Non-Compliance-Rule
l7Ad-2[cJ: Any registered transfer agent
which fails to comply with paragraph (a)
of Rule 17Ad-2 with respect to any
month shall, within ten business days
following the end of such month, file
with the Commission and the transfer
agent's appropriate regulatory agency, if
it is not the Commission, a written
notice in accordance with paragraph (h)
of Rule 17Ad-2. Such notice shall state
the number of routine items and the
number of non-routine items received
for transfer during the month, the

"See Release No. 13636. (SEC Docket, at 859).

number of routine Items which the
registered transfer agent failed to turn
around in accordance with the
requirements of paragraph (a) of Rule
17Ad-2, the percentage that such routine
items represent of all routine Items
received during the month, the reasons
for such failure, the steps which have
been taken, are being taken or will be
taken to prevent a future failure, and the
number of routine items, aged in
increments of one business day, which
as of the close of business on the last
business day of the month have been in
its possession for more than four
business days and have not been turned
around.

(59) Question: For purposes of the
notice requirement, must routine items
not turned around within the prescribed
time period and in a transfer agent's
possession be reported only in the
month they were received, or must they
be reported on a cumulative basis?

Answer: Rule 17Ad-2(c) requires a
registered transfer agent that does not
comply with Rule 17Ad-2(a) with
respect to any month to file a written
notice stating, among other things, "the
number of routine Items which the
registered transfer agent failed to turn
around" in accordance with Rule 17Ad-
2(a). This requirement applies only to
routine items received for transfer,
during that particular month which were
not turned around in three business
days; it does not refer to all outstanding
items, regardless of the month in which
they were received.

However, Rule 17Ad-2(c) also
requires that the notice state "the
number of routine items, aged in
increments of one business day, which
as of the close of business on the last
business day of the month, have been in
(the transfer agent's) possession for
more than four business days and have
not been turned around." 4

2 1f routine
items received for transfer in a previous
month and not turned around within
three business days are still in the
transfer agent's possession as of the
close of business on the last business
day of the current month,u those Items

"This requirement of Rule 17Ad-2(c) should be
read in conjunction with Rule 17Ad-8( aM){vi),
which requires a registered transfer Waent to maks
and keep current a record showing for each month
"the number of routine items that, as of the close of
business on the last business day of each month.
have been in such registered transfer agent's
possession for more than four business days. aed
in increments of one business day (beginning on the
fifth business day)." In this case, a cumulatire
record of aged items must be made of all routine
items not turned around within three business days
during ag months in which those items were
outstanding. See Release No. 13038. n. 15. (SEC
Docket, at 884 n. 18).

'41t should be noted, however, that Rule 27Ad-
2(e) requires all routine items not turned around

must be included in the current month's
notice of non-compliance. Accordingly,
this aspect of the notice is cumulative.

illustration. Facts: Ten routine items
are received for transfer in January.
Eight of those items are turned around
within three business days.
Interpretation: A written notice,
reporting the two items, is required to be
filed for tlp month of January.

Facts: In February, ten routine items
are received for transfer. Eight of those
Items are turned around within three
busines days. However, as of the close
of business on the last business day in
February, the transfer agent had not
turned around within three business
days the remaining two items received
in February, and, when aged in
increments of one business day, had
them in its possession for more'than four
business days. In addition, the transfer
agent had not yet turned around the two
items received in January.
Interpretatiom The transfer agent has
not met turnaround under Rule 17Ad--
2(a) and must file for the month of
February a notice of non-compliance
which will include the two outstanding
routine items for February. In addition,
the notice of non-compliance filed for
the month of February must include, as
aged items, the two items received in
January but not yet turned around. In
such a case, however, the transfer agent
has violated Rule 17Ad-2(e]."

E. Turnaround and Processing of
Remaining Routine and All Non-Routine
Items-Rule l7Ad-2(e): All routine
items not turned around within three
business days of receipt and all items
not processed within the periods
prescribed by paragraph (b] of Rule
l7Ad-2 shall be turned around or
processed promptly, and all non-routine
items shall receive diligent and
continuous attention and shall be turned
around as soon as possible.

(60) Question: What are the time
requirements regarding the turnaround
of "non-routine" items?

Answer- The turnaround rules do not
impose a specific time period within
which turnaround of non-routine items
must occur. However, Rule 17Ad-2(e)
requires that all "non-routine items shall
receive diligent and continuous
attention and shall be turned around as
soon as possible." This is a flexible
standard dependent on the facts and
circumstances of each case. If
experience indicates that a specific
standard is necessary, the Commission

within three business days of receipt to be turned
around "promptly." which, in the usual case. means
within one additiond business day. Accordingly,
routine iems received In the previous month must
be given precedence over. and turned around
before. Items received in the current month.

Federal Register / Vol. 45,
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will consider proposing such a -

requirement.
F. Receipt of Items Off the Transfer

Premises-Rule lAd-2(f): A registered
transfer agent which receivesJtems at
locations other than the premises at
which it performs transfer agent
functions shall have appropriate
procedures to assure, and shall assure,
that items are forwarded td such
premises promptly.

(61) Question: When the named
transfer agent for an issue contracts
with a service bureau, which is also a
registered transfer agent, to perfornifor
it the trafisfer agency functions, when is
the item considered received for
transfer?

Answer: Items are received for
transfer When they arrive at the
premises of the service bureau, even if
the items were first sent to the named
transfer agent. However, both the
named transfer agent and the service
bureau, as registered transfer agents,
must have appropriate procedures to
assure that items which are received by
the named transfer agent are forwarded
promptly to-the service bureau.

I. Rule IYAd-4: Exemptions From
Certain'Turnaround Rules.

A. Exempt Transfers-Rule l7Ad-
4(a): Rules 17Ad-2,17Ad-3 and 17Ad-
6(a) (1) through (7) and (11) shall not
apply to interests in limited
partnerships, to redeemable securities of
investment companies registered -under
Section 8 of the Investment Company
Act of 1940, or to interests in dividend
reinvestment programs.,

(62) Question: If the issuer acts as its'
own transfer agent for its only issue of
securities, which are interests in joint
ventures, are transfers of those interests
exempt from the turnaround rules under
Rule 17Ad-4[a)?

Answer Yes. Rules 17Ad-2, 17Ad-3
and 17Ad-6(a) (1) through (7) and (11)
do not apply to the transfer ofhiiterests
in joint ventures; provided that the
certificates are legended and there are
restrictions on transferability, such as
the existence of stop transfer
instructions on the shareholder records
and the requirement of consent by the
issuer or other authorized person before
transfer can be effected, so that no such
item would be routine as defined in Rule
17Ad-l(i); and provided that the
securities are neither traded on any
.securities exchange or in the ovdr-the-
counter marketnor the subject of
market-making activity by any broker-
dealer.'However, transfers ofinteresti
in joint ventures remain subject to Rules.
17Ad-1; 17Ad-4; 17Ad-5, 17Ad-6[a) (8),

(9) and (10]; 17Ad-6 (b) and (c); and .
l7Ad-7.45

(63) Question: Does the issuance,
redemption or transfer of interests in a
unit investment trust registered under
Section 8 of the Investment Company
Act of 1940 fall withii the exemption
provided in Rule 17Ad-4(a)?

Answer Yes. The exemption.
contained in Rule 17Ad-4(a) includes
the issuance, redemption or transfer of
redeem-able securities of registered unit
investment trusts.4'

B.E xempt Transfer Agents-R ule
17Ad-4(b): Except as provided in
paragraph (c) of Rule 17Ad-4, Rules
17Ad-2 (a), (b), (c), (d) and (h), 17Ad-3
and 17Ad-6(a)(2) through (7] and (11)
shall not apply to anyTegistered transfer
agent (1) which during any six
consecutive months shall have received
fewer than 500 items for transfer and
fewer than 500 items forprocessing and
(2) Which, within ten business days
following the close of the sixth such
consecutive month, shall have filed with
its appropriate regulatory agency 47 a
notice certifying to that effect
(hereinafter an "exempt transfer agent").

(64) Quwtion: Based onthe number of
Certificategreceived for transfer, may a
registered transferagent for an issue
obtain an exemption under Rule 17Ad-
4(b), even though the outside registrar
for that same issue remains ineligible for
the exemption?

Answer Yes. To qualify for an
exemption, a transfer agent must receive
fewer than 500 items for transfer and
fewer than 500 items for processing. An
"item" with respect to an outside
registrar is defined in Rule 17Ad-1(a) as
"each certificate to be countersigned."
An "item" with respect to a transfer
agent that performs transfer activities,
however, is defined, in pertinent part, as
"a certificate or certificates of the same
issue of securities covered by one ticket
(or,if there is no ticket, presented by
one presentor) presented for transfer
** *." Consequently, in order to qualify
for an exemption under Rule 17Ad--4b),
an outside registrar must receivefewer
than 500 certificates for countersigning
and for processing during any
consecutive six month period. However,
the transfer agent for the same issue
may have receivedfewer than 500 items
covering more than 500 certificates
during the consecutive six month period
and, accordingly, qualify for the
exemption.

(65) Question: May a registered
transfer agent qualify as an "exempt

'SeegeneraflyReleaseNo.13636. (SEC'Docket,
at 855 and 862),

4See Release No. 13636. (SEC Docket, at 861).
47Rule 17Ad-2(h) states with which regulatory

agency the notice must be filed.

transfer agent" when it performsboth
the transfer agent activities for some
issues and the processing activities as
an outside registrar for other Issues?

Answer Yes. If, during any
consecutive six month period, a transfer
agent receives fewer than B00 items for
transfer for those issues for which it
performs transfer activities and fewer
than 500 certificates for countersigning
and processing for those issues for
which it acts as an outside registrar, it
will qualify as an "exempt transfer
agent."

(06) Question: May a transfer agent
that has recently assumed the transfer
agent functions for an issue be eligible
for an exemption under Rule I7Ad-4(b),
even though it has not performed the
transfer agent functions for the requisite
six month period, by tacking onto Its
period of performance the performance
by the prior transfer agent for that issue?,

Answer: Yes. The new transfer agent
qualifies as an exempt transfer agent
under Rule V7Ad-4b), provided it can
demonstrate, through appropriate
records and documentation, that the
previous transfer agent in fact received
fewr than 500 items for transfer and
fewer than 500 items for processing
during the immediately preceding six,
consecutive months.48

Illustration" Facts: For the period
December 1 through May 31, an issuer's
transfer agent received 60 items for
transfer. On June 1, after its registration
as a transfer agent became effective, the
issuer assumed the transfer agent
functions for its securities, On June 7,
the issuer-transfer agent filed with the
Commission a notice certifying that it
received fewer than 500 items for
transfer and fewer than 500 items for
prodessing for the six consecutive
months ending May 31 and, accordingly,
that theissuer qualified as an exempt
transfer agent. Interpretation: Since the
previous transfer agent received fewer
than 500 items-for transfer and fewer
than 500 items for processing during the
preceding six month period, the Issuer
qualifies as an exempt transfer agent
under-Rule l7Ad-4(b), provided it can
demonstrate through appropriate
records and documentation that the
prior transfer agent received, in fact,
fewer than 500 items for transfer during
December 1, through May 31.

(67) Question: In order not to exceed
the requirement in Rule 17Ad-4(b) that
the transfer agent receive fewer than 600

"Although such tacking Is permitted, it the
number of items received for transfer by the transfer
agent seeking to qualify as an exempt transfer agent
together with the number of items received by the
prior transfer agent excoeds 500 for the preceding
six consecutive month period, exempt status would
not be available.
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items for transfer and processing, may a
transfer agent combine several items of
the same issue received from several
presentors in order to qualify as an
exempt transfer agent?

Answer. No. If there is no ticket, an
"item" is defined by Rule l7Ad-(a) to
mean certificates of the same issue of
securities presented for transfer at the
same tie by one presentor. Thus,
certificates of the same issue presented
by several presentors must be treated as
separate items and must not be
combined when determining the
availability of the exemption under Rule
17Ad-4( o.b even though all certificates
relate to the same issue of securities.

[68) Question: For purposes of
determining whether a transfer agent
qualifies as an exempt transfer agent
must a transfer agent, which has
satellite offices located throughout the
country, aggregate the total number of
items received for transfer and for
processing by all of its offices, even if
one or more satellite offices perform
transfer agent or registrar activities only
for securities which are not qualifying
securities?

Answer Yes. A transfer agent must
aggregate the total number of items
received by all of its offices when
computing volume for purposes of Rule
17Ad-4(b). 49 Once a transfer agent
becomes registered with its appropriate
regulatory agency, the turnaround rules
apply to all of its transfer and
processing activities, including those
involving non-qualifying securities.
Accordingly, the term "item" includes
both qualifying and non-qualifying
securities.5° Thus, a registered transfer
agent must aggregate the total number of
items (including both qualifying
securities and non-qualifying securities)
received by it and its satellite offices for
purposes of determining whether it
qualifies as an "exempt transfer agent."

C. Loss of Exempt Transfer Agent
Status-Rule l7Ad-4(c): Within five
business days following the close of
each month, every exempt transfer agent
shall calculate the number of items
which it received during the preceding
six months. Whenever any exempt
transfer agent receives 500 or more
items for transfer or 500 or more items
for processing during any six
consecutive months, it shall, within ten
business days after the end of such
month, file with its appropriate
regulatory agency a notice to that effect.
Thereafter, beginning with the first-
month following the month in which
such notice is required to be filed, the
registered transfer agent shall no longer

"See Question (49 supra.
50See Question (1) supra.

be exempt under paragraph (b) of Rule
17Ad-4 from the requirements of Rules
lAd-2 (a), (b), (c), (d), and (h), 17Ad-3
and l7Ad-6(a) (2) through (7) and (11).
Any registered transfer agent which has
ceased to be an exempt transfer agent
shall not qualify again for exemption
until it has conducted Its transfer agent
operations pursuant to the foregoing
rules for six consecutive months
following the month in which it filed the
notice required by this paragraph.

(69) Question: Must a registered
transfer agent, which has filed the
appropriate notice certifying that It Is an
exempt transfer agent under Rule 17Ad-
4(b), file on a monthly basis additional
notices to retain its exempt status?

Answer. No, A transfer agent that has
filed a notice certifying its exempt status
under Rule 17Ad-4(b) should not file
any additional exemption notices, as
long as it continues to receive fewer
than 500 items for transfer and fewer
than 500 items for processing during any
consecutive six-month period.

However, Rule 17Ad-4(c) requires
every exempt transfer agent to test
continuously for the availability of the
exemption by determining, within the
first five business days of each month,
the number of items received for
transfer and the number of items
received for processing during the
immediately preceding Six months.
Whenever any exempt transfer agent
has received 500 or more items for
transfer or 500 or more items for
processing during any six consecutive
months, Rule 17Ad-4(c) requires it to file
a notice to that effect within ten
business days after the end of the sixth
month. Thereafter, beginning with the
first month following the month in which
such notice is required to be filed, the
transfer agent no longer is exempt.

Illustration: A transfer agent that has
submitted by July 15, 1980 [the tenth
business day in July) an exemption
notice based upon its operations from
January ist through June 30th, must
determine by August 7th (the fifth
business day in August) the number of
items received for transfer and the
number of items received for processing
for the period February ist through July
31st; and by September 8th (the fifth
business day in September), it must
make the same determination for the
period March Ist through August 31st;
and so on.

If the calculation performed by August
7th demonstrates that the transfer agent
received during the six-month period.
from February 1st through July 31st. 500
or more items for transfer or 500 or more
items for processing, the transfer agent
would be required to file the requisite
notice by August 14th (the tenth

business day after July 31st). Finally, its
exempt status would teminate as of the
close of business on August 31st.

(70) Question: What is the definition
of "item" for purposes of determining
under Rule 17Ad-4(c) the continuing
availability of the Rule l7Ad-4(b)
exemption to a transfer agent that does
not act as an outside registrar?

Answer A transfer agent that does
not act as an outside registrar does not
receive Items for 'processing." as that
term is defined in Rule 17Ad-1 (.
Accordingly, for purposes of
determining the continuing availability
of exempt transfer agent status under
Rules 17Ad-4 (b) and (c). such a transfer
agent need only compute whether fewer
than 500 items have been received for
transfer during the preceding six
consecutive months.

(71) Question: Does an exempt
transfer agent lose its exempt status by
Issuing a stock dividend of original issue
securities, if the additional certificates
issued increase the number of items to
more than 500 for a six consecutive
month period?

Answer No. Since stock dividends of
original issue securities are not items
received for transfer,"1 the issuance of
the new certificates is not included in
the calculation of items transferred and
processed for purposes of Rule 17Ad-
4(c).
IV. Rule 17Ad-.: Written Inquiries and
Requests.

A. Genera. .

(72) Question: If a co-transfer agent
receives a written inquiry or request
subject to Rule 17Ad-5 to which the
principal transfer agent is responsible
for responding, and the co-transfer agent
promptly forwards such communication
to the principal transfer agent, when is
the inquiry or request considered
"received'?

Answer. For purposes of determining
the required time period within which a
response must be made under the
various paragraphs of Rule 17Ad--5, a
written inquiry or request is "received,"
under Rule l7Ad-1(g), when it arrives at
the premises of the transfer agent
responsible for making the response =-
in this case, the principal transfer agenL

(73) Question: If a transfer agent,
which is not the issuer, receives a
written inquiry subject to Rule 17Ad-5
and refers the inquiry to one of its
special departments or to the issuer for

S'See Question (12) supra
nThe following questions and answers have

general application to some or all of the provisions
In Rule 17Ad-6& The various paragraphs in Rule
I7Ad-6 are set forth below preceding the
Interpretations thereunder.

uee aLso Questions 28 and 29 svpra.
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response, has the transfer agent met its
obligations underpule 17Ad-5?

Answer. No. A response has not been
made and the requirements of Rule
17Ad-5 have not been satisfied, when
the transfer agent sends, in accordance
with its internal procedures, the inquiry
out of the transfer department to
another department or to the issuer for
response. Rather, the transfer agent still
must make the required response within
the time periods specified in Rule
17Ad-5.

(74) Question: In counting the number
of business days in which a transfer
agent is required to respond to written
inquiries and requests under Rule 17Ad-
5, should the transfer agent treat
inquiries received at or before noon on a
business day as having been received at
noon on that day, and treatinquiries
received after noon on d'business day or
receive&on a non-business day as
having been:received at noon on the
next business day?

Answer- No. The noon-to-noon cut-off
applicable for computing turnaround
under Rule 17Ad-2 is not relevant to the
calculation of time periods underRule
17Ad-5. Rather, timely compliance is
measured in terms of business days, as
defined in Rule v7Ad-1(h).

(75) Question: If an inquiry relates to
activities 'of a prior transfer agent whose
duties have recently been assumed by
the successor transfer agent, and if the
successor transfer agent is unable to
respond because it does not have the
necessary records, how can it comply
.with Rule 17Ad-5?

Answer The successor transfer agent
complies with Rule 17Ad-5 when it
responds, within the required time
period, that it has recently been
appointed the transfer agent for the
issue and that additional time is
necessary to research and answer the
question. Once the transfer agent is able
to respond, it must do so as promptly as
possibl.54

However, registered transfer agents
are immediately subject to the
turnaround rules upon appointment and
should remind others of the obligationso
imposed on them by these rules.
Accordingly, appointment should not be
made effective until the transfer agent
has possession of all necessary
records.A5

B. Requests Regarding Status of Items
Presented for Transfer-?ule 17Ad-5(a):
When any person makes a written
inquiry to a registered transfer agent
concerning the status of an item
presented for transfer during the
preceding six months by such person or

"See also Question (76] infro
See Question (60) supra.

anyone acting onhis behalf, which
inquiry identifies the issue, the number
of shares (or principal amount of debt
securities or number of units if relating
to any other kind of security) presented,
the approximate date of presentment
and the name in which it is registered,
the registered transfer agent shall,
within five business days following
receipt of the inquiry, respond, stating
whether the item has been received; if
received, whether it has been
transferred; if received and not
transferred, the reason for the delay and
what additional matter, if any, is
necessary before transfer may be
effected; and, if received and -
transferred, the date and manner in
which the completed item was made
available, the addressee and address to
which it was made available and the
number of any new certificate which
was registered and the name in which it
was registered. If a new certificate is
dispatched or mailed to the presenter
within five business dayi following
receipt of an inquiry pertaining to that
certificate, no further response to the
inquiry shall be required pursuant to this
paragraph.

(76] Question When a registered
transfer agent does not know why
transfer of an item has been delayed,
may it respond by stating that it will
research the question and respond after
an answer can be determined?

Answer. No. Such a response does not
satisfy the requirements of Rule 17Ad-
5(a), which requires, in the case of an
item received but not transferred, a
statement of "the reason for the delay
and what additional matter, if any, is
necessary before transfer may be
effected * * ." However, if the transfer
agent, after a good faith ind diligent
effort to research the question, must
respond in order to meet the time
requiremenet-of five business days, no
violation of the rule will occur from the
occasional response that further
research is necessary- provided, the
transfer agent does, in fact, send within
a reasonable time follow-up
correspondence containing an
appropriate and complete response; and
further provided, this is not a recurring
practice of the transfer agent.

C. CertainBroker-Dealer Requests-
Rule 17Ad-5(b): When any broker-
dealer requests in writing that a
registered transfer agent acknowledge
the transfer instructions and the
possession of a security presented for
'ransfer by such broker-dealer or
revalidate a window ticket "awith

"The Commission understands that the phrase
"revalidate a window ticket" has a generally
accepted meaning in the industry. "A transfer agent

respect to such security and th request
identifies the issue, the number of
shares (or principal amount of debt
securities or number of units If relating
to any other kind of security), the
approximate date of presentment, the
certificate number and the name In
which it is registered, every registered
transfer agent shall within five business
days following receipt of the request, In
writing, confirm or deny possession of
the security, and, If the registered
transfer agent has possession, (1)
acknowledge the transfer instructions or
(2) revalidate the window ticket. If a
new certificate is dispatched or mailed
to the presentor within five business
days following receipt of a request
pertaining to that certificate, no further
response to the inquiry shall be required
pursuant to this paragraph.

(77) Question; Does Rule 17Ad-5(b)
apply to a bank which submits a written
inquiry requesting the transfer agent
either to acknowledge the transfer
instructions and the possession of a
security presented for transfer or to
revalidate a window ticket with respect
to that security?

Answer: No. Rule V7Ad--[b) Is limited
to written requests received specifically
from broker-dealers. However, Rule
17Ad-5(a) covers the type of inquiry in
question; it applies to "any person,"
including a bank.

(78) Question.Must a registered
transfer agent respond In writing within
five business days following receipt of a
broker-dealer's request to acknowledge
transfer instructions andpossession of a
security or to revalidate a window
ticket, regardless of the fee arrangement
between the transfer agbnt and the
broker-dealer for providing such
information?

Answer Yes. Rule 17Ad-5(b) does not
authorize a registered transfer agent
either to charge a fee or to condition Its
response upon receipt or assurance of
payment of a fee. 7 Thus, a registered
transfer agent must make a timely
written response whether or not It has
charged or received a fee.5

is requested to 'revaidate a window tcket' when
the presenter desires acknowledgment In some
fashion [e.g., by tlme-stamping again a copy of the
window ticket] that the Item in the transfer
agent's possession pursuant to the presentors
transfer instructions." Release No. 13030. n. 17. (SEC
Docket, at 863 n. 17).

"References to a fee appear In Rule l7Ad-5[c)
and (d) (17-CFR 240.17Ad-S(c) and (d)). Sea also
Release No. 13836. (SEC Docket, at 863).

"Registered transfer agents should be aware of a
broker-dealer's obligations under Rule 15c0-3[c)(3)
17 CFR 240.5c3-3(c)(3)), regarding a broker-dealer's
control of customer securities, and Rule 1a-.13(b)[3)
17 CFR 240.17a-13(b)(3)), regarding quarterly
security counts by broker-dealers. Rule irAd-s[b)
was written to complement those rules.
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D. Inquiries or Requests Which May
Not Meet Rule 17Ad-5(a) through (d)-
Rule 17Ad--5(e): When any person
makes a written inquiry or request
which would qualify under paragraph
{a), (b), (c) or (d) of Rule 17Ad-5 except
that it fails to provide all of the
information specified in those
paragraphs, or requests information
which refers to a time earlier than the
time periods specified in those
paragraphs, a registered transfer agent
shall confirm promptly receipt of the
inquiry or request and shall respond to it
as soon as possible.5 9

(79) Question: Does Rule 17Ad-5(e)
apply to a written inquiry or request that
would otherwise satisfy the
requirements of a particular paragraph
of Rule 17Ad-5, but concerns an issue
for which the entity no longer acts as
transfer agent?

Answer. Yes. In these cases, Rule
17Ad-5(e) requires that the registered
transfer agent promptly confirm receipt
of the inquiry or request and respond as
soon as possible that it no longer acts as
transfer agent for the issue.

V. Rule 17Ad-6: Recordkeeping.
A. Certain Records Required to

Monitor Compliance-Rule 17Ad-6(a):
(Every registered transfer agent is
required by Rule 17Ad-6(a) to "make
and keep current" the records
enumerated in subparagraphs (1)-{11)).

(80) Question: What types of
recordkeeping system and forms are
required under Rule 17Ad-6?

Answer. No specific type of system
and no particular forms are required, 60
as long as all the information required
under Rule 17Ad-6 is captured. Thus,
each registered transfer agent may
adopt a recordkeeping and record
retention system suitable to its own
operations, provided that the records
contain the requisite information.

(81) Question: May a registered
transfer agent that acts in its own name
as a transfer agent on behalf of issuers
and that also performs contractual
services for other transfer agents
maintain separate records of its
performance for each contractual

-arrangement?
Answer. No. The records and

performance statistics of a registered
transfer agent, whether acting in its own
name or under contract (e.g., a "private
label service"), must be aggregated for
all purposes under the turnaround rules.

(82) Question: Does Rule 17Ad-6
require a registered transfer agent to file

5'Rule 17Ad-5(e) was adopted by the
Commission in Securities Exchange Act Release No.
14219 (December 1. 1977) (42 FR 62129].

6PSee Release No. 13636. (SEC Docket, at 863).

any notice with its appropriate
regulatory authority that it is fulfilling its
obligations under the turnaround rules?

Answer No. Rule 17Ad--6 does not
require a registered transfer agent to file
any notice stating, or any records
showing, that it is complying with the
turnaround rules.

1. Records Showing Date of Receipt
and Availability of Items-Rule 17Ad-
6(a)(1): Every registered transfer agent
shall make and keep current a receipt,
ticket, schedule, log or other record
showing the business day each routine
item and each non-routine item is (i)
received from the presentor and, if
applicable, from the outside registrar
and (ii) made available to the presentor
and, if applicable, to the outside
registrar.

(83) Question: What type of receipt or
ticket is required?

Answer. No particular form of receipt
or ticket is required, provided the ticket
identifies the item involved and the
relevant business day (i.e., the year,
month, and day, as determined under
Rule 17Ad-l(h)) the item was received
and made available. A transfer agent
that uses a batch method for handling
transfer items would use an "other
record" by recording the required
information for each batch of items."

(84) Question: Does Rule 17Ad-6(a)[1)
require that a registered transfer agent
be able to identify the specific dates on
which a particular item is received and
made available?

Answer. Yes. A transfer agent's
records must show the business day
each item is received from and made
available to the presentor and the
outside registrar, if applicable, and the
entries on such records must be
traceable to the specific item.

(85) Question: How many dates must
be recorded on a Rule 17Ad-6[a)[1)
record when an outside registrar is
involved?

Answer Four, in the usual case.' 2 The
record must state the business day each
item was (i) received from the presentor,
(ii) made available to the outside
registrar, (iii] received from the outside
registrar and (iv) made available to the
presentor.

(86) Question: How should a transfer
agent indicate on its Rule 17Ad-6(a)(1}
records receipt of items tendered in
connection with a record date?

Answer In order to record accurately
receipt of an item under Rule 17Ad-
6(a)(1][i) while still complying with
record date requirements, the ticket,
receipt or other record should include

"Release No. 13838. (SEC Docket, at 83).
"But see Question (53) suprm.

the calendar date and time the item was
actually received.

(87) Question: May the records
required by Rule 17Ad-6(a](1) be
maintained in a fragmentary manner-
for example, partially in a log and
partially on tickets?

Answer No. Either all the information
for a particular item should be compiled
in one record or all the pieces of paper
capturing the required information
should be attached together. Thus, even
though Rule 17Ad-6 neither requires a
particular recordkeeping system nor
prescribes a particular form of records, a
registered transfer agent must establish
a recordkeeping system and develop
forms of records that integrate and
centrally locate all the information
required by Rule 17Ad-6.

2. Afonthly Records Relating to
TransferAgent Turnaround-Rule
17Ad-6(o)(2): Every registered transfer
agent must make and keep current a log,
tally, journal, schedule or other record
showing for each month:

(i) The number of routine items
received:

(ii) The number of routine items
received during the month that were
turned around within three business
days of receipt:

(iii) The number of routine items
received during the month that were not
turned around within three business
days of receipt;

(iv) The number of non-routine items
received during the month;

(v) The number of non-routine items
received during the month that were
turned around:

(vi) The number of routine items that,
as of the close of business on the last
business day of each month, have been
in such registered transfer agent's
possession for more than four business
days, aged in increments of one
business day (beginning on the fifth
business day); and

(vii) The number of non-routine items
in such registered transfer agent's
possession of the close of business on
the last business day of each month.

(88) Question: Are the records
required by Rule 17Ad-6 (a](2][vi] and
(a)(2)(vii) cumulative in nature?

Answer Yes. These records contain
cumulative information. Thus, any item
recorded on the previous month's log
that is still in the transfer agent's
possession as of the last business day of
the current month must be shown on the
current month's log.63

"See Release No. 13 3, n. 18. (SEC Docket. at
864 n. 18). Footnote IS in Release No.13636 contains
two typographical errors; the referenced paragraphs
should be (a(2)(vi) and (a](2](vhf]. See also Question
(s) supra
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(89) Question: Does Rule 17Ad-
6(a)(2)(vii) require aging of non-routine
items in a transfer agent's possession?

Answer: No. Rule 17Ad--6(a)(2)(vii)
requires only that the number and not
the age of such items be recorded."

3. Records of Outside Registrar-Rule
'l7Ad-6(a)(3): Every registered transfer
agent shall make and keep current, with
respect to items for which it acts as an
outside registrar:

(i) A receipt, ticket, schedule, log or
other record showing the date and time:

(A) Each item is (1) received from the
presenting transfer agent and (2) made
available to the presenting transfer
agent;

(B) Each written or oral notice of
refusal'to perforni the registrar function
is made available to the presenting
transfer agent (and the substance of the
notice); and "

(ii) A log, tally, journal, schedule or
other record showing for each month:

(A) The number of items received;
(B) The number of items processed

within the time required by Rule 17Ad-
2(b); and

(C) The number of items not
processed within the time required by
Rule 17Ad-2(b).

(90) Question: Must items processed
within one-half day of receipt be
recorded on the records required to be
maintained by Rule 17Ad-6(a)(3)(ii)(B)?

Answer: Yes. The record required by
Rule 17Ad-6(a)(3)(ii)(B) includes the
number of items processed within the
time periods specified in Rule 17Ad-
2(b), including items processed in a
shorter period of time. That is, Rule
17Ad-2(b) prescribes a maximum period

iwithin which items must be processed.
(91) Question: Where are items

processed more quickly than required by
Rule 17Ad-2(b) recorded?

Answer: In addition to -the record
required by Rule 17Ad-6(a)(3)(ii(B),
such items-are recorded on the records
required to be maintained by Rule
17Ad-6(a(4) regarding calculations of
processing performance under Rule
17Ad-2(b).

4. Calculations of Performance-Rule
17Ad-6(a)(4): Every registered transfer
agent shall make and keep current a
record of calculations demonstrating the
registered transfer agent's monitoring of
its performance under Rule 17Ad-2 (a)
and (b).

(92) Question: Is there any particular
form which must be used to record
calculations of turnaround or processing
performance?

Answer: No. No specific form of
record is required, provided the
calculations monitoring perfofmance are

"See Release No. 13536. (SEC Docket, at 864).

actually shown.a For example, a record
indicating the total number of routine
items received in a month and turned
around within three business days of.
receipt divided by the total number of
routine items received in that month is
sufficient."

5. Written Inquiries-Rule 17Ad-
6(a)(6): Every registered transfer agent
shall make and keep current any written
inquiry or request, including those not
subject to the requirements of Rule
17Ad-5. concerning an item, showing the
date received; a copy of any written
respbnse to an inquiry or request,
showing the date dispatched or mailed
to the presentr, if no response to an
inquiry or request was made, the date
the certificate involved was made
available to the presentor, or, in the case
of an inquiry or request under Rule
17Ad-5(a) responded to by telephone, a
telephone log or memorandum showing
the date and substance of any telephone
response to the inquiry.

(93) Question: Under Rule 17Ad-
6(a)(6), is a transfer agent required to
keep only ihose inquiries subject to Rule
17Ad-5?

Answer: No. Rule 17Ad-6(a)(6)
specifically requires that a transfer
agent keep all written inquiries or
requests received concerning an item,
regardless of whether the inquiry falls
within the parameters of Rule 17Ad-5.

(94) Question: Does Rule 17Ad-6(a)(6)
require a named transfer agent that
utilizes i service bureau, which is a
registered transfer agent, to keep a copy
of all written inquiries or requests?

Answer: Yes. The named transfer
agent must keep a copy of all written
inquiries and requests received,
including those not subject to the
requirements of Rule 17Ad-5, even
though it forwards such requests and
inquiries to a service bureau for
response.

6. Records Concerning the
Appointment of a TransferAgent-Rule
17Ad-6(a)(8): Every registered transfer
agent shall make and keep current any
document, resolution, contract, -
appointment or other writing, and any
supporting document, concerning the
appointment and the termination of such
appointment of such registered transfer
agent to act in any capacity for any
issue on behalf of the issuer, on behalf
of itself as the issuer or on behalf of any
pirson who was engaged by the issuer
to act on behalf of the issuer.

(95) Question: Must an issuer that
only maintains the official
securityholder records and, accordingly,

"See Release No. 1336 (SEC Docket, at 863) and
Question (80) supra.

"See Release No. 13536 (SEC Docket. at 864).

is a registered transfer agent make and
keep current the records required by
Rule 17Ad-6(a)(8)?

Answer: Yes. Rule 17Ad-O(a)()
specifically applies to a registered
transfer agent acting "on behalf of Itself
as the issuer." An issuer that maintains
the official securityholder records Is
acting on its own behalf. Therefore, It
must make and keep current the records
required by Rule 17Ad-6(a)(8).

7. Records of Restrictions on
Transfer-Rule 17Ad-6(a)(9): Every
registered transfer shall make and keep
current any record of an active (i.e.,
unreleased) stop order, notice of adverse
claim or any other restriction on
transfer.

(96) Question: May a registered
transfer agent remove, on instruction
from the issuer, stops or other
restrictions on transfer of a security
merely because the security has a de
minimus market value?

Answer: No. The market value of a
security subject to a stop is not a
decisive factor in determining whether
to permit removal thereof. A stop or
other restriction on transfer remains
active until a transfer agent receives
instructions from an authorized person
to release it.61

8./ournals-Rule 17Ad-6(a)(10):
Every registered transfer agent shall
make and keep current a copy of any
transfer journal and registrar journal
prepared by such registered transfer
agent.

(97) Question: Is a registered transfer
agent required, under Rule 17Ad-
6[a)(10), to prepare a transfer or
registrar journal?

Answer: No. Rule l7Ad-6(a)(10) does
not require that a registered transfer
agent prepare any transfer or registrar
journal. However, if a registered transfer
agent, in fact, maintains such a journal,
Rule 17Ad-6(a) requires that It be kept
'current.

9. Special Event Documentation-
Rule 17Ad-6(a)(11): Every registered
transfer agent shall make and keep
current any document upon which the
transfer agent bases its determination
that an item received for transfer was
received in connection with a
reorganization, tender offer, exchange,
redemption, liquidation, conversion or
the sale of securities registered pursuant
to the Securities Act of 1933 and,
accordingly, was not routine under Rule
l7Ad-I(i)(5) or (8).

"An unauthorized removal of a restrictive legend
could lead to a violation of the Securities Act of
1933 and could expose the transfer agent to further
liability. Also, an unauthorized removal of a stop
transfer instruction could be Inconsistent with the
Commission's Lost and Stolen Securities Program,
See Rule 17f-1 (17 CFR 240.17f-1).

I
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(98) Question: Does Rule 17Ad-
6(a)[11] require that the documents,
upon which the determination is made
that an item received for transfer is non-
routine under Rule 17Ad-1(i)(5) or (8), be
traceable to the particular certificates
involved?

Answer: Yes. The documents required
by Rule 17Ad-6(a)(11) must be traceable
to the particular item received for
transfer. Although the transfer agent
need not explain on the certificate why
the item has been determined to be non-
routine, two suggested methods for
complying with Rule 17Ad-6(a)(11) are:
(1) Attaching the ticket and any
appropriate documentation (e.g.,
shareholder transmittal form] to the
item; or (2) referring directly on the
ticket to the document which served as
the basis for a determination that the
item was non-routine.

Illustration: Facts: An issuer engages
in a registered exchange offer.
Shareholders tender their certificates
together with a letter of transmittal to
the issuer's exchange agent, a registered
transfer agent. Based on the letter of
transmittal, the transfer agent
determines that the item is non-routine
under Rule 17Ad-l(i) (5). Interpretation:
To ensure proper accountability under
Rule 17Ad-6(a)(11), the transfer agent
should leave the letter of transmittal
attached to the certificates tendered and
subsequently cancelled.

B. Records Regarding Control Logs for
Each Issue-Rule l7Ad-6(b): Every
registered transfer agent which, under
the terms of its agency, maintains
security-holder records for an issue or
which acts as a registrar for an issue
shall, with respect to such issue, obtain
from the issuer or its transfer agent and
retain documentation setting forth (1)
the total number of shares or principal
amount of debt securities or total
number of units if relating to any other
kind of security authorized and (2) the
total issued and outstanding pursuant to
issuer authorization.

(99) Question: Where the issuer as a
registered transfer agent maintains
securityholder records only, and the
service bureau, which also is a
registered transfer agent, cancels and
issues certificates as well as performs
the registrar function, must the issuer-
transfer agent retain the documentation
required by Rule 17Ad-6(b) and (c)?

Answer:. Yes. However, for purposes
of the turnaround rules, the issuer need
not keep documents (e.g., certificate of
incorporation or amendments thereto)
concerning the matters covered by Rule
17Ad--6(b}.a Instead, the issuer must
retain a record setting forth the total

'oee Release No. 13638. (SEC Docket, at 864-65).

number of securities authorized, issued
and outstanding, as well as copies of
each cancelled registered security
referred to in Rule 17Ad--6(c) with
accompanying documentation (except
legal papers returned to the presentor).

C. Cancelled Registered Certificates
and Accompanying Documentation-
Rule 17Ad-6[c: Every registered
transfer agent which, under the terms of
its agency, maintains securityholder
records for an issue shall, with respect
to such issue, retain (1) each cancelled
registered bond, debenture, share,
warrant or right, other registered
evidence of indebtedness, or other
certificate of ownership and (2) all
accompanying documentation, except
legal papers returned to the presentor.

(100) Question: Does Rule 17Ad-8(c)
apply only to registered bonds,
debentures, shares, warrants, rights,
other evidences of indebtedness and
other certificates of ownership, which
have been cancelled?
Answer.Yes. Rule 17Ad-6(c)

specifically applies to "registered"
securities; the word "registered" does
not modify the word "bond" only.

VI. Rule 17Ad-7: Record Retention.
A. Retention Periods for Records

Regarding TransferAgent's
Appointment Stops, Journals, and
ControlLogs-Rule l7Ad-7(c): The
records required by Rule v7Ad--6a[8),
(9) and (10) and 17Ad-(b) shall be
maintained in an easily accessible place
during the continuance of the transfer
agency and shall be maintained for one
year after termination of the transfer
agency.

(101) Question: Does the language
"continuance of the transfer agency and

* * one year after termination of the
transfer agency" refer to the transfer
agent's period of appointment for a
particular issue of securities?

Answer. Yes. This language refers to
the period of time during which a
transfer agent is appointed to perform
transfer agent activities for a particular
issue. The rule does not refer to the
period of time during which a transfer
agent is registered with its appropriate
regulatory agency.

B. Retention Periods for Cancelled
Certificates and Accompanying
Documentation-Rule 17Ad-7(d): The
records required by Rule 17Ad-6(c) shall
be maintained for a period of not less
than six years, the first six months in an
easily accessible place.

(102) Question: May a registered
transfer agent destroy cancelled share
certificates after they have been
retained for a period of six years?

Answer: Rule 17Ad-7(d) establishes a
minimum retention period of six years

under the federal securities laws. Rule
17Ad-7(d) does not grant a registered
transfer agent the right to destroy
cancelled certificates after they have
been retained for six years. Varying
circumstances, other federal and state
statutory provisions, as well as the by-
laws of the issuing corporation, may
require retention of cancelled
certificates beyond six years.

C. Microfilning of Records-Rule
17Ad-7f): The records required to be
maintained pursuant to Rule 17Ad-6
may be produced or reproduced on
microfilm and be preserved in that form
for the time required by Rule lTAd-7. If
such microfilm substitution for hard
copy Is made by a registered transfer
agent, it shall:

(1) At all times have available for
examination by the Commission and the
appropriate regulatory agency for such
transfer agent, facilities for immediate,
easily readable projection of the
microfilm and for producing easily
readable facsimile enlargements;

(2) Arrange the records and index and
file the films in such a manner as to
permit the immediate location of any
particular record:

(3) Be ready at all times to provide,
and immediately provide, any facsimile
enlargement which the Commission and
the appropriate regulatory agency by
their examiners or other representatives
may request; and

(4) For the period for which the
microfilmed records are required to be
maintained, store separately from the
original microfilm records a copy of the
microfilm records.

(103) Question: Has a registered
transfer agent complied with Rules
17Ad-6(c) and 17Ad-7(d) when it
releases cancelled certificates if it
maintains microfilm substitution for
hard copies of the cancelled certificates
in compliance with Rule 17Ad-7Wf)?

Answer: Yes. Rule 17Ad-6(c) requires
that the transfer agent retain cancelled
certificates for which it maintains
securityholder records under its agency
agreement, and Rule 17Ad-7(d) requires
that such certificates be maintained for
a period of at least six years, the first six
months in an easily accessible place.
However, Rule 17Ad-7(f) provides that
records, which must be maintained
pursuant to Rule 17Ad-6 (e.g., cancelled
certificates), may be microfilmed and
preserved in that form for the
appropriate lperiod under Rule 17Ad-7,
provided all four conditions of rule
17Ad-7(fO (1)-4) are met. Thus,
microfilm substitution for hard copy of
the cancelled certificates, if all
conditions of Rule 17Ad-7(of are met,
satisfies the recordkeeping requirement
of Rule 17Ad-6(c) and, if preserved in
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that form for at least six years, satisfies
Rule 17Ad-7(d).

(104) Question: Does Rule 17Ad-7(f)(4)
require that a transfer agent keep the
copy of microfilm records on premises
that are physically separated from the
location of the original microfilm
records?

Answer: No. The rationale for
requiring separate storage for the two
sets of microfilm records is to minimize
the possibility that a localized fire or
other occurrence might destroy both sets
of microfilm records. Consequently,
compliance with Rule 17Ad-7f0(4)
depends upon the design and safeguards
of the particular premises involved. If a
separate building is available, the
original and the copy of microfilm
records should be stored in separate
buildings. If there is only one building,
such records should be stored on
separate floors or in separate parts of
the building.

D. Records Maintained by a Third
Party on Behalf of a Transfer Agent-.
Rule 17Ad-7(g): If the records required
to be maintained and preserved by a
registered transfer agent pursuant to the
requirements of Rules 17Ad-6 and
17Ad-7 are maintained and preserved
on behalf of the registered transfer agent
by an outside service bureau, other
recordkeeping service or the issuer, the
registered transfer, agent shall obtain,
from such outside service bureau, other
recordkeeping service or the issuer, an
agreement, in writing, to the effect that:

(1) Such records are subject at any'
time, or from time to time, to reasonable
periodic, special or other examinations
by representatives of the Commission
and the appropriate regulatory agency
for such registered transfer agent, if it is
not the Commission; and

(2) The outside service bureau,
recordkeeping service or issuer will
furnish to the Commission aid the
appropriate regulatory agency, upon
demand, at either the principal office or
at any regional office, complete, correct
and current hard copies of any and all
such records.

(105) Question: When certain records
are maintained and preserved on behalf
of the registered-transfer agent by an
outside service bureau, other
recordkeeping service or the issuer, does
the production and furnishing by such
entity of an easily readable facsimile
enlargement in paper copy form, which
is reproduced from microfilm as
permitted by Rule 17Ad-7(f), violate the
"hard copy" requirement of Rule 17Ad-

Answer: No. Rule 17Ad-7(f) provides
that records required to be maintained
under Rule 17Ad--6 by a transfer agent
may be-reproduced on microfilm and

preserved in that form for the time
period required by Rule 17Ad-7,
provided that, among other things, easily
readable facsimile enlargements are
producible therefrom.

Pursuant to Rule 17Ad-7(g)(2), the
registered transfer agent must obtain a
written agreement from such entity that
it will furnish, upon demand, "complete,
correct and current hard copies of any
and all such records," The purpose of
Rulel7Ad-7(g) is to extend the record
retention requirements of registered
transfer agents to entities maintaining
and preserving records on behalf of the
registered transfer agdnt. The words
"hard copy" in Rule 17Ad-7(g(2) neither
expand upori that responsibility nor
increase the requirements of Rule 17Ad-
7(f). Thus, an easily readable facsimile
enlargement of records in paper copy
form, which is reproduced from
microfilm in accordance with Rule
17Ad-7(f) by an outside service bureau,
other recordkeeping service or the
issuer, satisfies Rule 17Ad-(g)(2).

Illustration: Facts: Pursuant to an
agreement with the issuer, the registered
transfer agent forwards, six months or
more after caficellation, cancelled share
certificates to the issuer. Upon receipt of
the cancelled certificates, the issuer
microfilms and then destroys the
certificates. The issuer retains the
microfilm copy for a period of not less
than six years, as required underRules
17Ad-6(c) and 17Ad-7(d). If the
Commission or the transfer agent's
appropriate regulatory agency requests
a hard copy of a destroyed cancelled
certificate, the issuer has agreed in
writing to reproduce a paper copy
thereof from the microfilm.
Interpretation: This paper copy will
satisfy the "hard copy" requirement of
Rule 17Ad-7(g) (2).

E. Transfer Agents that Cease to
Perform Transfer Agent Functions-
Rule 17Ad-7(h): When a registered
transfer agent ceases to-perform transfer
agent functions for an issue, the
responsibility of such transfer agent
under Rule 17Ad-7 to retain the records
required to be made and kept current
under Rule 17Ad-6(a) (1), (6), (9), (10)
and (11), (b) and (c) shall end upon the
delivery of such records to the successor
transfer agent.

(106) Question: What are the record
retention requirements for a registered
transfer agent that is in the process of
terminating all of its stock transfer
activities but has not yet withdrawn.
from registration as a transfer agent
with its appropriate regulatory agency?

Answer: Rules 17Ad-6 and 17Ad-7 set
forth, respectively, the recordkeeping
and record retention requirements for
registered transfer agents. In addition,

Rule 17b-1(g) rescribes record
retention requirements in connection °

with the Commission's Lost and Stolen
Securities Program. A registered transfer
agent that is ceasing to perform transfer
agent functions for either a particular
issue or entirely may fulfill its
obligations by delivering, pursuant to
Rule 17Ad-7(g) or 17Ad-7(h), the
records required to be maintained by the
above rules to the issuer for which It
was a transfer agent, to an outside
service bureau, or to a successor
transfer agent. If a transfer agent
determines to fulfill its obligations by
delivering such records to the issuer or
an outside service bureau, it must obtain
a written agreement from the issuer or
the outside service bureau stating that
the records will be retained for the
required time periods and will be made
available to the Commission and the
appropriate regulatory agency for
examination in accordance with Rule
17Ad-7(g). If the records are delivered t6
a successor transfer agent, however, no
such written agreement is required by
Rule 17Ad-7(h).

(107) Question: What obligations are
imposed by the federal securities laws
on transfer agents to retain transfer
agent records after a transfer agent's
withdrawal from registration with the
Commission has become effective?

Answer: Rule 17Ac3-1 9 and related
Form TA-W 70presribe the procedure to
be followed by transfer agents
withdrawing from registration as
transfer agenti with the Commission.
Pursuant to the terms of withdrawal
stated therein, the withdrawing transfer
agent undertakes to preserve those
records which it would otherwise be
required to make and keep pursuant to
Rules 17Ad-6 and 17f-2 for the
remainder of the time periods specified
in Rule 17Ad-7.

Illustration: Facts: A transfer agent,
whose withdrawal from registration
with the Commission has become
effective, is storing cancelled
certificates, transmittal letters and
transfer journals. How long must the
transfer agent continue to store these
records? Interpretation: Pursuant to Rule
17Ad-7(d), cancelled certificates and
transmittal letters are required to be
retained for six years. Accordingly, the
transfer agent must retain these records
for the remainder of the six year period.
Pursuant to Rule 17Ad-7(c), transfer
journals must be retained during the
continuance of the transfer agency and
for one year after termination thereof,
Accordingly, the transfer agent must
retain its transfer journals for one year

"See 17 CFR 240.17Ac3-1.
70see 17 CFR 249b.i01.
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from the date of termination of its
transfer agency with respect to that
issue of securities.

(108) Question: After a transfer
agent's withdrawal from registration
with the Commission becomes effective,
what records may be delivered to the
issuer or the successor transfer agent?

Answer. Any records enumerated in
Rules l7Ad-6 and 17Ad-7 may be
delivered to the issuer pursuant to Rule
17Ad-7(g) or to the successor transfer
agent pursuant to Rule 17Ad-7(h).

If the transfer agent chooses to deliver
these records to the issuer, it should
obtain a written agreement, in
accordance with the transfer agent's
undertaking in Form TA-W, that the
issuer will retain the records for the
applicable time periods and make them
available to the Commission.

Accordingly, 17 CFR Part 241 is
amended by adding thereto this
interpretative release, Regulation of
Transfer Agents.

By the Commission.
George A. Fitzsimnmons,
Secretary.
September 2,1980.
[FR Doc. 80-2812 Filed 9-1-80: 8:45 am]

BILUNG CODE 8010-01-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 282

[Docket No. RM79-48; Order No.-96]

Section 206(d) Exemption for Small
Industrial Boiler Fuel Facilities From
the Incremental Pricing Provisions of
the Natural Gas Policy Act of 1978;
Correction

September 3,1980.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Correction notice to final rule.

SUMMARY: This notice contains a
correction to the final regulations
promulgated in Order No. 96, issued July
29,1980 (45 FR 52359, August 7,1980)
which exempts certain small industrial
boiler fuel facilities from incremental
pricing.
EFFECTIVE DATE September 5,1980, or
such later date as represents the first
day following 30 days of continuous
session of the Congress, if not
dis-approved by either House.
FOR FURTHER INFORMATION CONTACT.
Alice Fernandez, Office of Pipeline and

Producer Regulation, Federal Energy
Regulatory Commission, 825 North

Capital Street NE, Washington, D.C.
20426, (202) 357-909, or

Carol M. Lane, Office of the General
Counsel, Federal Energy Regulatory,
Commission, 825 North Capitol Street
NE, Washington, D.C. 20425, (202)
357-8114.

Kenneth F. Plumb,
Secretary.

On mimeo page 18, 45 CFR 52363. in
the first column, change § 282.203(a)(2)
from: "(2) all gas used for an agricultural
use-"
to: "(2) all gas consumed in an
agricultural use unless by rule or order
the Commission determines that there is
an alternative fuel; or feedstock for the
agricultural use that is economically
practicable and reasonably available;"
[FR Doc. 80-=7,74 Filed 9-1-0M &451
BILUNG CODE 64504.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Part 200

[Docket No. R-80-633]

Revision to Thermal Requirements for
HUD Minimum Property Standards
(MPS) for One- and Two-Family
Dwellings

AGENCY: Department of Housing and
Urban Development (HUD).
ACTION: Final rule.

SUMMARY: This rule incorporates
modified interim regulations for thermal
requirements into the HUD MPS for
One- and Two-Family Dwellings. 4900.1.
This rule modifies the thermal
requirements published in 44 FR 22444.
April 16, 1979, effective as an Interim
Rule May 16,1979. These modifications
are in response to a legislative mandate
contained in House of Representatives
Report No. 96-706, December 13,1979,
accompanying H.R. 3875, enacted as
Section 322 of the Housing and
Community Development Amendments
of 1979, Public Law 96-153, December
21,1979, and other comments made on
the Interim Rule.
EFFECTIVE DATE: October 1,1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Mervin Dizenfeld, Office of
Architecture and Engineering Standards,
Room 6170, Department of Housing and
Urban Development, Washington, D.C.
20410, (202) 755-6590. (This is not a toll-
free number.

SUPPLEMENTARY INFORMATION: HUD
Minimum Property Standards are
published in Handbooks, MPS for One-
and Two-Family Dwellings 4900.1, MPS
for Multifamily Housing 4910.1, and MPS
for Care-Type Housing 4920.1. The MPS
are the standards for all new
construction in HUD associated
programs. The MPS are incorporated by
reference into 24 CFR 200.919.

All substantive changes in the NPS
are required by 24 CFR 200.933 to be
published in the Federal Register using
the same procedure as for the
publication of regulations. The MPS for
which these changes are proposed are
available for examination in all HUD
Field Offices and in Room 6170 of the
Headquarters at the above address
during business hours.

On April 16.1979 (44 FR 22444) HUD
published Increases in Thermal
Requirements for HUD Minimum
Property Standards. Interested persons
were given until June 15,1979 to
comment on the amendment. House of
Representatives Report No. 96-706 of
December 13,1979 accompanying H.R
3875 contained a disapproval of the
thermal standards as applied to
masonry and included the following:

The objective of the provision is not to
exempt the masonry components of
construction from increased thermal energy
requirements. Rather, the conferees expect
the Secretary of HUD, after consulting with
the Farmers Home Administration and the
Department of Energy, and after carefully
reviewing data that has become available
since the interim rule was published, and
other data developed pursuant to the recent
National Bureau of Standards cost-benefit
analysis, to move immediately to issue final
thermal standards for the masonry
components of construction no later than one
month after enactment of this Act. During the
interim period and prior to the issuance of the
revised standards, masonry components shall
comply with those thermal requirements
existing prior to April 1. 1979. except that
any local acceptable standard exemptions
granted by HUD as of June 8,1979. may
remain in effect until the revised standards
become final.

The conferees believe that the three
agencies involved in developing conservation
standards for new and rehabilitated
residential construction-the Department of
Housing and Urban Development, the
Farmers Home Administration and the
Department of Energy-should develop
standards for various programs that are
consistent. In order for the Federal
Government to develop a rational and
consistent approach to energy conservation.
these three agencies should work closely
together and reach a consensus on the
assumptions and data used in various
residential conservation standards.

Forty-one comments were received
from other sources. These comments
dealt with the requirement for an

Federal Register / Vol. 45,



59858 Federal Register / Vol. 45, No. 178 I Thursday, September 11, 1980 I Rules and Regulations
external source of combustion air for
furnaces, boilers, domestic water
heaters and site-built masonry
fireplaces. A second subject of
commentary was the development of
exceptions to requirements for electric
resistance heating insulation levels for
heat pumps in areas above 5000 heating
degree days. Research and coordination
of information in all of these areas has
resulted in standards which (1) provide
alternates to insulation standards for
areas of 3000 heating degree days and
less, based on recently available
technical data, which is acceptable to
the Farmers Home Administration
(FmHA); (2) clarify the'external air
supply required for fireplaces in terms of
combustion needs; (3] inodify the
requirement for external source of
combustion air for furnaces and water
heaters; (4) establish acceptable heat
pump systems resulting from recent
technology which relieve the
requirement in areas over 5000 heating
degree days for complying with
insulation levels for electric resistance
heating.

Discussion of Major Comments:

Masonry Construction
The legislative mandate in House of'

Representatives Report No. 96-706
quoted above was the basis for
considerable reanalysis. HUD has
consulted with both FmHA and the
Depaitment of Energy (DOE). Results
from these discussions, particularly the
development of unified energy
conservation standards, are based upon
analysis of data that was not in final
form at the time the interim rule was
prepared.

Prior to the above report, on
November 15, 1979 HUD met with
representatives of the National Concrete
Masonry Association, the Brick Institute
of America, the Portland Cement
Association, DOE, FmHA, the Veterans
Administration and the National Bureau
of Standards (NBS). Test data on the
thermal performance of six masonry and
wood frame walls was presented and
discussed. The results of the tests were
represented as an initial effort to
experimentally evaluate thermal
response of building envelopes under
dynamic as well as steady-state
conditions. Additional tests of different
wall configurations and different
temperature cycles were recommended.
The data submitted was insufficient to
support a change to the HUD standards.
Also submitted were tables for ten cities
with reduced masonry wall R-values
purported to be equivalent to the values
in the HUD standards. However, these
tables were derived from a study of low-

rise apartment buildings, not one- and
two-family dwellings, to which the HUD
standards apply. The HUD standards
were not developed on a steady-state
basis, but were based upon the National
Bureau of Standards Load
Determination (NBSLD) program, using
weather tapes and projected data for
cities with various climatic conditions.
Research, partially funded by HUD and
DOE, is now in progress at NBS to refine
basic values of various types of walls
for use in such computer programs. The
presentation of component description
by U values in Table 6-7.1 of the HUD
standards is consistent with the
American Society of Heating,'
Refrigerating and Air Conditioning
Engineers (ASHRAE) Handbook of
Fundamentals and with the National
Concrete Masonry Association
publication "NCMA-TEK 12, Estimating
U-Factors for Concrete Masonry
Construction."
HUD reviewed National Bureau of

Standards Interagency Report (NBSIR)
79-1789, an Economic Analysis of
Insulation in Selected Masonry and
Wood-Frame Walls, prepared for HUD
by NBS. The report included projected
comparative annual heating and cooling
requirements for wood-frame and
masonry walls, normalized to the same
U value, for eight cities in various
climatic areas. Masonry walls
performed only slightly better then
wood-frame walls in the comparison. In
areas where heating rather than cooling
is the dominant form of energy
consumption, the masonry performance
ranged from 0.5 percent to 1.3 percent
better than the wood-frame walls. In
areas where cooling is the critical load,
the masonry wall energy consumption
ranged from 0.7 percent to 4.9 percent
less than the wood-frame wall. The
maximum difference of 4.9 percent.
translates to 860,000 Btu, or
approximately 250 kWh per year. When
the NBS draft report on the performance
of additional masonry walls is issued in
final form, the performance graphs
comparing masonry and wood frame
walls from this report and from NBSIR
79-1789 will be.incorporated into the
HUD Manual of Acceptable Practices.
This will assist users of the MPS in
determining alternate approaches to
conformance to the standards. The
following statement is included in
NBSIR 79-1789: "Although the energy
savings due to an equivalent decrease in
U-value for masonry walls are nearly.
the same as those for wood-frame walls,
the maximum economic level of
insulation is significantly lower for the
masonry walls. This is due to the fact
that the insulation of masonry walls is

significantly more expensive than
insulation in-wood-frame walls, theroby
reducing the cost-effectiveness of the
insulation."

Technical support documents for the
DOE Energy Performance Standards for
New Buildings (BEPS) were also
reviewed for applicability. The
Econohic Analysis for these standards,
Appendix 1. 3, Exterior Masonry Houses
and the Residential Energy Budgets,
discusses the problems that masonry
houses present in terms of meeting the
energy budget "optima" as follows:
"Two questions are addressed:

1. How can masonry houses conform
to the "optimum" energy budgets?

2. What are the energy budgets that
minimize life-cycle cost for masonry
houses?

The analysis is performed by using
the DOE-2 computer program to model a
prototype masonry house in several
climates. The prototype resembles the
Lawrence Berkley Laboratory (LBL)
single-story house, except that the walls
are made of concrete block. DOE used
the same specifications for the concrete
block as Petersen (1979) (NBSIR 79-
1789). DOE assumed that partition walls
are also made of masonry and that a
slab-on-grade floor is used. The results
can be summarized by the answers to
the two questions posed above. First, to
conform with the "optimum" energy
budgets, masonry walls must be
insulated to almost as largepan R-value
as frame walls. Thus, if the optimal
house has R-19 walls, the masonry
house will require almost (but not fully)
R-19 insulation. Since the optima
always involve at least R-11 insulation,
masonry walls must also be insulated to
meet the same standard. If further
appears that insulating masonry houses
to these levels is cost-effective even In
warm climates such as Ft. Worth and
Phoenix. Insulation techniques which
involve interior furring and ordinary
mineral wool insulation are the
cheapest, given the cost data used.
Second, the optima for a masonry
prototype would be comparable to those
in a frame house, For most climates, the
masonry optima are slightly lower (in
energy use) than the frame optima
because the same R-value of insulation
is used, but masonry buildings use
slightly less eiergy for a given
insulation level than frame houses. DOE
concludes that, since the difference In
energy performance between frame and
masonry buildings is not large, there Is
no reason to establish a separate energy
budget for masonry buildings. If
masonry bbildings are designed to meet
the ordinary "optimum" budgets, they
will be close to their own life-cycle cost
minima. Even if the difference were
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larger, one could still argue that
separate energy budgets are not needed.
The essence of the performance
standard concept is that all houses must
meet the same energy standard for a
given size of house. This uniform energy
standard will not, in general, correspond
to the cost-minimizing configuration for
any given house. It is only when the
departures from cost-minimization
become large that special exemptions
from the general performance standard
are advisable. Otherwise, every home
which did not exactly follow the
prototype specifications (e.g., house
without southern exposure, houses with
large view windows, houses with open-
beam ceilings, etc.) would seek
exemptions; and the standard would
become more arbitrary and difficult to
enforce. This is not the case with
masonry. Both these results and those of
Petersen (1979) show that masonry walls
of a given U-value perform only a few
percentage points better than frame
walls of the same U-value. (Petersen
shows that insulated masonry is
generally not cost effective, but his
report confines itself to insulation
strategies which are expensive
compared to interior furring and
fiberglass insulation.)"

On March 6-7,1980, HUD
representatives attended a two-day
meeting with DOE personnel and DOE
contractors. The purpose of the meeting
was to hear and discuss the status of
BEPS as they would apply to residential
construction and the comparison of
these standards and HUD standards.
While the assumptions, supporting the
DOE proposed standards were
reviewed, no attempt has been made to
increase the levels of protection to that
proposed therein. We are aware that
public hearings on the DOE program
have recently been completed. When the
final DOE standardp are developed
further correlation of HUD Minimum
Property Standards is contemplated.
The following list indicates the major
items of data reviewed in preparation of
the Final Rule:

1. Economic Analysis of Insulation in
Selected Masonry and Wood-Frame Walls.
National Bureau of Standards (NBS) NBSIR
79-1789.

2. Thermal Performance of Masonry Walls.
Fiorato and Cruz for the Portland Cement
Association (PCA), the Brick Institute of
America (BIA) and the National Concrete
Masonry Association (NCMA).

3. Effect of the Thermal Mass on the
Heating and Cooling Loads in Residences.
Rudoy and Dougall for the National Forest
Products Association.

4. Avoid Tunnel Vision in Implementation
of Energy Conservation Building Standards.
W. I. van der Meer for NBS Special

Publication 473, Research and Innovation in
the Building Regulatory Process.
. 5. Thermal Inertia in Architectural Walls.
F. N. Arumi for ERDA and NCMA.

6. Energy Conservation Guidelines for
Including Mass-and Insulation Building
Walls. Paper by M . F_ Dexter for presentation
at DOE seminar.

7. The "M"Factor. Masonry Industry
Committee.

8. New Insights into Energy Use and
Conservation in Structures. NCMA.

9. A Comparison of Very Lightweight
Walls of Wood, Metal and Glass Versus
Concrete Masonry in Energy Conservation.
NCMA.

10. Estimating U-Factors for Concrete
Masonry Construction. NCMA TEK 12.

11. Thermal Comfort in Housing with
Concrete Masonry Units. NCMA TEK 26.

12. Thermal Insulation of Concrete
Masonry Walls. NCMA TEK 38.

13. Energy Conservation with Concrete
Masonry. NCMA TEK 58.

14. Tables of U-Values for Concrete
Masonry Walls. NCMA TEK 67.

15. New Findings on Energy Conservation
with Concrete Masonry, NCMA TEK 68.

16. Energy Conscious Design for Buildings.
NCMA TEK 82.

17. Dynamic Thermal Properties of an
Experimental Masonry Building. BSS 45.
NBS.

18. Various Technical Notes on Brick
Construction. BIA.

19. Excerpts from PCA Studies on Low Ri.se
Apartment Building-Author Unknown.

20. Technical Support Documents for DOE
NOPR on Building Energy Performance
Standards.

21. Computer analysis comparison of frame
and masonry houses by NBS for FmHA.

22. Single-Family Housing Energy Study.
One House-Two Cities-Three Walls. BIA
Research Report 19.

23. An Appraisal of the "M"factor and the
.Role of Building Thermal Moss in Energy
Conservation, K. W. Childs, Oak Ridge
National Laboratory.

On May 5 and May 19,1980 meetings
were held with FmHA to discuss the
standards of the two agencies and to
attempt to resolve the differences.
Original assumptions upon which both
FmHA and HUD standards were based
were reanalyzed and economic
information on which the original
revision of the standards was based
were reviewed in light of the energy
costs which have escalated beyond
those projected at the time of the
revision. The resulting standard is based
on the latest information available and
the most liberal assumption regarding
other energy conserving features. Since
the Conference Report stated that it was
not intended to exempt masonry
construction from increased
requirements, we have amended Table
6-7.1 to provide equivalent energy
conservation through increased
insulation requirements in ceilings to
compensate for reduced levels of

insulation in walls of all construction
types. We believe this is a rational
requirement which is responsive to the
legislative mandate. This change
appears as Note 2 to Table 6-7.1. We are
aware that a low-pitched roof is the
historical design preference in several
geographic areas covered by this
amendment. It is not cost-effective to
mandate a change in roof structure
merely to achieve limited additional
cavity space to receive insulation.
Therefore, the reduced thickness of
ceiling insulation, adjacent to walls
supporting the roof structure, will not be
considered when determining
conformance to the transmission values
of Table 6-7.1 or Footnote 2.

Local Acceptable Standards now in
effect in areas of 2000 Heating Degree
Days or less will remain in effect until
120 days after the effective date of this
Final Rule. The Department is aware
that an amendment accepted by the
House of Representatives during
consideration of HR. 7262 would
continue Local Acceptable Standards
for masonry construction, which were in
effect on June 8,1979. until the
implementation of the building energy
performance standards. If this
amendment is incorporated into the
Housing and Community Development
Act of 1980, the Department will accede
to the wishes of Congress.

Storm Sash

We have received several comments
inquiring about the use of storm sash in
lieu of insulating frames for metal frame
windows in areas subject to a winter
design temperature of 10 F or lower.
Paragraph 508-5.1 has been modified to
clarify our intent on this subject.

Fireplaces
Several comments were received

concerning requirements for external
combustion air for fireplaces. As a result
we have conferred with knowledgeable
people in this area and have discussed
their experiences. The basic question
centered on the amount of air needed to
maintain the fire without undue
depletion of conditioned air in the home.
The requirement for an air source no
smaller than the smoke pipe or the flue
pipe has been replaced by a general
statement, requiring an air supply sized
for proper combustion. Guidance
material will be developed for the
Manual of Acceptable Practices. Based
upon comments from HUD Field Offices,
an operable window has been
determined to be acceptable for
combustion air supply when located to
avoid drafts. A glass fire screen is
required to allow the reduction of
combustion air when desired.
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Combustion and Ventilation Air
Many comments Were received

conperning the requirement of
combustion air for fossil fuel heating
systems. The commenters point out that
no energy may be saved with this
requirement. The intent of this
requirement was not for energy
conservation but for life safety. This
decision was based on the
understanding that quality builders were
building a tighter house with a
drastically reduced infiltration rate. We
again refer to the National Fire
Protection Association which has
required outside air for combustion
when fossil fuel burning units are
located in confined areas with
insufficient combustion air. This change
is made in paragraph 615-2.5,
Combustion Air. The American National
Standards Institute Z223 Committee is
presently circulating a proposed revision.
to the Standard'which deals with
required combustion and ventilation air
in tightly constructed buildings. This
consensus standard will be considered
for, inclusion in our standards. The
proposed revision to Z223 contains
definitions of confined and unconfined
spaces in which appliances are located
and the adequacy of these spaces to
support combustion. Pending the
outcome, the.requirements for heating
systems have now been reworded in an
attempt to clarify the needs for a'newer
house without expensive controls to
monitor combustion air.,

Heat Pump
Several comments were received

debating the need for insulating houses
served by heat pumps, to the same level
as houses having electric resistance
heating in areas of more than 5000
heating degree days. The argument was
also made that such a'requirement
discouraged the use of more efficient
equipment. Reports later than those
upon which the standard was based
were presented.

As a result, Note 1 of Table 6-7.1 has
been amended to provide exceptions to
the standard when various specific
types of heat jumps are proposed for
use in areas of more than 5000 Heating
Degree Days.

Several commenters pointed out that
the graph, Figure 2, Gross Ceiling Area
did not conform to Table 6-7.1. The
graph has been corrected accordingly.

A finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 has been made in accordance

with HUD procedures. A copy of this
Finding of Inapplicability will be
available for public inspection during
regular business hours in the Office of
the Rules Docket Clerk, Office 'of the
General Counsel, Room 5218,
Department-of Housing and Urban
Development, 451"7th Street, S.W.,
Washington, D.C. 20410.

This rule is not listed in the'
Department's'semiannual agenda of
significant rules, published pursuant to
Executive Order 12221.

-For information and clarity the full
text of the Final Rule, for the thermal

'revision to Handbook 4900.1, Minimum
Property Standards for One- and Two-
Family Dwellings, incorporated by
reference in 24 CFR 200.933 as revised is
published below. Paragraphs that have
been changed as a result of comments
on the Interim Rule are marked with an
asterisk.

507-3.4 Conditions of Use
a. Foam plastic insulation surfaces

shall have a flame spread rating of 0-75
tested in accordance with ASTM E-84.
In all habitable rooms and in
nonhabitable areas such as utility
rooms, garages and basements using
foam plastic for insulation, the
insulation shall be installed within the
cavity or on the exterior of a masonry
wall or shall be separated from the
building interior by a material having a
finish rating of at least 15 minutes such
as 1/ in. gypsum wall board. *

b. When installing insulation in attics,
and eave vents are provided, a one in.
clearance under the roof deck must be
allowed to permit the upward flow of
the incoming air above the surface of the
insulation. To' insure that the clearance
is provided when blown or poured type
insulation is used, baffles of durable
material shall be installed prior to the
insulation.
- c. Vermiculite arid perlite used as a fill
insulation in masonry walls sJIall be of
the water repellent type.

d. Loose fill cellulosic insulation
pneumatically installed in wall cavities
shall (1) be blown-in dry in accordance
with the manufacturer's written
instructions and shall comply with FS

* HH-I-515D as amended for
conformance with Pub. L, 95-319 and (2)
the R value shall be based on'an,
installed density (ID) of rot less than 3.5
lb/cf. ID is the ratio of the weight of the
installed material (w) divided by the
volume (v) of the wall cavity and shall
equal or exceed 3.5 lb/cf.

*508-5.1 General

When metal windows or sliding glass
doors are proposed in areas subject to a
winter design temperature of 10 F or
lower, insulating frames shall be
provided. Criteria shall be as set forth In
AAMA 1502.6, Voluntary Standards and'
Tests of Thermal Performance of
Residential Insulating Windows and
Sliding Glass Doors. Where wood Is
used as the insulator, it shall be water
repellent preservative treated, Storm
sash are acceptable to serve this
purpose when a thermal separation Is
provided between the prime and the
storm window where both window
frames are metal.
*604-7.1 General

Fireplace construction shall be safe,
durable and suitable for its intended
use. All site-built fireplaces, solid fuel or
gas burning, shall be provided with a
source of combustion air from outside
the conditioned atmosphere of the
house. The air shall be dbucted into the
combustion chamber proper or located
along the same wall or floor close to the
fireplace. This supply of air shall be
sized for the flow of air needed for
proper combustion, independent of
infiltration through the structure, and It
shall be equipped with insect screening
and tightly closing damper. An operable
window in the same room may be
considered as the source of air when
located to assure draft-free comfort for
occupants and a glass firescreen Is
installed.

607-3.2 Overall Coefficient of Heat
Transmission

a. All buildings which are heated or
cooled mechanically shall be
constructed to comply with the U values
shown in Table 6-7.1. U values shown
do not include adjustments for framing
in walls, ceilings or floors, nor for the
sash frame in windows or glass doors,

*b. Where the stated U value of any
one component of roof deck, ceiling,
wall or floor cannot be practically
obtained, such U value may be
increased to the min. figure attainable
and the U value for other components
decreased until the overall heat gain or
heat loss does not exceed the total
resulting from conformance to the stated
U values. (See Note 2, Table 6-7.1).

607-3.3 Component Coefficient Values

For ceilings, walls, floors and
openings, U values shall not exceed
those shown in Tabl6 6-7-1.
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TABLE 6-7.1*

Maximum U Values for Ceiling, Wall and Floor Sections for Electric
Resistance Heat (E.R.) and Heat Pump or Fossil Fuel Heat (F.F.) (1)

Heating Sliding Storm
Degree Ceilings Walls Floors Windows Glass Doors
Days (2) (3) (2) (4) (5) Doors (5) (6)

(65 F Base) E.R. F.F. E.R. F.F. E.R. F.F. E.R. F.F. E.R. F.F. E.R. F.F.

0 - 1000 .05 .05 .08 .08 1.13 1.13 1.13 1.13 No No

1001 - 2500 .04 .05 .07 .08 .. .. .69 1.13 .69 1.13 No (7) No

2501 - 3500 .03 .04 .05 .08 .07 -- .69 1.13 .69 1.13 No (7) No

3501 - 4500 .03 .03 .05 .07 .05 .07 .69 .69 .69 .69 No (7) No (7)

4501 - 6000 .03 .03 .05 .07 .05 .07 .47 .69 .69 .69 Yes No (7)

6001 - 7000 .026 .03 .05 .07 .05 .07 .47 .69 .69 .69 Yes No (7)

7001 + .026 .026 .05 .05 .05 .05 .47 .47 .69 .69 Yes Yes

Notes to Table 6-7.1
*(1] For areas of 5000 heating degree days

(HDD) or less, houses using heat pumps may
be insulated to levels required for fossil fuels.
In areas above 5000 HDD, houses using air-
to-airheat pumps shall be insulated to levels
required for electric resistance (ER) heating.
The following exceptions to this requirement
are:

a. Water source heat pumps.
b. Fossil fuel supplemented heat pumps.
c. Units with multiple capacity.
(1) Dual compressors
(2) Modulating compressor speed
(3) Dual speed compressor
d. Uni-directional (such as annual cycle

energy systems (ACES)).
e. Systems with balanced heating and

cooling load.
*(2) The following combinations of wall

and ceiling transmission U values are
considered to provide annual heating and
cooling consumption comparable to that
predicted for values in Table 6-7.1 and may
be substituted accordingly. Other
components shall conform to the U values
shown for the specific heating degree day-

HDD ER FF
(65F) CLG WALL CLG WALL
0 - 1000 .04 .14 .04 .14

.03 .15 .03 .15

.026 .16 .026 .16
1001 - 1500 + + .04 .13

.03 .13 .03 .14

.026 .14 .026 .16

1501 - 2500 + + .04 .12
.03 .11 .03 .13
.026 .12 .026 .14

2501 - 3000 + + .03 .12
.026 .07 .026 .13

+ See Table 6-7.1
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(3) Includes roof/ceiling assemblies, in
which the finished ceiling is the underside of,
the roof deck. -

*(4) For floors of heated spaces over
unheated basements, unheated garages or
unheated crawl spaces. A basement, crawl
space or garage shall be considered unheated
unless it is provided with a positive heat
supply to maintain a minimum temperature of
50* F. Positive heat supply is defined by
ASHRAE ai "heat supplied to a space by
design or by heat losses occurring from
energy-consuming systems or components
associated with that space." Where the walls,
of an unheated basement or crawl space are
insulated in lieu of floor insulation, the total
heat loss attributed to the floor from the
heated area shall not exceed the heat loss
calculated for floors with required insulation.

*(5) Maximum glass area shall not exceed
15 percent of the gross area of all exterior
walls enclosing heated spaces, except when
demonstrated that the winter daily solar heat -
gain exceeds the 24 hour heat loss and the
glass area is properly screened from summer
solar heat gain. In areas where cooling is the
predominant load and the heating load is
insignificant (as an example, 2000 or more
cooling hours and 2000 or less heating degree
days), the maximum glazing area stated
above may be waived when glass area is
properly screened from solar heat gain. Any
additional glass area shall have a significant
portion of operable sash in order to provide
natural ventilation.

(6) A 1% inch metal faced door system
with an insulated core and durable'
weatherstripping providing a U value equal
or better than 0.32, and an infiltration rate of
no greater than .50 cfm per foot of crack
length, tested according to ASTM E-283 at
1.567 psf of air pressure, may be substituted
for a conventional door and storm door. All
exterior doors shall be weatherstripped.

*(7J In areas with 1501 or more heating
degree days, a storm door is required when
the primary door is a hollow core door or is
over 25% glass.
*607-3.4 Alternate Performance
Criteria

a. As an alternative to conformance
with Table 6-7.1, dwellings which
conform to the performance criteria of
this section shall be considered
acceptable.

b. U0 (gross wall)-Total exterior wall
area (opaque wall and window and
door) shall have a combined thermal
transmittance value (Uo value) not to
exceed the values shown in Figure 1.
Equation I shall be used to determine
acceptable combinations to meet the'
requirements of Figure 1.

BILLING CODE 4210-01-M
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GROSS WALLS - FIGURE 1
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I Equation 1 Formula for Determining
Combinations (See Figure 1)

U -(UwUA,,u+UwlndowAwodow'+UdoorAdoor)/
A.

where:
U0=the average thermal transmittance of the

gross wall area, Btu/(h x sq ft x F)
A.= the gross area of all exterior walls

enclosing heated spaces, sq ft
Ul:--the thermal trapsmittance of all

elements of the opaque wall area, Btu/(h
x sq ft x F)

A l-=opaque wall area enclosing heated
spaces, sq ft

Uwindow = the thermal transmittance of the
window area, Btu/(h x sq ft x F)

Awndow=window area (including sash), sq ft
Udoor= the thermal transmittance of the door

area, Btu/[h x sq ft x F)
Ad.,=door area (including sash), sq ft

Note.-Where more than one type of wall,
window and/or door is used, the U x A term
for that exposure shall be expanded into its
sub-elements, as:
Uw,.jj A , +U,,m1 A,,n 1 , etc.

c. Uo (gross ceiling)-Total ceiling
area (opaque ceiling and skylights) shall
have a combined thermal transmittance
value (Uo value) not to exceed the
values shown in Figure 2. Equation 2
shall be used to determine acceptable
combinations to meet the requirements
of Figure 2.

BILNG CODE 4210-01-M
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GROSS CEILING - FIGURE 2*

BILLING CODE 4210-01-C
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Equation 2 Formula for Determining
Roof/Ceiling Combinations
U.= M(UAm.+ U.ught A.ihtJ/Ao
where:
U.= the average thermal transmittance of the

gross roof/ceiling area. Btu/(h x sq ft x F)
Ao=the gross area of a roof/ceiling

assembly, sq ft
U,o= the thermal transmittance of all

elements of the opaque roof/ceiling area,
Btu/(h x sq ft x F)
A.or opaque roof/ceiling area, sq ft
U,1,,h= the theimal transmittance of all

skylight elements in the roof/ceiling
assembly, Btu/(h x sq ft x F)

Ak,Uht=skylight area (including frame), sq ft
Note.-Where more than one type of roof/

ceiling and/or skylight is used, the U x A
term for that exposure shall be expanded into
its sub-elements, as:
Uoo Ao +U.f A, f , etc.

607-3.5 Overall Structure Performance
Alternative

Structures which can be shown by
accepted 'engineering practice to have
energy consumption equal to or less
than that which would be obtained by
conformance to the criteria of 607-3.3 or
607-3.4 shall be considered acceptable.
The contribution of passive solar energy
and the related storage and reradiation
capacity of masonry, water and other
mass may be recognized in computing
energy consumption under this alternate
method: The following requirements
shall govern in determining
comparability:

a. The methodology shall be cost
effective to the energy consumer..

b. The methodology shall not
adversely affect the structural capacity,
durability, or safety aspects of the
structure.

c. All data and calculating must show
valid performance comparisons between
the proposed option and a structure
comparable in size, configuration,
orientation and occupant usage
designed in accordance with 607-3.3 or
607-3.4.

607-3.6 Basement or Crawl Space
Foundation Walls

Insulation may be omitted from floors
over heated basement areas or heated
crawl spaces if foundation walls are
insulated. Foundation walls of heated
areas below grade need not be insulated
except where recreation or similar use
rooms or habitable rooms are provided

or where more than 50 percent of the
wall is exposed to outside air. The U
value of foundation wall sections shall
not exceed the value shown in Table 6-
7.2 except where the alternative

methods shown in 607-3.4 or 607-3.5 are
employed and foundation walls are
included in the determination of the
average thermal transmitiance of the
gross wall area.

TABLE 6-7.2*

Maximum U Vflues'of the Foundation Wall Sections of Heated
Basement or Heated Crawl Space

Heating Degree Days Maximum U Value
(65 F Base)

2500 or less No Requirement

2501 to 4500 0.17

4501 or more 0.10

607-4 Caulking

Caulk, provide gasket(s) or otherwise
seal around all openings in the exterior
envelope of the conditioned atmosphere
of the home, at all joints between
dissimilar materials and at junctions of
major components such as wall-to-floor,
etc. Caulking shall be silicone rubber
base or butyl rubber base, conforming to
Federal Specifications IT-S-1543 and
TT-S--1657 respectively, or materials
demonstrating equivalent performance
in resilience and durability..

610-1 Factory-Built Fireplaces and
Fireplace Stoves
*610-11 General

All factory-built fireplaces, fireplace
stoves and other devices and appliances
burning solid fuels shall be provided
with a source of combustion air from
outside the conditioned atmosphere of
the home, directed (1) into the
combustion chamber proper, or (2] into
the room and along the same wall in
close proximity to where the appliance
is located. The combustion air supply
duct shall be sized for the flow of air
needed by the appliance independent of
infiltration through the siructure. An
operable window in the same room may
be considered as a source of air when

located to-assure draft-free comfort for
occupants and a glass firescreen is
installed. Any duct supplying air into the
combustion chamber shall be equipped
with rodent screening and a tightly
closing damper.
*615-2.5 Combustion Air

Furnances, boilers and domestic
water heaters energized by fossil fuels
shall be installed in a location in which
the facilities for ventilation permit
satisfactory combustion, proper venting
and the maintenance of ambient
temperature at safe limits. When normal
infiltration does not provide the
necessary air, outside air shall be
introduced. Operation of exhaust fans,
clothes dryers, or fireplaces will reduce
the available air in a well constructed
house and a source of air from outside
the conditioned space should be
considered in accordance With the
requirements of NFPA Standards 31 and
54.

Appendix C

507-3 Building Insulation

*Cork Board ..................................... FS HH-I-52 r
Cellular Glass .................................. FS HH-1-551
Cellulose, Vegetable or Wood

Fiber ............................................. FS HH-I-515
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Expanded Polystyrene Insulation
Board .......................................... FS HH-I-524

Fiberboard ....................................... FS LLL-I-535
Class C or E or ASTM C-209
Insulation Board (Urethane) ......... FS HH-I-530
Mineral Fiber, Board (Roof) .......... FS HH-1-526
Mineral Fiber, Insulation

Blanket ......................................... FS HH-I-521
Mineral Fiber, Pneumatic or

Poured ......................................... FS HH-1-1030
Perimeter Insulation ....................... FS HH-I-524
Type II

FS HH-I-558, Form A. Class 1 or 2

Perlite .................. FS HH-I-574 or ASTM C-549
Reflective, Thermal ...................... FS HH-I-1252
Structural Fiberboard Insulating Roof

Deck .................................................. AIM A IB

Spec. No. 1

Urea-Based Foam ...................................... UM-74
Vermiculite [used as masonry wall

filler) ........................................... FS HH-I-585

Class 2

(for other uses] ................................ ASTM C-516

*510 Specialties

Factory-Built Fireplaces ........................... UL 127
Fireplace Stoves ......................................... UL 737
515-3 Heating

Solid Fuel Type Room Heaters ............. UL 1482

(Sec. 7(d) of the Department of HUD Act (42
U.S.C. 3535(d)))

Issued at Washington, D.C. on September
4, 1980.
Lawrence B. Simons,
Assistant Secretary for Housing--Federal
Housing Commissioner.

iFR Doc. 80-281 Filed 9-10- 845 am]

BILUNG CODE'4210-01-M

24 CFR Part 201

[Docket No. R-80-621]

Mobile Home Improvement Loans

AGENCY: Department of Housing and
Urban Development (HUD).
ACTION: Final rule.

SUMMARY: This amendment provides for
the insurance of financial institutions
which make or purchase loans for the
improvement of mobile homes. The
purpose of the amendment is to
encourage various mobile home
improvements (including expandable or
add-on modules), many of which should
therefore result in insulation and other
conservation improvements.

EFFECTIVE DATE: October 1.1980.
FOR FURTHER INFORMATION CONTACT.
John L. Brady, Director, Office of Title I
Insured Loans, Department of Housing
and Urban Development, 451 Seventh
Street, S.W., Washington, D.C. 20410,
(202) 755-6680.,(This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On
February 14,1979, the Secretary of
Housing and Urban Development
published a Notice of Proposed
Rulemaking (44 FR 9597) to amend 24
CFR Part 201, § 201.12. At present. there
are no provisions set forth allowing for
Title I mobile home improvements.
Therefore, this amendment will enable
mobile home owners, many of whom
cannot pay cash, to borrow and improve
their mobile homes, by means of
alteration and repair. Among various
other improvements, it is expected that
many of these loans will be made for
insulation and other energy
conservation improvements. Comments
on the Proposed Rule were invited until
April 14, 1979. A total of six comments
were received. Three of these comments
were in complete agreement with the
proposed amendment. The other three
basically agreed with it and suggested
some modifications. Two commenters
expressed concern that "expandable or
add-on modules" were not specifically
mentioned in either the summary or in
§ 201.1740---"Use of Loan Proceeds".
Another commenter proposed that this
program be available to mobile home
owners who rent their units.

The Final Rule reflects the fact that
expandable or add-on modules are
permitted as improvements. The
National Housing Act limits the
purchase of mobile homes to borrowers
intending their homes to be their
principal residences. To maintain
continuity, non-owner occupied homes
will not be added to the amendment at
this time.

A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 has been made in accordance
with HUD procedures and was
submitted with the Proposed Rule. A
copy of this Finding is available for
public inspection during regular
business hours in the Office of the Rules
Docket Clerk, Room 5218, Department of
Housing and Urban Development, 451
Seventh Street, S.W., Washington, D.C.
20410.

This rule is not listed in the
Department's semi-annual agenda of
significant rules, published pursuant to
Executive Order 12221.

Accordingly. Title 24, Chapter II,
§ 201.12(b) is amended as follows:

§ 201.12 Insurance reserve.

(b) There* shall be maintained for each
insured a general insurance reserve
which shall equal 10 percent of the
aggregate amount advanced on all
eligible loans originated by such insured
pursuant to the provisions of the
regulations in Subparts A, B, C. D, E.

and F of this part on or after March 1.
1950, and prior to the expiration of the
Commissioneres authority to insure
under the provisions of this Act, less the
amount of all claims approved for
payment in connection with such loans
and less the amount of any adjustment
made pursuant to paragraph (c] of this
section.

2. In Part 201 a new Subpart F is
added as follows:

Subpart F-Improvements to Mobile Homes
Se.
201.1700 Purpose.
201.1701 Incorporation by reference.
201.1702 Definitions.
201.1703 * Maximum loan amount and terms.
201.1704 Use of proceeds.

Authority-. Sec. 7(d). 79 Stat. 670 (42 US.C.
3535(d)): Sec. 2 48 StaL 1246 (12 U.S.C. 1703).
as amended.
Subpart F-Improvements to Mobile
Homes

§ 201.1700 Purpose.
This subpart permits approved Title I

lenders to make or purchase loans to
finance improvements to mobile homes.

§ 201.1701 Incorporation by reference.
All of the provisions of Subpart A of

this part concerning insurance of
institutions making or purchasing
property improvement loans shall be
applicable to the insurance of
institutions making or purchasing mobile
home improvement loans pursuant to
this subpart except the following
provisions:
Sac.
201.1 (iQ, 0). (k). (1). (m}). (n). (o). (p)

Definitions.
201.2(d) (2) Eligible notes.
201.3(a). (b} and (c) Maximum amounts of

loans.
201.5(h) Credits and collections.
201.6(b). (d). (e) and (f) Eligible loans.

§ 201.1702 Definitions.
As used in the regulations in this

subpart the term-
(a) "Borrower" means an individual

who is a mobile home owner and who
applies for aid received a loan for the
improvement of a mobile home that is
his principal residence which the
borrower has occupied at least 90 days
before applying for the Title I
improvement loan.

(b) "Principal residence" mepns that
place where the borrower expects to
live at least nine (9) months of the year.

(c) "Mobile home owner" means a
borrower who has title to at least one-
half ('/) interest in the mobile home.

(d) "Mobile home" means a structure.
transportable in one or more sections,

Federal Register / Vol. 45,
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which is 8 body feet or more in width
and is 32 body feet or more in length,
and which is built on a permanent
chassis and designed to be used as a
dwelling with or without a permanent
foundation when connected to required
utilities,; and includes the plumbing,
heating, air conditioning, and electrical
systems contained therein.

§ 201.1703 Maximum loan amount and
terms.

The maximum loan amount shall not
exceed $5,000. The maximum maturity of
a loan shall not exceed twelve (12] years
and thirty-two (32) days.

§ 201.1704 Use of loan proceeds.
The proceeds of a loan shall be used

by a mobile home owner to flnanceb
alterations, repairs and improvements of
a mobile home owned by the borrower
which mobile home is the principal
residence of the borrower. The proceeds
shall be used solely for the purposes
indicated. Alterations, repairs and
improvements (including expandable or
add-on modules) shall substantially .
protect or improve the basic livability or
utility of the mobile home and must be
.commenced in reliance upon the credit
facilities afforded by Title I of the Act.
Moveable furniture, free-standing
appliances, and other items not part of
the structure of the mobile home, shall
not be eligible for financing.
(Sec. 7(d) 79 StaL 670 (42 U.S.C. 3535(d)); Sec.
2, 48 Stat. 1246 (12 U.S.C. 1703) as amended.)

Issued at Washington, D.C., September 4,
1980.
Lawrence B. Simons,
Assistant Secretary for Housing-Federal
H-ousing Commissioner
[FR Doc. B0-27971 Filed 9-10-8D. 8:45 arni

BILNG CODE 4210-01-M

Office of Assistant Secretary for
Community Planning and
Development

24 CFR Parts 570 and 600

[Docket No. R-80-735] "

Community Development Block Grants
and Comprehensive Planning
Assistance; Consolidation of Grants
for Certain Insular Areas

AGENCY: Department of Housing and
Urban Development.
ACTION: Final rule.

SUMMARY: This rule revises Part 570,
Subpart E of the regulations governing
the Community Development Block
Grant program under Title I of the
Housing and Community Development
Act of 1974, as amended, and Part 600,

the regulations governing the .
Comprehensive Planning Assistance
program under Section 701 of the
Housing Act of 1954 as amended, to
permit certain Insular Areas to: (1) apply
for and receive a consolidated grant
covering both their community
development and comprehensive
planning activities, (2) use a simplified
application and reporting process for
grants, and (3) be excused from the -

necessity of providing a non-Federal
share in order to receive the
comprehensive planning assistance
portions of the consolidated grants.
EFFECTIVE DATE: October 1,1980.
FOR FURTHER INFORMATION CONTACT.
Bernard Manhenimer, Progran'
Coordination Division, Office of
Community Planning and Development,
Department of Housing and Urban
Development, Washington, D.C. 20410,
202-755-6201.
SUPPLEMENTARY INFORMATION: Title V
of the Omnibus Territories Act of 1977
(Public Law 95-134) as amended by the
Omnibus Territories Act of 1978 (Public
Law 95-348) permits any Federal agency
making grants to the Insular Areas,
including the Virgin Islands, Guam,
American Samoa, the Trust Territory of
the Pacific Islands, and the
Commonwealth of the Northern Mariana
Islands to consolidate any or all of.its
grants to an Insular-Area. Each agency
may also, notwithstanding any other
statutory provisions, waive any
requirements for matching funds from
Insular Area consolidated grant
recipients.

The Department has ascertained that
consolidating its grants to the Insular
Areas under the Community
Development Block Grant and the
Comprehensive Planning Assistance
Programs will serve the purpose of the
Act which is "to minimize the burden
caused by existing application and
reporting procedures for ceitain grant-
in-aid programs" and will permit the
Insular Areas to better coordinate their
community planning and community
development activities.

Accordingly, the Department is
amending regulations governing grants
to the Insular Areas of (1) Community
development funds from the Secretary's
Discretionary Fund by amending
§ 570.405, and (2) Comprehensive.
Planning Assistance funds by creating a
new § 600.38, to permit the Insular Areas
to make single applications for both
'grants, and to permit single reports on
the grants.

The Department has also ascertained
that waiving local matching
requirements for the Insular Area will
alleviate a hardship for them because of

the paucity of local revenues and the
great need to use those revenues for
various crucial governmental purposes,

Accordingly, the Department is herein
including in §,600.38 an exception for the
Insular Areas from the necessity of
providing a non-Federal share as a
condition for receiving a Comprehensive
Planning Assistance grant as part of a
consolidated grant.

The Department is modifying the
application and reporting requirement
for the Insular Areas by simplifying
application requirements for community
development funds, and permitting joint
reporting for community development
and comprehensive planning activities.
Applications for the community
development funds will be simplified by
permitting the Insular.Areas to file
applications similar to those required for
small city single purpose funds rather
entitlement funds.

Title V of the Act provides that the
Insular Areas shall expend funds
received under a consolidated grant "in
furtherance of the programs and
purposes authorized for any of the
grants which are being consolidated,
* * * but the 'Insular Areas shall
determine the proportion of the funds
granted which shall be allocated to such
programs and purposes."

The Department is retaining authority
to assure that the consolidated
applications from the Insular Areas
contain an adequate balance of planning
and community development activities,
by requiring that such a balance be
present in the application before a
consolidated grant application is
funded.

HUD published a proposed rule on
March 24,1980 for public comment (45
FR 18955), Only one comment was
received and that comment favored
adoption of the proposed rule as
published. However, the Department
has ascertained the need for minor.clarifications and corrections of the
proposed rule since it was published,
and for two changes to the rule as
originally proposed. These changes are
discussed below.

Paragraph (c)(3) in § 570.405 of the
proposed rule provided that the
community development portion of the
application shall meet the requirements
of Subpart F § 570.430 relating to small
cities single purpose grants for
applicants with a population of 25,000 or
more. The population stipulation was
included to necessitate preparation of a
'three year community development
plan. Since the proposed rule was
published, the requirement for single
purpose applicants with populations of
25,000 or more to prepare a three year
plan was dropped from Subpart F.
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Therefore § 570.405(c)(3) of this rule
omits the population provision and a
requirement for a three year plan has
been added.

Section 600.38 is amended by inserting
a new paragraph (c) excusing the
Commonwealth of the Northern Mariana
Islands and American Samoa from the
necessity of providing local matching
funds under $100,000 in order to receive
Comprehensive Planning Assistance
funds regardless of whether or not they
are part of a comprehensive grant. This
waiver is mandated by a 1980
amendment to the Omnibus Territories
Act-Title VI, Section 601 of Pub. L. 96-
205.

The Department has determined that
an environmental impact statement is
not required with this rule. A copy of the
Finding of Inapplicability is available
for inspection in the Office of the Rules
Docket Clerk at the address provided
above.

In order to effect the above changes,
the Department makes the following
revisions to Title 24 CFR, Part 570,
Subpart E, the Secretary's Fund portion
of its community development
regulations and to its Title 24 CFR, Part
600 Comprehensive Planning Assistance
Program regulations.

PART 570-COMMUNITY
DEVELOPMENT BLOCK GRANTS

Subpart E-Secretary's Fund

In Subpart E, § 570.405 is revised to
read as follows:

§ 570.405 The Insular areas-Guam, the
Virgin Islands, American Samoa, the Trust
Territory of the Pacific Islands, and the
Commonwealth of the Northern Marlana
Islands..

(a] Eligible applicants. Eligible
applicants are the Insular Areas-
Guam, the Virgin Islands, American
Samoa, the Trust Territory of the Pacific
Islands, and the Commonwealth of the
Northern Mariana Islands.

(b) Criteria for funding. Applicants
may submit applications not later than
75 days prior to the end of the current
program year for discretionary
community development grants for the
full range of eligible activities described
in Subpart C. The application may be
consolidated with one for
Comprehensive Planning Assistance
funds under Section 701 of the Housing
Act of 1954, as amended. The Secretary
will establish for each fiscal year an
amount for community development for
which each-eligible applicant may
apply, taking into account the
applicant's community development
needs and administrative capacity.

(c) Application, performance and
reporting requirements. Application,
performance and reporting requirements
are as follows:

(1) Each Insular Area may file
separate applications for community
development funds under this Subpart,
and Comprehensive Planning Assistance
Program funds under Part 600, § 600.38,
or it may file, if it will be receiving both
types of funding, a single application for
a consolidated grant that includes both
programs.

(2) An applicant need not file a
preapplication for a Community
Development grant or for a consolidated
grant.

(3) For the community development
grant or the community development
portion of a consolidated grant.
applicants shall meet the application
requirements in Subpart F, § 570.430
relating to small city single purpose
grants. In addition, a three year
community development plan is
required in a format to be specified by
the HUD Area Office having
jurisdiction.

(4) For the comprehensive planning
portion of a consolidated grant
application, applicants shall meet the
requirements of § 600.100 but need not
repeat assurances or other material
provided under paragraph (c)(3) of this
section.

(5) Area Offices having jurisdiction
will assist Insular Areas preparing
consolidated applications with a format
appropriate to the needs of each Area
and consistent with Federal statutory
requirements.

(6) Consolidated grant applications
must provide for an adequate balance of
Section 701 comprehensive planning
activities and community development
activities. Therefore, within the
discretion of each Insular Area, no less
than half, nor more than one-and-a-half
times the amount of funds provided from
Section 701 Comprehensive Planning
funds shall be used for planning
activities authorized by Section 701. In
no event shall more than 20% of the
Community Development Block Grant
funds provided be spent in total for
planning, including comprehensive
planning, as dafined in Subpart C,
§ 570.205, and administration, as defined
in § 570.206.

(7) Activities supported by a
consolidated grant shall be carried out
in accordance with instructions in this
Part for community development and in
Part 600 for comprehensive planning.
The Department strongly encourages
that a substantive relationship be
demonstrated between the planning and
community development activities to be
supported.

(8) A consolidated final report shall be
provided for a consolidated grant. Area
Offices having jurisdiction will specify
required contents of the report
consistent with Federal statutory
requirements.

(d) Grant and audit procedures.
Where a consolidated grant application
is approved for an Insular Area, the
following shall occur.

(1) A single grant shall be awarded
encompassing community development
and comprehensive planning funds. The
grant will specify separate amounts with
separate identification numbers for the
Community Development Block Grant
and the comprehensive planning fund
portions.

(2) Insular Areas receiving
consolidated grants are responsible for
carrying out the work program in
accordance with the funding as
specified in the grant, except as noted in
paragraph (c)(6) of this section. Each
Area shall establish accounting
procedures which will permit the
identification of all charges both direct
and indirect to the individual programs,
and in all requests for funding shall
specify the proper identification number
for the program form which payment is
being sought.

(3) When an Insular Area receiving a
consolidated grant chooses, per
paragraph (co(6) of this section, to use a
portion of its comprehensive planning
funding for community development
activity, the comprehensive planning
identification number shall be used for
draw down of funds and the community
development activities recorded against
it. Community Development Block Grant
funds used for comprehensive planning
purposes will similarly be identified.

(4) Combined audits shall be
performed.
(Title. L Housing Community Development
Act of 1974. as amended (42 U.S.C. 5301. et
seq.]: sec. 7(dJ. Department of the Housing
and Urban Development Act (42 US.C.
3535(dfl.)

PART 600-COMPREHENSIVE
PLANNING ASSISTANCE

Part 600 is amended by the addition of
§ 600.38, as follows:

§600.38 Grants for the Insular areas-the
Virgin Islands, Guam, American Samoa, the
Trust Territory of the Pacific Islands, and
the Commonwealth of the Northern
Mariana Islands.

In all respects, the Insular Areas,
including the Virgin-Islands, Guam,
American Samoa, the Trust Territory of
the Pacific Islands, and the
Commonwealth of the Northern Mariana
Islands, shall file applications pursuant
to § 600.100 except as follows:
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(a) An Insular Area applicant may
choose to file an application for a
consolidated grant that includes
comprehensive planning funds under
this Part, and community development
funds under Part 570, Subpart E,
§ 570.405-Secretary's Fund. The Insular
Areas, Applications shall be in
accordance with the Parts cited, but
assurances and other material called for
in both programs need not be
duplicated.

(b) Notwithstanding any other
provisions of this Part, the Insular Areas
need not provide a local match in order
to receive the comprehensive planning
assistance portion of a consolidated
grant.

(c) Notwithstanding any other
provisions of this pait, and irrespective
of whether grants are consolidated or
not, the Commonwealth of the Northern
Mariana Islands and American Samoa
need not provide local matching funds,
where such funds are $100,000 or less, in
order to receive Comprehensive
Planning Assistance grants.

(d) Consolidated grant applications
must provide for an adequate balance of
Section 701 comprehensive planning
activities and community development
activities. Therefore, within the
discretion of each Insular Area, no less
than half, nor more than one-and-a-half
times the amount of funds provided from
Section 701 Comprehensive.Planning
funds shall be used for planning
activities authorized by Section 701. In
no event shall more than 20% of the
Community Dgvelopment Block Grant
funds provided be spent in total for
planning, including comprehensive
planning, as defined in Subpart C,
§ 570.205, and administration, as defined
in § 570.206.

(e) Activities supported by a
consolidated grant shall be -carried out
in accordance with instructions in this
Part for comprehensive planning and in
Part 570 for community development.
The Department strongly encourages
that a substantive relationship be
demonstrated between the planning and
community development activities to be
supported.

(f) A consolidated final report shall be
provided for a consolidated grant.

(g) Where a consolidated grant
application is approved for an Insular
Area, the following grant and audit
procedures will occur.

(1) A single grant will be awarded
encompassing community development
and comprehensive planning funds.

(2) The Insular Area recipient shall
maintain records: that will permit
discrimination between expenditures for
community development and

comprehens.ive planning funded
activities. I

(3) Comlined audits will be
performed.
(Sec. 701, Housing Act of 1954, 63 Stat. 640 (40
U.S.C. 481]; Sec. 7(d), Department of Housing
and Urban Development Act. (42 U.S.C.
3535(d)))

Issued at Washington, D.C.
Robert C. Embry, Jr.
Assistant Secretary for CommunityPaining
andDevelopment
[FR Doc. 80-27970 Filed 9-0-80 8:45 am]

BILUNG CODE 4210-01-M

DEPARTMENT OF JUSTICE

Parole Commission

28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners

AGENCY: United States Parole
Commission.
ACTION: Final rule.

SUMMARY: The Parole Commission is
publishing a final rule that sets
standards for the penalty to be imposed
when a prisoner given a parole date has
violated institutional rules or committed
a new crime before actual release on
parole. This rule is designed to assist the
Commission in making these decisions
with greater precision and uniformity.
With respect to new criminal behavior,
the rule distinguishes between crimes on
the basis of whether the new crime
occurred in a prison facility or in the
community. New criminal behavior in
the community (on furlough, escape,
etc.) will be more severely sanctioned
than new criminal behavior in a prison
facility. Sanctions for all new
misconduct will be determined under
the appropriate guidelines, and then
added to the time required to be served
by the original presumptive or effective
parole date.
EFFECTIVE DATE: October 5, 1980-
FOR FURTHER INFORMATION CONTACT:
.Toby Slawsky, Office of General
Counsel, 320 First Street, N.W.,
Washington, D.C. 20537. Telephone:
(202] 724-7567.
SUPPLEMENTARY INFORMATION: On
Tuesday, January 16,1979, the United
States Parole Commission published at
44 FR 3405 an interim/proposed rule on
rescission of parole. The Commission is
now publishing as a final rule those
sections of the interim/proposed rule
that establish the sanctions to be
applied-when a parole date is rescinded.

The final rule departs from the
proposed/interim rule in that it changes

the method of computing penalties for
new criminal behavior. A year's
experience has shown the desirability of
this revised method. The sanctions
imposed in the final rule for
administrative infractions and escapos
remain substantially the same as those
prescribed in the interim rule. The
procedural sections will remain as an
interim/proposed rule.

The final rule distinguishes between
new criminal behavior in a prison
facility and new criminal behavior while
the prisoner is in the community (e,g., on
pass, furlough, work release, or escape).
The Commission has made this
distinction because it believes that now
acts of criminality in the community
violate the trust placed in a prisoner by
community release (or compound the
offense of escape) and should therefore
be more severely sanctioned than new
criminal acts within the confines of a
prison facility.

New criminal behavior in the
community will be sanctioned in the
same way as violations by parolees who
are also in a position of trust. The
severity of the infraction behavior will
be rated accoiding to the Paroling Policy
Guidelines (see 28 CFR §§ 2.20, 2,21),
and the salient factor score will be
recalculated for a new assessment of
parole prognosis (treating the original
offense as a prior record item).

Sanctions for infractions which
constitute new criminal behavior in a
prison facility will be determined by
first rating the severity of the infraction
according to the severity scale of the
Paroling Policy Guidelines (see 28 CFR
§ 2.20). The customary range of months
by which the infraction will be
sanctioned will then be determined by
reference to section (a)(2)(B) of this rule.
These guidelines are intended to
produce accountability for the new
criminal behavior, but do not call for a
redetermination of a prisoner's salient
factor score (unlike the guideline for
new crimes in the community).

The final rule requires that the amount
of time to be served for all infractions
under the guidelines set forth above will
be added to the time required to be
served by the original presumptive or
effective parole date. Under the interim
rule, infractions constituting new
criminal behavior were treated as
"aggravating factors" in a complete
reassessment of the severity rating, This
could result in different sanctions for
similar infractions depending on the
severity of the original offense,
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§ 2.34 [Amended]

§ 235 [Amended]

Accordingly, pursuant to 18 U.S.C.
4203(a)(1) and 4204(a)(6), Title 28 Code
of Federal Regulations, the text of § 2.36
is moved to § 2.35(b), interim rule
§ 2.34(g) is deleted, § 2.34(a)-(f) remains
in effect as an interim/proposed rule
and § 2.36 is revised as set forth below
and § 2.20(i) is added as set forth below.

§ 2.36 Rescission guidelines.

(a) The following guidelines shall
apply to the sanctioning of disciplinary
infractions or new criminal behavior
-committed by a prisoner subsequent to
the commencement of his sentence and
prior to his-release on parole. These
guidelines specify the customary time to
be served for such behavior which shall
be added to the time required by the
original presumptive or effective date.
Credit shall be given towards service of
these guidelines for any time spent in
custody on a new offense that has not
been credited towards service of the
original presumptive or effective date. If
a new concurrent or consecutive
sentence is imposed for such behavior,
these guidelines shall also be applied at
the initial hearing on such term.

(1) Administrative Rule Infraction(s)
(including drug/alcohol abuse) normally
can be adequately sanctioned by
postponing a presumptive or effective
date by 0-60 days per instance of
misconduct. Escape or other new
criminal conduct shall be considered in
accordance with the guidelines set forth
below.

(2) Escape/New Criminal Behavior in
a Prison Facility (including a
Community Treatment Center). The time
required pursuant to the guidelines set
forth in (A) and (B) below shall be
added to the time required by the
original presumptive or effective date.

(i) Escape or Attempted Escape
Without Force or Threat"

(A) Non-Secure Facility or Program
(absent less than 7 days): 3-6 months.

(B) Secure Facility (no force or threat
used); or Non-Secure Facility or Program
(absent 7 days or more): 6-12 months.

Notes.-1) If other criminal conduct is
committed during the escape or during time
spent in escape status, then time to be served
for the escape/attempted escape shall be
added to that assessed for the other new
criminal conduct.

(2) Time in escape status shall not be
credited.

(ii) Other New Criminal Behavior in a
Prison Facility:

Severity = rat'rt atK- ttwtgA
(from J 2 20) casm

Low ... .. .. '<6 mrri . 6 rn:
Low moderate ---- - -8 . .... .. <&
Moderate .. 10-14 8-12
High--- --- .14-20. 12-16
Very .gh .. . 24-36 . . 2n-2
Greatest I. . 40-52-. 3 40,1

(3) New Criminal Behavior in the
Community (e.g., while on pass,
furlough, work release, or on escape). In
such cases, the guidelines applicable to
reparole violators under § 2.21 shall be
applied, using the new offense severity
(from § 2.20) and recalculated salient
factor score (such score shall be
recalculated as if the prisoner had been
on parole at the time of the new criminal
behavior). The time required pursuant to
these guidelines shall be added to the
time required by the original
presumptive or effective date.

(b) The above are merely guidelines.
Where the circumstances warrant, a
decision outside the guidelines (above
or below) may be rendered provided
specific reasons are given. For example,
a substantial period of good conduct
since the last disciplinary infraction in
cases not involving new criminal
conduct may be treated as a mitigating
circumstance.

§ 2.20 Paroling policy guidelines;
statement of general policy.

(i) For criminal behavior committed
while in confinement see § 2.30
(Rescission guidelines).

Dated: August 28,1980.
Cecil C. McCall,
Chairman, U.S. Parole Commission.
[FR Dom 80-27 Filed 9-io-W. &S aml
BILNG CODE 4410-01-M,1

POSTAL SERVICE

39 CFR Parts 310 and 320

Enforcement and Suspension of the
Private Express StatUtes

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule amends the
Private Express regulations as follows:

(1) Messages are considered to be
addressed if marked for delivery to a
specific person or place or if delivered in
accordance with a "selective delivery"
plan, even if intended by the sender to
be read or used by someone other than
or in addition to the addressee. (2) A
suspension is adopted for

advertisements which accompany
addressed merchandise or periodicals.
(3) The exclusion of books and catalogs
from the definition of "letter" specifies
the factors used to determine whether
an item is in fact a book or catalog. (4)
The exception for carriage prior or
subsequent to mailing is modified to
prevent its use as a means of avoiding
payment of full postage. (5) Technical
amendments are made in the regulation
dealing with the issuance of Private
Express Advisory Opinions.

In addition, the Postal Service is
withdrawing a proposed definition of
"telegram" and a proposed amendment
to the existing regulations dealing with
administrative appeals by persons
alleged to have violated the Private
Express Statutes and regulations.
EFFECTIVE DATE October 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Jerry Belenker (202) 245-4584.
SUPPLEMENTARY INFORMATION: On July
13,1979, the Postal Service announced
(44 FR 40899) its intention to conduct a
"second roun" of proposed rulemaking
on certain amendments to the Private
Express regulations which had been
published in the Federal Register on
December 28,1978 (43 FR 60615]. This
procedure began with the publication on
January 7,1980 (45 FR 1427) of proposals
on addressing, selective delivery plans,
and advertisements enclosed with or
accompanying merchandise. We are
adopting modified versions of these
proposals.

We have concluded that a "second
round" of rulemaking is not needed to
complete action on the remaining
proposals. Three of the proposals (the
definition of books and catalogs; the
exception for carriage prior or
subsequent to mailing; and the provision
on Advisory Opinions) are primarily
clarifying in nature, and are now
adopted substantially as proposed. The
other two proposals (defining the term
"telegram", and establishing the scope
of administrative appeals from formal
demands for payment of postage] are
withdrawn.

Definition of Letter
Section 310.1 of Title 39 CFR defines

"letter" as "a message directed to a
specific person or address and recorded
in or on a tangible object .....
(Emphasis added.) We proposed to
specify that a message is "directed to" a
specific person or address not only
when the message or its container bears
markings as to its destination, but also
when the destination is specified by
such means as detached address labels
or cards, address lists, or memorized
groups of addresses, or when the
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message is "piggy-backed" for delivery
with addressed merchandise,
publications, or other items. We also
proposed to specify that a message
"bearing the name or address of a
specific person, organization, or location
is a letter even if it is intended by the
sender to be read or otherwise used by
some person or persons other than or in
addition to the addressee."

The major thrust of comments on the
proposal to amend the definition of
"letter" was that it constituted an
unwarranted expansion of that word.
Some comments challenged the idea
that an item is a letter if addressed only
to a location or if intended to be read by
persons other than the addressee. It
remains the view of the Postal Service,
after careful consideration of the
comments, that the means by which a
message is directed to a specific person
or place may include those which were
specified in the proposal. We believe
that a contrary conclusion would be
logically inconsistent with the existing
definition and idea of "letter."
Moreoverr treating the presence of
written markings as the exclusive
addressing test would, paradoxically,
enable the Private Express Statutes to
be avoided by using means of
addressing which are acceptable on
materials delivered by, the Postal
Service itself. For example, delivery of
certain third-class items is done by
means of detached address labels under
prescribed conditions. Domestic Mail
Manual, § 661.3. We also believe it valid
to conclude, as a general matter, that an
item is a letter even though it is read or
used by parties other than or in addition
to the designated addressee.

Suspension for "Piggy-Backing" of
Advertisements in Parcels and
Periodicals

While the addressing proposal treats
advertisements enclosed in addressed
parcels as letters, a companion proposal
would have suspended the Private
Express Statutes for advertisements of
manufacturers or shippers of
accompanying merchandise. The -
proposal would not, however, have
suspended the Private Express Statutes
for advertisements furnished by other
parties. The most frequent commient was
that the inclusion of advertisements
furnished by parties other than the
manufacturer or shipper of the
accompanying merchandise is an
established practice which contributes
to the profitability-and indeed to the
survival-of many shippers. The
practice was said to provide firms,
including small ones, with a relatively
cheap form of advertising which would
not be cost effective if postage had to be

paid as a condition of private carriage. It
was also stated that the practice
benefits the Postal Service because
customer responses add to mail volume
and postal revenues. The proposed
limitation of the suspension to
advertisements which relate to the same
general line of products as the
merchandise which they accompany
was said to be arbitrary.

Commenters criticized the proposal
for not permitting "piggy-backed"
delivery of advertising circulars with
magazines sent outside the mails. Some
said the result would be discriminatory
since privately delivered newspapers
may iniclude similar advertising
materials. Comments suggested that
delivering circulars with magazines
serves to reduce delivery costs because
of rebates given by the distributors to
publishers.

We conclude that the record supports
a suspension of the Private Express
Statutes for advertisements (not marked
with the names or addresses of the
recipients) which accompany parcels or
periodicals, without regard to the source
of the advertisements. The suspension
will apply only to advertisements which
are incidental to the shipment of the
merchandise or periodicals and which
are not the primary reason for the
shipment.

Definition of Books and Catalogs
Our proposed definition of "books and

catalogs" contained.a number of factors
which determine whether a given item
is, in fact, a book or catalog. These
included number of pages; visual
similarity of the parts; time and manner
of binding and the reason for it;
intended users of the item; contents; and
extent of distribution. Although some
parties stated that the proposed
definition was vague, we believe it to be
as precise a formulation as can
reasonably be attained for purposes of
the pertinent exclusion.

We consider totally inaccurate a
comment that we are attempting to
exercise control over the contents of
'books. Our view is that contents are
relevant for the purpose of determining

.whether an item is a book or a lengthy
letter. For example, comments on our
various proposals ranged in length from
one page to more than 70 pages. The 70
page letter was bound and was
presumably distributed to a number of
parties in addition to the Postal Service.
We doubt, however, that many people
would call it, despite its length, a
"book." Recognizing it to be a letter,
rather than a book, is not an attempt to
control its contents. *

Some comments opposed the present
general rule, which we proposed to

retain, that the book and catalog
exclusion applies only to items with 24
or more bound pageswith at least 22
printed. While the precise number of
pages might have been set at some other
figure, higher or lower, this would be
true for any specific number we might
set. One United States Court of Appeals
recently noted that," * * any definition
(of lettei) is likely to appear arbitrary
from some perspective for the simple
reason that definitions draw lines-they
exclude some matters and 'include
others despite similarities between the
two classes." Associated Third Class
Mail Users v. United States Postal
Service, 660 F. 2d 824 (D.C. Cir. 1979),
cert. den. 48 U.S.L.W. 3187.

For the reasons indicated, we are
adopting a definition of "books and
catalogs" that is substantially the same
as the one proposed on December 28,
1978.
Carriage of Letters Before or After
Mailing

The proposed amendment concerning
the carriage of letters before or after
mailing was intended to avoid abuses of
this exception. Our concern may.be
illustrated by the case of someone who
places letters intended for 50 locations
in one envelope and mails it to a private
courier who subsequently opens the
envelope and delivers each lefter to Its
addressee, If each letter were mailed
directly to .the addressee and weighed
one ounce or less, a total of $7.50 in
postage would be paid. When the
envelope is mailed to the courier at first-
class rates, however, the postage paid,
based upon the overall weight of the 50
letters, would be computed at 15 cents
for the first ounce and 13 cents for each
additional ounce. The Postal Service
would lose revenue as a result of this
practice.

Since the intent of the exception is to
permit private carriage that is only
incidental to the transmission of letters
through the mails, it should apply only
to letters which have been carried, or
will be carried, by the Postal Service for
at least the minimum rate of postage
that would be required for delivery from
the senders to the addressees. The
proposed regulation would not restrict
the private carriage of letters prior or
subsequent to mailing but would prevent
the use of the exception as a means of,
avoiding the full postage to which the
Postal Service is entitled under the
Private Express Statutes,

Because some' multi-location firms
and organizations have consolidated
mailrooms, we have added language
specifying that carriage to a
consolidated mailroom for preparation
of letters which will be carried by the
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Postal Service, and carriage from a
central delivery point to the facilities
served by that delivery point, are both
permissible under the exception.

Definition of Telegram

We proposed a new definition to spell
out our understanding of the
longstanding exclusion from "letter" of
the type of publicly available
communication sent in the past under
the designation of "telegram." We noted
that the exclusion was based upon
historical considerations, and that it
should not extend to additional types of
messages recorded in or on tangible
objects simply because they are
preceded by electronic transmission.

Some commenters asserted that all
electronically generated "hard copy"
should be excluded from the definition
of letter, that the proposed definition of
"telegram" was technologically
obsolete; and that the definition should
be determined by the Federal
Communications Commission. Some
alleged that the Postal Service was
attempting to inhibit competitors of its
proposed E-COM (Electronic Computer
Originated Mail] service, and that all
firms offering public message telegraph
services should be given the benefit of
the exclusion for telegrams. Some
parties described the proposal as an
effort to assert that the Private Express
Statutes are applicable to the electronic
transmission process itself.

The proposed definition of "telegram"
did not signify any thought that the
Private Express Statutes could be
extended to the electronic transmission
process. The comments, however, have
caused us to conclude that little good
would result from adopting a formal
definition of "telegram" at this time. We
will administer the existing exclusion in
a manner which indicates that it is not
an "open door" to the delivery over post
roads of all letters which are preceded
by electronic transmission.

Scope of Appeal Available to Persons
Alleged To Have Violated the Private
Express Statutes

Our proposal provided that hearings
requested by persons served with formal
demands for postage on letters carried
out of the mails would deal only with
the correctness of the methods used to
compute the numbers of letters and the
amount of postage payable. We
withdraw the proposal and retain the
existing regulations on appeals, as set
out in 39 CFR 310.5(a)-{d) and 39 CFR
Part 959.

Advisory Opinions

Technical amendments are made
which provide that requests for

Advisory Opinions may be directed to
the Law Department, rather than any
specific division, andwhich clarify the
procedures for inspecting and receiving
copies.

In consideration of the foregoing,
Parts 310 and 320 in Chapter I of Title
39, Code of Federal Regulations, are
amended as follows:

PART 310-ENFORCEMENT OF THE
PRIVATE EXPRESS STATUTES

1. In § 310.1., paragraphs (a)(3) and
(a)(7](v) are revised to read as follows:

§ 310.1 Definitions.
(a) * * *
(3) A message is directed to a

"specific person or address" when, for
example, it, or the container in which it
is carried, singly or with other messages.
identical or different, is marked for
delivery to a specific person or place, or
is delivered to a specific person or place
in accordance with a selective delivery
plan. Selective delivery plans include
delivery to particular persons or
addresses by use of detached address
labels or cards; address lists; memorized
groups of addresses; or "piggy-backed"
delivery with addressed articles of
merchandise, publications, or other
items. Selective delivery plans do not
include distributions of materials
without written addresses to passersby
on a particular street corner, or to all
residents or randomly selected residents
of an area. A message bearing the name
or address of a specific person or place
is a letter even if it is intended by the
sender to be read or otherwise used by
some person or persons other than or in
addition to the addressee.

(7)* *

(v) Books and catalogs consisting of
24 or more bound pages with at least 22
printed, and telephone directories.
Separate letters of less than 24 bound
and-22 printed pages bound to other
material do not qualify for this
exclusion. In determining whether
separate letters have been bound to
other material, the following factors will
be considered, along with any other
relevant factors: Whether the parts are
visually similar, whether the parts were
printed and bound together at the same
time and by the same process; whether
the binding serves an important purpose
and has been a longstanding practice;
and whether the-same individual reads
all parts of the bound document.
Ordinarily, books and catalogs deal
with matters of interest to, and are
intended for, a substantial number of
recipients. In addition, books generally
contain a substantial number of pages.

Accordingly, this exclusion will not
apply when the nature of the message
conveyed, the limited numbers of
published copies and of recipients, the
limited number of pages, or other
relevant factors suggest that it is not
appropriate to treat the material as a
book or catalog. An item distributed
privately, or privately and by mail, to
fewer than 25 separate persons or places
will generally not be treated as a book
or catalog falling within this exclusion.

2. In § 310.3. paragraph (e) is revised
to read as follows:

§ 310.3 Exceptions.

(e) Carriage prior or subsequent to
mailing. (1) The private carriage of
letters which enter the mail stream at
some point between their origin and
their destination is permissible. Except
as provided in paragraph (e)[3) of this
section, however, the carriage of letters
from a place where they have been
opened, read, separated, or otherwise
utilized, does not fall within this
exception even though such letters had
previously been in the mail stream.
Similarly, the carriage of letters to a
place where they will be consolidated or
otherwise utilized does not fall within
this exception even though they will
subsequently enter the mail stream.

(2) Examples of permitted activities
are the pickup and carriage of letters
which are delivered to post offices for
mailing; the pickup and carriage of
letters at post offices for delivery to
addressees; and the bulk shipment of
individually addressed letters ultimately
carried by the Postal Service.

(3) The private carriage of letters from
branches of an organization to a
location for preparation for mailing does
not constitute a consolidation. The
private carriage of letters from an
organization's point of mail delivery to
its branches in the locality does not
constitute a separation.

3. Section 310.6 is revised to read as
follows:

§ 310.6 Advisory opinions.

An advisory opinion on any question
arising under this part and Part 320 of
this chapter may be obtained by writing
the Law Department, U.S. Postal
Service, Washington, D.C. 20260. A
numbered series of advisory opinions is
available for inspection by the public in
the Library of the United States Postal
Service, and copies of individual
opinions may be obtained upon payment-
of charges for duplicating services.
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PART 320-SUSPENSION OF THE
PRIVATE EXPRESS STATUTES

4. New § 320.7 is added reading as'
follows: -

§ 320.7 Suspension for advertisements
accompanying parcels or periodicals.

(a) The operation of 39 U.S.C. 601(a)
(1] through (6) and § 310.2(b) (1] through
(6) of this chapter is suspended on all"

post routes for advertisements enclosed
with merchandise in parcels or
accompanying periodicals under the
following circumstances:

(1) The advertisements must not be
marked with the names or addresses of

,the intended recipients.
(2) The advertisements must be

incidental to the shipment of the
merchandise or the periodical.

(i) An advertisement is incidental to
the shipment of the accompanying
merchandise or the periodical when the
merchandise or the periodicalhas been
ordered by or would otherwise be sent
to the recipient even without the
accompanying advertisement.

(ii) Notwithstanding § 320.7(a)(2)(i), an
advertisement is not incidental to the.
merchandise when the pertinent
circumstances, such as the nominal
value of the merchandise, its shipment
on an unsolicited basis, or its status as a
sample, reasonably indicate that the
shipper's primary purpose is the
conveyance of the advertisement itself
and that the merchandise is merely an
adjunct to the advertisement..

(b) An item is an advertisement if itsprimary purpose is to cause or induce
the purchase of goods or services from
the shipper or others.
(39 U.S.C. 401, 404, 601-606; 18 U.S.C. 1693-
1699,1724)
W. Allen Sanders,
Associate General Counsel.
[FR Doc. 80-28090 Filed 9-9-80; 11.07 am]
BIWNG CODE 7710-12-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Pait 51

[FRL 1595-3]

Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans; Emission Offset
Interpretative Ruling

AGENCY: Environmental'Protection
Agency.
ACTION: Final rule.

SUMMARY: This action makes certain'
revisions to EPA's Emission Offset
Interpretative Ruling of January 16, 1979,

44 FR 3274, as revised on May 13, 1980,
45 FR 31307, and August 7, 1980,45 FR
52676. That Ruling describes the
requirements for preconstruction review
which apply to large new or modified air
pollution sources affecting areas with
air quality worse than the levels set to
protect the public, health and welfare.
The revisions made today are in
response to EPA's request for comments
on certain-issues related to the Ruling
(see 44 FR 3298). Although the Ruling
generally expired as of July 1, 1979 (see
44 FR 38471, July 2, 1979), it continues to
apply to per'mits applied for before July
1, 1979, and in certain other situations.
The changes made today are primarily
non-substantive changes. Substantive
changes affecting'source applicability
were proposed September 5, 1979 (44 FR
51924) and final regulations were
promulgated on August 7, 1980 in
response to the comments received on
that proposal. 45 FR 52676.
DATES: These changes'are applicable to
permits applied for on or after
September 11, 1980..
ADDRESS: EPA has established a docket
for this rulemaking, designated Docket
No. A-80-43. The docket is an organized
and complete file of all information
submitted to or otherwise considered by
EPA during this rulemaking. The docket
is available for public inspection
between 8:00 a.m. ancr4:00 p.m., Monday
through Friday, at EPA's Central Docket
Section, West Tower Lobby, Gallery I,
A-130, 401 M Street, S.W., Washington,
D.C. 20460. A reasonable fee may be
charged for copying.
FOR FURTHER INFORMATION CONTACT.
Mr. Kirt Cox, Office of Air Quality
Planning and Standards, Environmental
Protection Agency, MD-15, Research
Triangle Park, North Carolina 27711,
Phone: (919)541-5497.
SUPPLEMENTARY INFORMATION:

I. Background
On December 21, 1976, EPA issued an

Emission Offset Interpretative Ruling
(Offset Ruling) addressing the issue of
the extent to which National Ambient
Air Quality Standards (NAAQS)
established under the Clean Air Act
may re'strict construction of major new
or modified stationary air pollution
sources. 41 FR 55524. The Ruling
provided, in general, that a proposed
major new source, which would emit
pollutants in excess of specified
amounts and would otheivise
contribute to an existing violation of a
national standard, could be constructed
only if stringent conditions were met.
These conditions were designed to *
ensure that the new source's emissions
would be controlled to the greatest'

degree possible, that more than
equivalent offsetting emission
reductions ("emission offsets") would be
obtained from existing sources, and that
there would be progress toward
achievement of the NAAQS.

Since the issuance of the December
21, 1976 Offset Ruling, the Agency's
programs for preconstruction review of
major new sources and major source
modifications have been the subject of
considerable legislative and regulatory
change. Pertinent Federal Register
actions incorporating these changes are
noted below.

TheClean Air Amendments of 1977
(1977 Amendments) ratified the
Agency's Offset Ruling, Section 129 of
Pub. L. No. 95-95, 91 Stat. 685, note
under 42 U.S.C. 7502. The amendments
also established definitions for "major"
sources. The issues of what size source
and the circumstances under which a
source should be subject to review were
first addressed in the Agency's June 19,
1978 regulatory amendments to the New
Source Review Program for the
Prevention of Significant Deterioration
(PSD) of air quality. 44 FR 26388.

After promulgating the PSD
regulations, the Agency turned Its
attention to the Offset Ruling. As a
result of comments received in
amending the PSD regulations (43 FR
26380), comments on the original Offset
Ruling (41 FR 55524), and the
unambiguous language of the 1977
Amendments, the Agency published
revisions. to the Offset Ruling on January
16, 1979.44 FR 3274. Most of the
revisions were made final at that time,
-rather than proposed again for comment.
Certain issues were proposed as interim
policy and comment was solicited on
these issues. 44 FR 3298.

On July 2, 1979, the Agency published
regulations restricting the construction
of major sources, as required by the 1977
Amendments, wherever State plans to
attain and maintain NAAQS have not
been approved by July 1, 1979. 44 FR
38471. For those areas, the Offset
Ruling-which allows sources to
"offset" their pollution and still
construct-is superseded by the Act's
restrictions against construction.

Additional action, primarily dealing
with PSD but also affecting the scope of
preconstruction review of new sources
under the Offset Ruling, was proposed
on September 5, 1979 (44 FR 51924) and
promulgated on August 7,1980. 45 FR
52675. That promulgation brought
significant changes to the Agency's rules
and regulations for preconstruction
review, in response to a court
interpretation of EPA's preconstruction
review regulations for PSD. Alabama
Power Company v. Castle, 13 ERC 1993
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(D.C. Cir., 1979). This action does not
address the issues dealt with in the
August 7,1980 promulgation.

Also, on May 13,1980, (45 FR 31307)
EPA took final action on certain of the
changes to the Offset Ruling proposed
on September 5,1979. At that time, EPA
eliminated the "clean spot" exemption
from the Offset Ruling and gave
guidance for State new source review
permit programs adopted pursuant to
Sectibn 110(a) (2) (D) of the Clean Air
Act. It also provided that the Offset
Ruling will continue to apply to sources
locating outside of nonattainment areas,
but causing or contributing to a violation
of ambient standards, until the State's
permit or equivalent program under
Section 110(a)(2](D, providing for
review of such sources to assure
attainment and maintenance of the
NAAQS, is approved by EPA.

As a result of the above actions, the
Offset Ruling continues to apply to the
following situations: (a) To proposed
major sources in one State that would
contribute to a violation of a NAAQS
only in another State, (b) during the time
allowed for the development and
approval of a revised State
Implementation Plan (SIP) in an area
that is designated as nonattainment
after March 3,1978, (c) during any
extended time allowed under Section
110(b) for development of a SIP revision
for an area that violates the secondary
NAAQS (and for which a plan for the
primary NAAQS is either approved or
not required) for a pollutant, and (d]
proposed major sources locating outside
of nonattainment areas but causing or
contributing to a nonattainment problem
until the State's permit or equivalent
program is approved by EPA.

As noted, when the Agency published
the January 16,1979 Offset Ruling, it
requested comments on certain issues
contained therein. 44 FR 3274,44 FR
3298. In this Federal Register action, the
Agency is responding to comments
made in response to that notice.
Clarifications are made to the Offset
Ruling with regard to technology
transfer in determining LAER and the
permissible area of offsets for NO1
sources. LAER requirements for
secondary emissions are changed. Also,
supplemental guidance is given on
issues concerning the offset credit for
meeting NSPS, the baseline for offsets,
source compliance certification, fugitive
dust, ownership, and banking. Certain
issues on which the Agency solicited
comments on January 16,1979 were
addressed by the August 7,1980
promulgation and therefore are not
discussed here. Those issues include
those involved in the definitions of

"potential to emit," "source," and"modification," the 50-ton exemption,
rules relating to fugitive dust, and the
geographic applicability of the Offset
Ruling to major sources of volatile
organic compounds.

In addition to the discussion of issues
found in the August 7,1980 Federal
Register and in the supplementary
information given below, the Agency
has also responded to a number of
issups in a separate document entitled,"Supplemental Discussion of Comments
Received on Revised Emission Offset
Ruling" (44 FR 3274, January 16, 1979.
Office of Air, Noise, and Radiation, June
1980). The supplementary discussion
document, as well as all the comments
received in response to the January 16,
1979 Offset Ruling, are available for
public inspection and copying during
normal business hours at: Central
Docket Section, West Tower Lobby,
Gallery 1, 401 M Street, S.W.,
Washington, D.C. 20460. The discussions
in that document relate to issues raised
by comments which did not result in
changes to the Offset Ruling and did not
require further clarification as to EPA's
policy or intent Furthermore, none of
the issues discussed in that document
are issues on which the Agency solicited
comment 44 FR 3298.
I. Technology Transfer in LAER

A number of industrial commenters
argued that there is no statutory
authority to consider transfer of
technology from one source type to
another in determining the lowest
achievable emission rate (LAER). The
Agency affirms that the requirements for
technology transfer appropriately
incorporate Congressional intent, as
discussed in the supplemental
information to the January 16, 1979
ruling. There is considerable precedent
for this approach. Technology transfer is
authorized with regard to determining
best available control technology for
purposes of the New Source
Performance Standards under Section
'11 of the Clean Air Act. This approach

is also supported by the fact that
consideration of technology transfer has
been found appropriate in determining
effluent emission limits for water
pollution control cases. See, e.g.,
California and Hawaiian Sugar Co. iv
EPA, 553 F. 2nd 280,285-289 (2nd Cir.
1977).

Many of these commenters went on to
indicate that EPA's policy on technology
transfer would be acceptable if
implemented "reasonably," i.e., that
technological and economic feasibility
be considered, that there be a
reasonable degree of certainty that the
transferred technology would work for

the specific application under
consideration, and that pilot studies or
other appropriate techniques be used to
verify transferability. In short, the
commenters requested that good
engineering judgment be used in
determining whether technology transfer
is applicable and feasible in a particular
situation and what the effectiveness of
such technology would be. EPA agrees
and believes that considerations of
feasibility are appropriate in using
technology transfer in determining
LAER. But EPA maintains that
consideration of the transfer of
technology from one source type to
another is appropriate in determining
LAER. Technology transfer which would
cause an unduly severe economic
penalty or would be technologically
infeasible for the specific application
under consideration need not be
included in establishing the lowest
achievable emission rate.

The Agency does not intend, in this
statement of policy, to establish
separate economic criteria for LAER for
technology transfer. Consideration of
economic feasibility is the same under
LAER regardless of whether technology
transfer is involved.

m. Nitrogen Oxides Issues

The January 16 revision to the Offset
Ruling indicates that, due to the
generally area-wide nature ofNO=
problems, offsets for NO. sources may
be obtained from "within the broad area
of nonattainment." One commenter
interpreted this language to mean that
NO. offsets must be obtained-from
within the designated nonattainment
area for NO2. EPA did not intend such a
restrictive interpretation regarding the
location of NO. offsets. Section IV.D. is
hereby amended to clarify that volatile
organic compounds and NO. should be
treated consistently and, therefore, that
NO1 offsets may come from nearby
attainment or unclassifiable areas as
well as from a designated
nonattainment area.

Several commenters indicated that
there is no basis for the assumption in
Section IlI.C. (as amended, May 13.1980,
45 FR 31307,31311) that all NO, emitted
from a source is converted to NO by the
time the plume reaches the ground. This
assumption is only intended as a
screening technique; if the source would
not significantly contribute to an NO
nonattainment problem under this"worst case" assumption, no further
requirements under the Ruling would
apply. However, if a potential problem
is indicated by this screening technique,
a more refined analysis will be
necessary.

Federal Register / Vol. 45,
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IV. Offset Credits
The Agency does not, at this time,

make any changes to SectionIV.C. of
the Offset Ruling in response to
comments received regarding the
baseline for offsets. The Agency has
recently promulgated somewhat
different rules for determining when
intra-source offsets may be used to
avoid a preconstruction permit review
(e.g. under the Offset Ruling for a
modification that would otherwise be
subject to full permit review and
requirements. 45 FR 52675 (August 7,
1980)]. The baseline for offset credits
that is disbussed below refers to sources
that are subject to the Offset Ruling and
must find sufficient emission offsets to
meet the requirements of Conditions 3
and 4 of the rule, i.e., sufficient emission
offsets to represent reasonable further
progress toward attainment, and to
provide for a net air quality benefit in
the area affected by the new source or
modification.

The Clean Air Act Amendments of
1977 required that the baseline for
determining emission offset credit,
under the Offset Rulifig, was to be the
SIP emission limitations-m effect at the
time of the permit application. In the
January 16, 1979 Offset Ruling changes,
the Agency amended the Ruling to
incorporate this legislative requirement.
Thus, Section IV.G. of the Offset Ruling
provides that iffor example, a SIP
allows SO2 emissions of 3.0 lb/ogBtu
for all fuels, an existing source burning
fuel oil with SO, emission of 1.0 lb/106

Btu could use the difference between 3.0
and 1.0 lb/106 Btu as offset credit.

Thus, in such a case, if the source
agreed to the imposition of a legal
obligation to maintain SO2 emissions
below SIP levels, the source could
obtain offset credit.*

However, the Agency has retained its
Section IV.C.1. requirement that where
the SIP emission limit is higher than the
source could emit without any controls,
then the uncontrolled emission rate
itself establishes its offset baseline for
the source. The wording in Section
IV.C.1. is changed to assure that the
uncontrolled emission rate remains the
offset baseline. In that section, the word

*This approach is somewhat different from that
used in 40 CFR 51.18 (j). There, the emission offset
baseline, while it ordinarily will be calculated on,
the basis of allowable emissions, may look to actual
emissioni if the State's demonstration of reasonable
further progiess (RFP) is based on actual emissions.
This difference in approach is due to the fact that
Congress required the baseline to be allowable
emissions for the Offset Ruling, see Section 129(a](1]
of the 1977 Amendments, whereas under Section
173. offsets must be consistent with RFP and so the
baseline may be either actual or allowable
emissions, depending on the nature of the RFP
demonstration.

"potential" is changed to
"uncontrolled." This is being done now
because the definition of "potential to
emit" now looks to the source's
controlled emissions.

Specific clarification on Section
IV.C.1. was sought regarding sources
burning natural gas, where the
maximum uncontrolled emissions for
natural gas combustion.are in the
neighborhood of .0006 lb/10 6 Btu. To
allow offset credits for emissions up to a
general SO emission limit in the SIP of
3.0 lb/10 Btu, would allow credit far
beyond what Congress intended in the
1977 Amendments. In such a case, the
uncontrolled emission ratd establishes
the offset baseline for the source.

Similar clarification is now offered
regarding offset credit for meeting NSPS
and NESHAPS requirements. The
baseline discussion in the preamble to
the January 16, 1979 ruling (44 FR 3274-
3275) indicated that EPA does not
interpret the Ruling to permit offset
credit for tightening SIP requirements
down to the levels required by an
applicable new source performance
standard (NSPS) or national emission
standard for hazardous air pollutants
(NESHAPS), i.e., requirements under
Sections 111 and 112, respectively'of the
Act. Comments reflected considerable
misunderstanding and uncertainty as to
EPA's policy on this issue, especially
where an NSPS was concerned. EPA's
intent was that, where a source is
subject to an NSPS or NESHAPS
emission limitation that is more
stringent than the otherwise applicable
SIP, the difference in emissions between
the SIP and the NSPS or NESHAPS for
such source may not be used as offset
credit. As discussed in the January 16,
1979 preamble, any other approach
would allow offset credit for "paper"
reductions, where the SIP is adjusted
but no actual tightening of requirements
under the act occurs. However, if a
source were not subject to an NSPS, for
example if it were constructed before an
NSPS was proposed for that source
category, offset credit could be
permitted for tightening the SIP to the
NSPS level for such source. The general
philosophy here is to permit offset credit
only for controls that go beyond
applicable State or-federal emission
limitations in effect for existing sources
at the time an application for a new
source permit is applied. A new Section
IV.C.6. is added to the Offset Ruling to
remove any uncertainty on this issue.

i Although one commenter recommended
that this policy not-be made applicable
before January 16,1979, EPA believes
that the policy is fully consistent with
the philosophy and intent of the original

Ruling and thus should apply to all
permits issued under it.

Several commenters also argued that
a January16, 1979 clarification in
Section IV.C. as to how to calculate
offset credits in terms of tons per your
was a major change to the Ruling and
should have been proposed for public
comment prior to making the change,
Specifically, these commenters felt that.
EPA's use of actual annual operating
hours for the previous one or two year
period (in conjunction with the SIP
emission limit) was inconsistent with
Section 129 of the 1977 Amendments.
They felt that if there were no SIP
requirements limiting the operating
hours for an existing source, the
baseline emissions for calculating offset
bredits available from such a source
should be based on the maximum
possible operating hours in a year. EPA
does not believe that Section 129 of the
1977 Amendments, which specifies that
the applicable SIP is to be used as the
baseline for determining offset credit,
requires that the maximum possible
operating hours be used when
determining creditable offsets in tons
per year. Such an interpretation would
create massive amounts of "paper
offsets" which bear no relationship to
the actual amount of offsets being
obtained. EPA believes it is more
realistic and consistent with
Congressional intent to use the
applicable SIP emission limit in
conjunction with the actual number gf
annual operating hours for the prior one
or two year period. Furthermore, the
clarification contained in the revised,
Ruling is fully consistent with the intent
and specific language of the original
Ruling. For example, Section IV.C.3 of
the original Ruling provides that "[a]
source may be credited with emission
reductions achieved by shutting down
an existing source or permanently
curtailing production or operating hours
below that which existed at the time the
new source permit was submitted
* * (emphasis added). The original
Ruling has been applied consistently
with the clarification contained in the
revised Ruling.

Several commenters indicated that
credit for source shutdowns occurring
prior to the date a new source permit Is
filed should not be limited to only
replacement facilities. Credit is limited
in that fashion by Section IV.C.3. and
footnote 6. The Agency is retaining this
approach. EPA responded in this
manner because it is preparing
comprehensive regulations regarding
banking of emissions reductions to
allow for future new source growth,
These are a variety of interrelated
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issues involved in this matter and the
Agency believes that this offset
requirement would be best addressed in
the banking rulemaking.

Finally, one commenter recommended
that a major new source be allowed to
secure offsets from small sources,
mobile sources, and nonpoint sources.
There is nothing in the Ruling that
precludes such offsets, as long as all the
other requirements of the Ruling are
met. Offset credit is not permitted for
reductions in mobile source emissions
achieved by the Federal Motor Vehicle
Control Program. Offset credit may be
obtained by reducing mobile source
emissions by other means, e.g.,
inspection and maintenance programs or
transportation controls that are not
required by the SIP at the time the new
source permit is applied for. It is clear
that special problems of enforceability
exist with regard to such offsets. For this
reason it is emphasized that close
scrutiny of the enforceability of such
offsets must be given.
V. Certification of Compliance Under
Condition 2

Several commenters raised issues
relating to Condition 2 of Section IV.A.
which requires a new source applicant
to certify that all existing major sources
in the same State owned or operated by
the applicant are in compliance with all
applicable standards under the Act, or
are on federally enforceable compliance
schedules.

One commenter argued that under the
Clean Air Act, a source owner does not
bear the responsibility of reporting
violations discovered through
continuous self-monitoring and that the
burden of identifying violations is on
EPA. Others claimed that a source
owner may have a good faith belief, yet
lack information to be able to certify
that Condition 2 is being met. It was
suggested that sources should be
deemed in compliance unless a source
has received a Notice of Violation and
judicial proceedings have actually been
commenced. Another commenter urged
that the Ruling specify that only
established noncompliance need be
considered during certification. One
industry association suggested that
Condition 2 would be satisfied by
certifying that existing major sources in
the same State owned or operated by
the applicant are not currently subject to
any final civil or criminal judgment of
noncompliance by any State court or
Federal court.

It is not correct that under the Clean
Air Act the sole responsibility for
determining compliance with regulations
adopted pursuant to the Act rests with
EPA or State and local agencies. In most

cases, sources are not required by
regulation to report their
noncompliance; however, the lack of a
requirement to report violations in no
way excuses the source from the
requirement to comply at all times and
to employ specified methods and
procedures for assessing compliance
status. The burden is clearly on the
source to do whatever is necessary to
assure compliance. The duty to comply
clearly includes the duty to ascertain
compliance status. Furthermore, Section
173(3) of the Clean Air Act provides that
permits to construct and operate may be
issued only ifi

* * * the owner or operator of the

proposed new or modified source has
demonstrated that all major stationary
sources owned or operated by such person
(or by any entity controlling. controlled by. or
under common control with such person) in
such State are subject to emission limitations
and are in compliance, or on a schedule for
compliance, with all applicable emission
limitations and standards under this Act.
(emphasis added)

In order to demonstrate that
Condition 2 is being met, an owner or
operator should certify that its sources
are in compliance and provide
supporting evidence. Types of evidence
could include performance test results,
continuous monitoring results, if such a
system is used, a demonstration that
required control devices are in place
and operating at design efficiency, and a
demonstration that required operating
and maintenance procedures are being
followed. Where compliance is based on
the use of a certain type or sulfur
content of a fuel, the use of the type or
sulfur content fuel must be documented.

Industry suggested that the absence of
criminal or civil legal action against the
source should be accepted as a
sufficient indication of compliance. This
is not only without legal support, but
also unworkable. While EPA and the
States have undertaken an accelerated
enforcement effort, many sources
remain in violation which have not yet
been the subject of judicial action under
the Clean Air Act. If this suggestion
were implemented, EPA and the States
would have to postpone action on a
permit application until all cases of
suspected noncompliance by sources
owned or operated by the applicant
were adjudicated. The result would be
long delays in the permitting process, a
loss by the States and EPA of control
over judicial enforcement priorities, and
an inappropriate shift of the burden of
demonstrating compliance from the
source to EPA and the States.

VI. Fugitive Dust
By its August 7.1980 rulemaking, the

Agency deleted the provisions which
embody the exemption of fugitive dust
from air quality analyses performed
pursuant to the Offset Ruling and the
definition of fugitive dust (emissions
from haul roads, storage piles, etc.). 45
FR 52675,52693 and 52741.

The requirements for offsets and
LAER for fugitive dust emissions
associated with a major source remain
unchanged. Many industrial comments
received on the January 16,1979 changes
to the Offset Ruling opposed subjecting
fugitive dust associated with a major
source to the requirements of the Ruling,
citing the following reasons:

1. Fugitive dust emissions are difficult
to quantify.

2. Fugitive dust is differefit (i.e.,
coarser) than other particles.

3. Only a portion of the fugitive dust
emissions remains airborne.

4. Offsets for particulate matter are
hard to find.

EPA believes that none of these
reasons provides a basis for totally
exempting fugitive dust from the Ruling.
EPA recognizes that some problems
exist in quantifying fugitive dust
emissions, and in fact has and will
continue to devote significant resources
to improving emission factors for
fugitive dust sources. However, EPA
believes that reasonable quantification
of fugitive dust emissions can be made
for most sources on the basis of
available data, and thus those sources
should be covered by the Ruling.
Determinations made on a case-by-case
basis will indicate those instances in
which fugitive dust cannot be quantified
and would, therefore, not be considered.
Under the regulations promulgated
August 7,1980, fugitive dust emissions
(haul roads, storage piles, etc.) and
fugitive process emissions of certain
designated source categories are to be
included in determining whether or not
specified source categories are subject
to review. 45 FR 52675, 52690-3.

One commenter sought clarification
on the use of high volume sampling
methods used to determine the need for
fugitive dust offsets. Although fugitive
dust is generally coarser than other
particulate emissions, much of the
fugitive dust is still in the particle size
range measured by the high volume
sampler. It is not EPA's intent that
offsets be required for those very large
fugitive dust particles which are not
generally captured by the high volume
sampler. In fact, most fugitive dust
emission factors do not include these
large particles and no special
adjustments to the emission rates would
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normally be necessary to implement-this
policy.

Several commenters contended that
LAER could not be defined for fugitive
dust sources. Paradoxically, one of these
commenters went on to recommend that
only BACT be required for fugitive dust
sources. EPA sees no reason why LAER
could not be defined for fugitive dust
sources although in most cases it will
take the form of operating or equipment
standards rather than a numerical
emission rate.

VII. Definition of Control
A permit issuing authority must

determine when one business is in
"control" of another, for three purposes
under the Ruling. First, a stationary
source is defined as embracing a •
grouping of industrial activities on
contiguous or adjacent properties owned
or operated by the same person or by
persons "under common control."
Second, the State-wide compliance
requirement of Condition 2 applies to
major sources owned by the applicant or
by any entity "controlling, controlled by,
or under common control with" the
applicant. Third, secondary emissions
that are not under the control of the
permit applicant are not subject to the
State-wide compliance requirement of
Condition 2.

Control can be a difficult factual
determination, involving the power of
one business entity to affect the
construction decisions or pollution
control decisions of another business
entity. EPA thought that a simplifying
test of control, such as some specified
voting share, would serve the inteiest of
the business community, by providing
clarity and predictability. Comments on
this issue were solicited and suggestions
were received. Upon receiving the
comments, the A',gency did not find a
convincing argument in favor of any
particular, simplified test of control.
Some commenters seemed to favor
unfettered inquiry into control in each
case. Therefore, the Agency has decided
that determinations of control will be
made case-by-case, without benefit of a
voting-share test or other simplifying
test. However, the Agency will be
guided by the general definition of
control used by the Securities and
Exchange Commission. In SEC
considerations of control, control
"means the possession, direct or
indirect, of the power to direct or cause
the direction of the management and
policies of a person (or organization or
association) whether through the
ownership of voting shares, contract, or
otherwise." 17 CFR 210.1-02(g). This
definition is similar to a suggestion
made by a bommenter.

VIII. Banking
EPA has received many comments on

banking. Most commenters view
banking favorably, citing a number of
advantages for it. Some commenters
questioned the limitation in Section
IV,C.5. which 'restricts banking to
permits issued after January 16, 1979.
Allowing retroactive application of
banking would result in previously
issuedpermits being reopened and
excess offsets being banked for future
use. The Agency is not changing'this
aspect of the Offset Ruling.

Under the Clean Air Act
Amendments, States may, as part of
their SIPs, allow emissions reduction
banking and trading as long as care is
taken to assure that use of banked
emissions is enforceable, does not
violate reasonable further progress
requirements of Part D of the Act and
does not block ultimate attainment.
Only emissions reductions not needed
for and not included in the SIP
attainment demonstration could be used
in permit applications.

EPA is now studying alternative
approaches to banking emissions and
will provide information and assistance
where this is requested. The specific
issues to be addressed will include the
creation and use of banked emission
reductions as well as the development
of safeguard measures to assure the
integrity of the SIP.

Since EPA considers economic
efficiency and the accommodation of
growth in nonattainment areas to be
important national goals, it is also
devoting resources to the development
of "prototype" emission reductions
banking and trading systems which
States and local areas have the option of
adopting in whole or in part. Technical
information, management systems,
workshops, and published manuals are
being developed as part of this work.
EPA work in these areas is being
coordinated through the Division of
Policy Planning in the Office of Planning
and Evaluation which is part of the
Office of Planning and Management.
Parties seeking further information or
assistance aie invited to contact John S.
Hoffman, Project Manager, PM-221, 401
M Street, S.W., Washington, D.C. 20460.

IX. Secondary Emissions
The Agency, on August 7, 1980,

promulgated into the PSD regulations
the same definition of secondary
emissions as is now found in the Offset
Ruling. 45 FR 52675, 52728. The Agency
also promulgated its proposal that best
available control technology (BACT) not
be required for any secondary emissions

-subject to review under the PSD

regulations. Consequently, secondary
emissions will only be considered In,
and subject to, the air quality impact
analysis requirements in the PSD
preconstruction review. Thus, if a
source's secondary emissions would
cause an increment violation, they
would have to be controlled or offset
before a permit could be issued, but
BACT will not be required for the
secondary emissions.

Commenters have stated, both before
and in response to the January 10, 1979
rulemaking, that sources of secondary
emissions should not be subject to
LAER. The Agency has reconsidered Its
policy and has decided to take an
approach parallel to the one adopted In
the PSD regulations. This policy was
noted in the preamble to the August 7,
1980 rulemaking, See 45 FR 52676, 52089,
but the Agency neglected to make the
corresponding change in the regulation,
Therefore, this requirement for
application of LAER to sources of
secondary emissions is being deleted at
this time.

X. Miscellaneous
Due to a typographical error In the

January 16, 1979 Federal Register, the
reference to footnote 3 (which was
designated as footnote 5 prior to the
August 7, 1980 promulgation) in Section
IV.A, was incorrectly placed In
Condition 2 rather than Condition 3.
This is corrected in the amendment of
the Offset Ruling set forth below.

XI. Authority
The Administrator has determined

that this rulemaking is nationally
applicable and is based on
determinations of nationwide scope and
effect. This rulemaking is issued under
Section 129(a) of the Clean Air Act
Amendments of 1977, Pub. L, 9595, 91
Stat. 745, August 7, 1977 (note under 42
U.S.C. 7502 and Section 301 of the Clean
Air Act (42 U.S.C. 7601)).

Under Executive Order 12044 EPA is
required to judge whether a regulation Is"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specializad
development procedures. EPA labels
these other regulations "specialized." I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

By this notice, EPA advises
prospective petitioners, as well as those
who may seek review of EPA's
promulgation on August 7, 1980 (45 FR
52675], that a court order governs
petitions for review of today's action
and the nonattainment petitions of the
August 7 rulemaking. This order was
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entered in Manufacturing Chemists
Association v. EPA, No. 79-1112, and
consolidated cases Nos. 79-1251, 79-
1257, 79-1283, 79-1291, 79-1295, 80-1770,
and 80-1777 (D.C. Cir.). The court order
states that "regardless of when they file
petitions for review, prospective
petitioners are to file their opening
briefs in accordance with [the following
briefing] schedule, and to join with other
petitioners raising identical or similar
issues in common briefs * * ." The
schedule is as follows:

Supplemental index to the 30 days after the date of this
record. Federal Register notice

Petifioners' brief_ _ 45 days after the filing of the
suppiemental index

Respondents brief_ _ 40 days after the filing of
petitioners' briefs

Petitciners' reply briefs - 25 days after fling of re-
spondent's brief

Joint appenx - 7 days after the filing of reply
briefs

Final printed briefs - 14 days after the filing of the
int appen

The order was entered on September
10,1979.

The Administrator has also
determined that there is good cause to
make this promulgation immediately
effective because the changes are either
non-substantive in nature u, constitute
clarification.

Dated: September 5,1980.
Douglas M. Castle,
Administrator.

The Emission Offset Interpretative
Ruling, 40 CFR Part 51 Appendix S, as
revised 44 FR 3274 (January 16, 1979), 45
FR 31307 (May 13, 1980) and 45 FR 52676
(August 7, 1980) is amended as follows:

1. In Section ll.G. the third sentence is
changed to read as follows:

G. Secondary emissions.

However, secondary emissions may be
exempt from Conditions I and 2 of Section
IV.

2. In Section W.A, the reference to
footnote 3 (which was designated as
footnote 5 prior to the August 7, 1980
promulgation) is removed from
Condition 2 and is inserted in Condition
3 following the word "sources."

3. In Section IV.C.1 the word
"potential," which appears twice in the
second paragraph is changed in both
places.to read "uncontrolled."

4. In Section IV.C., a new subsection 6
is added as follows:

IV. Sources That Would Contribute to
Concentrations That Would Exceed a
NAAQS

C. Baseline for determining credit for
emission and air quality offsets.
* * C *

6. Offset credit for meeting tSPS or
NESHAPS. Where a source is subject to an
emission limitation established In a New
Source Performance Standard (NSPS) or a
National Emission Standard for Hazardous
Air Pollutants (NESHAPS). (i.e.. requirements
under Sections 111 and 112, respectively, of
the Act), and a different SIP limitation, the
more stringent limitation shall be used as the
baseline for determining credit for emission
and air quality offsets. The difference in
emissions between the SIP and the NSPS or
NESHAPS, for such source may not be used
as offset credit. However, if a source were
not subject to an NSPS or NESHAPS, for
example if its construction had commenced
prior to the proposal of an NSPS or
NESHAPS for that source category, offset
credit can be permitted for tightening the SIP
to the NSPS or NESHAPS level for such
source.

5. In section IV.D., the second
paragraph is amended by changing the
first sentence of that paragraph to read
as follows:

D. Location of offsetting emissions.
* * * * *

Offsets for NO. sources may also be
obtained within the broad vicinity of the
proposed new source.

[FR Dec. ao-2 ,W Filed 9-i0-10 &itS am]
BILLING COOE 6560-01-1

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 2880

[Circular No. 2475]

Rights-of-Way Under the Mineral
Leasing Act; Amendment to the
Definitions Section

AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rulemaking.

SUMMARY: This amendment to the
definitions section will clear up a
procedural conflict between the Bureau
of Land Management and the U.S.
Geological Survey as to which agency
handles the issuance of permits for
those pipelines and related facilities
owned by the lessee or lessee's operator
which are located on the lease area and
which are used for the sole benefit of the
lessee or lessee's operator's production.
collection or processing of oil and gas
produced on the lease.
EFFECTIVE DATE: October 14,1980.
ADDRESS: Any inquiries or suggestions
should be sent to: Director (330), Bureau

of Land Management, 1800 C Street
NW., Washington. D.C. 20240.
FOR FURTHER INFORMATION CONTACT.
Orval L. Hadley. 202 343-5537.
SUPPLEMENTARY INFORMATION: After
publication of the final rulemaking on
the subject of Rights-of-way Under the
Mineral Leasing Act in the Federal
Register on October 9,1979 (44 FR
56126). questions were raised about the
issuance of permits for those pipelines
and other related facilities owned by the
lessee or lessee's operator which are
located on the lease area and which are
used for the sole benefit of the lessee or
lessee's operator's production, collection
and processing of oil and gas produced
on the lease. These questions were the
result of several comments received
during the comment period questioning
the inclusion of gathering lines in the
definition of the term "pipeline." The
final rulemaking gave this responsibility
to the Bureau of Land Management,
although the U.S. Geological Survey had
exercised the responsibility in the past.
It was thought at the time that the
change in responsibility was required by
amendments to the Mineral Leasing Act.
This change in the regulations caused
concern on the part of members of the
public who felt that the new system
might cause delays in the development
of oil and gas leases. This concern
caused the Office of the Solicitor to
carefully research the Mineral Leasing
Act, as amended, to determine if the
definition for the term "pipeline" as set
forth in the final rulemaking was correct,
or whether the term should be defined
otherwise. The Office of the Solicitor
issued an opinion on June 19,1980, in
which it was concluded that "' * *
section 28 of the Mineral Land Leasing
Act does not apply to on-lease
production facilities which are included
in a surface use and operations plan,
and which are authorized by the
approval of an application to conduct
leasehold operations or construction
activities. We believe that a reasonable
dividing point between 'production' and
'transportation' is the point at which the
lease operator completes his final
processing or storage of the product, or
in the case of gas. the point of delivery
to the transportation pipeline." The
opinion then went on to state "(O]ff-
lease facilities, regardless of their
nature, on-lease oil and gas
transportation facilities, and on-lease
'commercial' facilities * * * can be
authorized only by an appropriate right-
of-way grant".

The regulations issued on October
contained a provision including
"gathering lines" in the definition of
"pipeline" only because it was believed

Federal Register / Vol. 45,
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that this was required by statute. Thus,
a decision was made to amend the
regulations in the form now being
published as soon as we learned that
there was in fact no such statutory
requirement. The subject of this
amendment was an issue in the October
rulemaking. There was a full 60-day
comment period prior to the issuance of
that final rulemaking. This amendment
is in response to comments received
during the comment period. For these
reasons, it has been determined that
publication of this amendment in
proposed form, with an additional
comment period, is unnecessary. In
addition, the procedure set forth in the
October 9, 1979, regulations has not yet
been widely implemented in the field.
The procedure which the October
regulations replaced, and which is
reinstated by this amendment, has been
in use for a number of years by the
Department of the Interior. For this
reason, this amendment is a procedural
change which should have no significan
impact on the public.

It is determined that publication of
this final rulemaking is not a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
pursuant to section 102(2](C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C).

The Departrment of the Interior has
determined that this document is not a
significant regulatory action requiring
the preparation of a regulatory analysis
under Executive Order 12044 and 43
CFR Part 14.

Under the authority of section 28 of the
Mineral Leasing Act of 1920, as amended (30
U.S.C. 185), Section 2880.0-5. Subpart 2880,
Part 2880, Group 2800. Subchapter B, Chapter
II, Title 43 of the Code of Federal Regulations
is amended as set forth below.
James W. Curlin,
ActingAssistant Sec'etary of the Interior.
September 5, 1980.

1. Section 2800.0-5 is amended by
revising existing paragraphs (i) and (k),
inserting a new paragraph (1), and
rehumbering existing paragraphs (1)
through (n) as paragraphs (m) through
(o) respectively.

I

§ 2880.0-5 Definitions.
As used in this part, the term:

t* ,* * *t *

(i) "Pipeline" means a line of
traversing Federal lands for
transportation of oil or gas. The term
includes feeder lines, trunk lines, and
related facilities, but does not-include a
lessee's or lea'se operator's production
facilities located on his lease.

(k) "Production facilities" means a
lessee's or lease operator's pipes and
equipment used on his lease solely to
aid in his extraction, storage, and
processing of oil and gas. The term
includes storage tanks and processing
equipment, and gathering lines upstream
from such tanks and equipment, or in
the case of gas, upstream from the point
of delivery. The term also includes pipes
and equipment, such as water and gas
injection lines, used in the production
process for purposes other than carrying
oil and gas downstream from the
wellhead.

(1) "Related facilities" means those
structures, devices, improvements, and
sites, the substantially continuous use of
which is necessary for the operation or
maintenance of a pipeline, which are
located on Federal lands, and which are
authorized under the Act, including but
not limited to: supporting structures;
airstrips; roads; 'campsites; pump
stations, including associated heliports,
struCtures, yards,.and fences; valves,
and other control devices; surge and
storage tanks; bridges; monitoring and-
communication devices and structures
housing them; terminals, including
structures, yards, docks, fences, and
storage tank facilities; retaining walls,
berms, dikes, ditches, cuts, and fills;
structures and areas for storing supplies
and equipment. Related facilities may be
connected or nonconnected or
contiguous or noncontiguous to the pipe.

IFR Doc. 80-27 48 Filed 9-10-80;. 845 am]

BILLING CODE 431-84-A

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 311

Uniform Identification System for -
Federal Employees Performing
Essential Duties During Emergencies;
Correction

AGENCY: Federal Emergency
Management Agency.
ACTION: Correction to final rule.

SUMMARY: This action provides a
correction to the FEMA regulations on
uniform identification system for certain
Federal employees which was published
in the Federal Register on June 26, 1980,
45 FR 43199.
FOR FURTHER INFORMATION CONTACT:
Dennis R. DeWalt, (202) 566-0517
Correction:

§ 311.4 [Corrected]
1. On page 43200, § 311.4, Authorized

Agencies, third column, "Department of

Health and Human Resources", should
read "Department of Health and Human
Services".

§ 311.9 [Corrected]
2. On page 43201, § 311.9, Exceptions

from coverage, third column, a comma
should be added in the first line of the
section between the words "military",
and "Coast".
",Dated: September 2, 1980.
Donald P. Young,
Acting General Counsel.
[FR Do. 80-28081 Filed 9-10-80; 8:45 amJ

BILLING CODE 6718-01-M

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Parts 1, 2, and 90

[PR Docket No. 79-338; RM-3470]

Amending the Commission's Rules
and Regulations To Implement a
System of Temporary Licensing for
Multiple Licensed Mobile Relay
Systems Operating in the Business
Radio Service in the 450-470 MHz
Band

AGENCY: Federal Communications
Commission.
ACTION: Report and order.

SUMMARY: The FCC adopts a system of
temporary licensing for multiple
licensed mobile relay systems operating
in the Business Radio Service. The new
procedure will enable eligibles In the
Business Radio Service who wish to be
licensed to an existing community
repeater to begin operations under
certain conditions prior to the receipt of
a formal authorization from the
Commission.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
DATE: Effective January 1, 1981.
FOR FURTHER INFORMATION CONTACT:
Gay Ludington, Private Radio Bureau
(202) 634-2443.

In the matter of amendment ofParts 1,
2, and 90 of the Commission's rules and
regulations to implement a system of
temporary licensing for multiple
licensed mobile relay systems operating
in the Business Radio Service In the 450-
470 MHz band; PR Docket 79-338, RM-
3470.

Report and Order

Adopted: August 1, 1980.
Released: September 4, 1980.
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1. We have before us our proposal I
released January 8, 1980, to implement a
system of temporary licensing for "add
on" users of multiple licensed mobile
relay stations (also known as
"community repeaters") in the Business
Radio Service operating in the 450-470
MIz band.

Introduction
2. Under the system we have

proposed, an applicant could mail to the
Commission an application for a tadio
station authorization on the usual
application form, 2 together with
evidence of frequency coordination 3 if
required. At the same time, the applicant
would complete a second form verifying:
-His or her eligibility for temporary

licensing (i.e. thathe or she is a subsequent
user of a multiple licensed shared facility).

-His or her eligibility in the Business Radio
Service;

4

-That the applicant is not a representative
of a foreign government

-That a formal application has been
completed and mailed to the Commission.
Once the application is mailed or

otherwise submitted to the Commission,
the second form would be posted at the
applicant's control point and would
constitute a valid temporary
authorization. The applicant could then
begin operating his radio facilities using
a temporary nall sign made up of the
prefix "WT" plus the applicant's local
seven digit business telephone number.
This authority would continue until the
Commission acts on the application or
up to 180 days.

Comments
3. Comments and reply comments on

the proposal were received from 115
parties. The overwhelming majority
supported the proposal, citing the
numerous public service benefits it
provides. Stevenson Communications,
for example, notes that the delay in the
Commission's present procedure -

'See Notice ofPoposedRuleMakhtng. PR Docket
79-338.45 FR 3349 (January 17.1980].

'FCC Form 400; cr-f 47 CFR 1.922190.119.
ISee 47 CFR Section 90.175(a) for coordination

and survey requirements.
'E1ligibility requirements for the Business Radio

Service are set out at 47 CFR 90.75(a).
§ 90.75 Business Radio Service
(a) Eligibility. Persons primarily engaged in any of

the following activities are eligible to hold
authorizations in the Business Radio Service to
operate stations for transmission of communications
necessary to such activities of the licensees:

(1] The operation of a commercial activity.
(2] The operation of educational, philanthropic, or

ecclesiastical institutions.
(3] Clergymen activities.
(4) The operation of hospitals, clinics, or medical

associations.
'Under present procedures an applicant

completes and mails his application and waits until

discourages applicafits and provokes a
variety of reactions: ".. (a)
customer gets tired of waiting and
cancels order before delivery; (b)
customer receives equipment, then
doesn't want to pay for it until he can
legally use said equipment; Cc) customer
gets fed up with the waiting and tries to
return equipment and forgets the whole
thing." Others who commented pointed
out that seasonal businesses such as
farming are especially affected by
licensing delays. Teton Communications
(Idaho Falls, Idaho) states, "The farmer
just cannot wait 10 or 11 weeks for a
license when his crops are due to be
harvested or watered -* *." Other
parties point out that temporary
licensing in this Service would go far to
eliminating delay-generated contract
breaches and repudiations and note that
the Commission itself would directly
benefit through elimination of requests
for time consuming application status
checks and through a decrease in the
need for investigations for unlicensed
operations. The California Mobile Relay
Association (CMA) suggested that
temporary licensing should be
implemented for other shared radio
facilities in the Business Radio Service
in other bands. General Electric (GE)
supported the proposal, but was
apprehensive that the forward shift in
the time frame for equipment delivery
might have some adverse repercussions
on its existing radio equipment
distribution system.

4. Parties opposing the procedure
argued that the proposed rule
amendments would lead to "paper
loading," 6 and would necessitate
expensive equipment stocking by
retailers, and that there is no need for
the procedure. Telocator Network of
America (Telocator) questions whether
the temporary licensing procedure .,
would meet the statutory requirements
of Sections 301, 308, and 309 of the
Communications Act of 1934, as
amended.

7

Decision.
5. We have considered the comments

and reply comments carefully and have
decided to adopt the rules substantially
as proposed. We have also decided to
extend the approach to cover other
kinds of multiple licensed arrangements

the Commission acts on his request before
commencing operation.

'This situation could arise where a community
repeater operator artificially inflates the number of
licensees operating on a particular channel. to avoid
having it loaded above a certain user count. This
results in inaccuracies in the frequency
coordinator's data bape. and inefficient use of
scarce spectrum.

'47 U.S.C. 301.308. 309.

in the bands allocated to the Business
Radio Service below 470 MHz.5 We feel
that issues which some raised regarding
difficulties with equipment inventories
and paper loading can be most
efficiently addressed by the industry
itself. and do not outweight the clear
public benefits which temporary
licensing of add-on users of shared
facilities provides. As we pointed out in
our Notice of Proposed Rule Making.
this approach is consistent with our
previous action implementing temporary
licensing in the Personal and Marine
Radio Services.' Furthermore it will
enhance our public service without
diminishing our regulatory
responsibilities. There is little or no
likelihood that these subsequent users of
shared facilities will cause interference
to other users, because they are merely
increasing mobile loading on systems
already in operation. Also, these
systems will already have gone through
frequency coordination or completed the
necessary field study reports.' e

Additionally, the antenna structures
involved will already have received
Federal Aviation Administration
clearance. Finally, the eligibility
requirement in the Business Radio
Service is broad and most applicants
engaged in a business activity will be
found eligible.
6. Telocator argues that a temporary

licensing proiedure contravenes
statutory limitations imposed by the
Communications Act; that it would
compound difficulties the Commission
has identified with the community
repeater concept; and that the changes
proposed do not correlate with the
reasons given for them."

7. We have considered Telocator's
comments, and we do not find that this
approach to issuing temporary operating
authority is contrary to Sections 301, 308
or 309 of the Communications Act of
1934, as amended. Telocator's reading of
the Communications Act eliminates our
ability to interpret the Act with the
degree of flexibility required to fully and

sSpedalized restrictions still apply to users along
the U.S.-Canada border. In order to fulll our
international commitments with Canada. the
addition of stations (other than mobile stations) to
existing radio systems authorized to operate in the
frequency coordination zone along the United
States.Canada border will be limited to stations
with a maximum of 5 watts effective radiated power
and an antenna height of .1 meters above average
terrain until the necessary clearance is obtained
from the Canadian administration.'
'C . Order. FCC 7-20. (1976): Order FCC 78-848

'ee 47 CFR .175.
"Telocatores interest in this proceeding derives

from Its concern that "relaxation" of private radio
eligibility rules might lead to illegal use of the
Business Radio Service and loss of customers for •
services offered by radio common carriers.

Federal Register / Vol. 45,
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responsively serve the public interest.
We do not view our authority and
flexibility as narrowly as Telocator
would have us do 12 and we believe we
have ample authority to prescribe
appropriate procedures for fulfilling our
mandated tasks. Pursuant to Section
303(g) of the Communications Act, the
Commission has a statutory obligation
to encourage "larger and more effective,
use of radio in the public interest," 13

and to accomplish this we possess
extensive rule making authority under
the Communications Act. See e.g.
Sections 303(r) and 4(i). The statute
broadly authorizes the Commission to
.* * * perfqrm any and all acts, make
such rules and regulations, and issue
such orders, not inconsistent with this
Act, as may be-necessary in the
execution of its functions." 14 The rules
we adopt here will help us execute our
functions in a more effective and
efficient manner consistent with our
responsibilities under the statute.1 5

8. Telocator argues that our plan
contravenes the Act which permits us to
make grants of licenses or temporary
authorizations, "only upon written
application therefore received;".16 and
only upon a showing that the "public
interest, convenience and necessity will
be served by granting of such
application." 17 At issue is our ability to
specify what constitutes receipt of an
application. We believe the approach
we have proposed (i.e., that receipt
occurs when an individual delivers his
application to the U.S: mail) is'desirable
in furthering s rapid, efficient radio
communications service for eligible-
members of the public, and is not a new
or itovel definition of receipt. 18

"2See National Broadcasting Company v. United
States 319 U.S. 190 (1942), Federal Communications
Commission v. Pottsville Broadcasting Co., 309 U.S.
134 (1940); United Statesv. Storer Broadcasting Co.,,
351 U.S. 192 (1956).

1347 U.S.C. 303(g).
1"47 U.S.C. 154(i).
"The courts have consistently held that the Act

must be read as granting the Commission "a
comprehensive mandate" with "not niggardly but
expansive powers." National Broadcasting Co. v.
United States, supro at 219. See also United States
v. Southwestern Cable Co. 392 U.S. 157 (1968);
Philadelphia Television Broadcasting Co. v. FCC
359 F. 2d 282 (1966).

1647 U.S.C. 308(a).

1"47 U.S.C. 309(a).

"The administrative designation of "receipt" as
the date of mailing Is most familiar to us under the
Internal Revenue Service practice of deeming the
date of mailing as the date of receipt, and Congress
has specifically codified this practice at 26 U.S.C.
7502 (timely mailing treated as timely filing): "(a)(1)
Date of Delivery-If any return, claim, statement or
other document required to be filed * * .is * . *
delivered by United States mail to the agency, the
date of the United States postmark * * shall be
deemed to be the date of delivery or the date of
payment * *"

9. Further, because of the broad
nature of the eligibility requirements in
the Business Radio Service, there should
be no major issues before us concerning
an applicant at the time of application
mailing'19 Any potential interference
problems with other facilities on the
same or on other frequencies which
might conceivably eventuate will have
been addressed at the time the initial
license for the shared facility was
granted. Antenna site and height,
environmental issues, if any, and
aeronautical hazards will also have
been resolved. It is only after this work
has been done that the new (second,,
third, etc.) user of the shared facility
would be permitted to operate under the
temporary authorization, and then only
for a relatively short period of time, that
is, until we act on his or her application
for regular authorization. Thhs, the risks
for allowing an unqualified person to
bperate are rather minimal, especially
when weighed against the public benefit
generally resulting from immediate
implementation of needed radio
communications systems. Telocator's
arguments must be considered in this
light. Furthermore, under this temporary
licensing procedure, the Commission
,will continue to grant permanent
authorizations only after evaluation of
written applications, and after the -
requisite public interest determination
have been made. We therefore reject
Telocator's argument that we lack the
necessary power to adopt a temporary
licensing procedure and we conclude,
consisteiit with Sections 301, 308 and
309, that we may implement this
procedure for temporary licensing.

10. We also reject Telocator's other
objections that action on this measure at
this time is inappropriate and that there
is no need for the temporary
authorization procedure, either at

"Telocator's citation of Folkways Broadcasting
Company v. Federal Communications Commission,
379 F. 2d 447(1967) and other common carier cases
is inappropriate. in Folkways, the court required the
Commission to institute evidentiary proceedings to
deal with public interest considerations which had
already been raised. In the instant situation, unlike
Folkways, (where adverse findings had already
been made), there will be no issue as to character
qualifications at the time of grant of the temporary'
permit in the overwhelming majority of cases
because of the broad eligibility standards in the
Business Radio Service. We would point out that
the eligibility criteria to be met at the outset by
radio common carriers (and other types of
Commission licensees, e.g. broadcasters], and by
Business Radio Service licensees are very different
standards. The Commission does not measure the
eligibility of a Business Radio Service applicant by
radio common carrier standards. There is. in the
instant situation, no reason not to issue a temporary
authorization once the application is mailed, The
issue of a temporary permit does not prejudge the
issue of character when the permahent
authorization is mude. See in Re Application Voice
of Reason, Inc. 37 FCC 2d 686 (1972).

present or in the future. Telocator argues
that since in our on-going proceeding in
PR Docket No. 79-10720 we are re-
evaluating licensing procedures of
community repeaters in the 800 MHz
band, that it is "unreasonable" and
"irrational" to propose these temporary
licensing rules for community repeaters
at this time. Our answer to this point, in
short, is that the above proceeding deals
with multiple licensing at 800 MHz and
has nothing to do with licensing
practices below 800 MHz. 2

1. Although
Telocator is correct in its observation
that the processing delay time for these
systems has been reduced in recent
months, these rules represent a more'
permanent solution to the delay
problem.

11. We turn now to copnments asking
modification in the proposed procedure.
CMRA, while approving of the
temporary licensing scheme, asked that
we include all multiple licensed shared
base station facilities, whether radio or
wireline controlled, which operate in the
Business Radio Service in the frequency
bands 30-50 MHz and 150-170 MHz as
well as 450-470 MHz. We have
considered CMRA's request and we
conclude that it is consistent with our
overall objectives in this proceeding.
The same considerations which permit
the temporary licensing approach for
mobile relay systems 22 apply-equally to
these other shared facilities. We
conclude, therefore, that the public
interest will be served by including
these facilities in this approach and we
are expanding temporary licensing to
include these systems.

12. The General Electric Company
(GE] has expressed concern that the
proposed change will have adverse
repercussions on the highly competitive
equipment marketplace, because it will
necessitate major changes in the way
GE and some other radio equipment
manufacturers market their products. GE
contends that most dealers presently do
niot maintain an inventory and sell radio
equipment off the shelf, Instead, the
dealer orders the necessary radio
equipment from the manufacturer who
then assembles and delivers it to the
dealer. Arrangements are usually made
to have the equipment delivered to the

"0PR Docket 79-107,71 FCC 2d 1391, released
May 16, 1979.

"'Telocator also makes an additional argument
regarding the need for frequency coordination.
However, the issue of the need for frequency
coordination for add-on users of multiple licensed
mobile relay facilities is presently pending In RM-
344s. We think It more appropriate to address tho
comments of Telocator and others on point In that
proceeding.

21I.e. FAA clearance. little llkehood of
interference, prior frequency coordination and
broad eligibility criteria.
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dealer about the same time that a
license is issued to the user. The new
licensing procedure will eliminate this
delay. Dealers will be faced with a
demand from customers to purchase and
install equipment immediately. Such a
change in customer demand
characteristics will require dealers to
stock inventory in order to remain
competitive. This in turn may require
local dealers to procure financing to
purchase equipment, to rent storage
space, to procure insurance, etc. GE
therefore requests we delay
implementation of our new rules to
provide a period of time for
manufacturers and dealers to alter or
adjust their marketing procedures to
assimilate this change.

13. We have considered these points
and decided to delay implementation of
the new rules until January 1,1981.
While we point out that our new
procedure does not require any dealer to
change his current method of doing
business, we can understand that
market forces may compel
manufacturers to change their present
operating procedures. We believe,
however, that prompt implementation of
this new procedure would most serve
the public interest. January 1, 1981, was
chosen to allow for sufficient time to
have the temporary licensing forms
printed and distributed, and we believe
that GE can accomplish whatever
marketing changes they wish to make
within that time.

14. The Special Industrial Radio
Service Association (SIRSA] asks that
the concept of temporary licensing be
extended to mobile relay systems
operating in the Special Industrial Radio
Service. It maintains that the advantges
to be gained are substantially the same
as those in the Business Radio Service.
However, determining eligibility in the
Special Industrial Radio Service
represents a much more serious problem
than in the Business Radio Service.23
Additionally, SIRSA's request is beyond
the scope of this proceeding. We are,
therefore, declining to adopt this
suggestion.

15. Finally, the National Association
of Business and Educational Radio, Inc.
(NABER) expressed its concern with the
issuing of "John Doe" 2 coordinations.

2To be eligible in the Special Industrial Radio
Service the applicant must meet the stringent
eligibility requirements set out at Rule Section
90.73(a). The criteria are quite detailed and require
considerably more of a showing than required of
applicants in the Business Radio Service. See 47
CFR 90.n[a).

2 Frequency recommendation letters contain
coordination information for a given transmitter
location, and such lettters must be submitted with
the application in lieu of a field study in the
Business Radio Service for frequencies below 470

Specifically NABER is concerned about
the potential for artificial inflation of its
data base, and it therefore asks the
Commission to place "guidelines" on the
use of "John Doe" coordination letters.23

16. In the Notice of Proposed Rule
Making the Commission did not
specifically mandate the issuance of
"John Doe' coordination letters, and we
believe that the concerns which NABER
expresses with regard to the integrity of
its data base have some merit.
Therefore, NABER may issue
coordiration letters in the manner it has
indicated. We decline, however, to
undertake to notify NABER when a
coordination letter is used& We believe
this is something NABER can best work
out as part of its own procedure for
providing coordination letters.

Conclusion
17. In view of the foregoing, the

Commission concludes that adoption of
a temporary licensing procedure for
shared Business Radio Service systems
operating in the 30-50 MHz, 150-170
MHz, and 450-470 MHz bands will serve
the public interest, convenience and
necessity and we are adopting the rules
set out in Appendices A and B. This
system of licensing will benefit radio
users by enabling them to begin
operations more quickly than heretofore,
and will not in any way lessen the
Commission's ability to determine
whether the applicant is eligible and
possesses the necessary qualifications
to be permanently licensed in the
Business Radio Service.

18. The new form for temporary
licensing and the posting requirement is
adopted subject to General Accounting
Office clearance. Sufficient supplies of it
must be obtained to'cover at least initial

MHz. See CFR 90.175. In the case of a community
repeater the coordination information Is the same
for every add-on-user. Nameless or "John Doe"
coordination letters could be issued by NABER to
the community repeater operator and could be used
lo accommodate unexpected applicants who need
immediatexadio service. The community repeater
operator would fill in the name of the applicant.
who would then attach the coordination form to his
application for submission to the Commision.

=The guidelines NABER wishes us to Implement
are as follows:

-The recommendation letter to remain valid for
a period not to exceed 00 days. with the possibility
of another 80 day extension, upon notification of
need.

-Notification that an applicant has used the
recommendation and applied to the Commission for
a Business Radio Service authorization:

-A restriction on the number of coordination
letters which may be issued to any one shared
facility.

-A restriction on the number of mobile stations
(5) for which the coordination letter may be used.

"For example, a franked return envelope for
submission of a stub from the coordination letter
which will permit NABER to identify each
coordination letter when it Is used.

demand. Unless the public is advised, to
the contrary, the rules we here adopt
will be effective January 1,1981.

19. Accordingly, pursuant to the
authority contained in sections 4(i) and
303(r) of the Communications Act of
1934, as amended, it is ordered, that
effective January 1.1981. Parts 1, 2, and
90 of the Commission's rules are
amended as set forth in Appendix A
below.

20. It is further ordered that this
proceeding is terminated.

21. It is further ordered That the
Secretary shall cause this Report and
Order to be published in the Federal
Register.
(Secs. 4, 303.48 sat. as amended, 1066, 1062;
(47 U.S.C. 154. 303).)
Federal Communications Commission.
William J. Tricarico,
Secretary.

Appendix A

Parts 1, 2, and 90 of Chapter I of Title
47 of the Code of Federal Regulations
are amended as follows:

PART 1-PRACTICE AND PROCEDURE

1. In § 1.922 a new FCC Form and
Title are added to read as follows:

§ 1.922 Forms to be used.

FCC ktm Te

572-. Tnipoary Pamt lo Operate a Buwaess Redo

2. In § 1.925 a new paragraph (g] is
added to read as follows:

§ 1.925 Application for special temporary
authorization, temporary permi, or Interim
amateur permtL

(g) An applicant for a Business radio
station license utilizing an already
authorized facility may operate the
radio station for a period of 180 days,
under a temporary permit, evidenced by
a properly executed certification made
on FCC Form 572, after the mailing of a
formal application for station license
together with evidence of frequency
coordination, if required, to the.
Commission. The temporary operation
of stations, other than mobile stations,
within the Canadian coordination zone
will be limited to stations with a
maximum of 5 Watts effective radiated
power and a maximum antenna height
of 6.1 meters above average terrain.
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PART 2-FREQUENCY ALLOCATIONS composition of call sign, and call sign
AND RADIO TREATY MATTERS; block are added to the table of call
GENERAL RULES AND REGULATIONS signs, to read as follows:

3. In § 2.302, a new clasd of station, § 2.302 Call signs.

Class of station Composition of call sign Call sign blocks

Business radio temporary permit .......................... 2 letters, 7 digits ...... ........ ..... WT plus local telephone number.

PART 90-PRIVATE LAND MOBILE
RADIO SERVICES

4. Subpart G of Part 90 is amended by
the addition of new rule § 90.159 to read
as follows:

§ 90.159 Temporary permit.
An applicant for a Business radio

station license utilizing an already
authorized facility may operate the
radio station for a period of up to 180
days, under a temporary permit
evidenced by a properly executed
certification made of FCC Form 572 after
the mailing of a formal application for
station- license, together with evidence
of frequency coordination, if required, to
the Commission. The temporary
* operation of stations, other than mobile
stations, within the Canadian
coordination zone will be limited to
stations with a maximum of 5 Watts
effective radiated power and a
maximum antenna height of 6.1 meters
above average terrain.

5. In § 90.119, a new paragraph (e) is
added to read as follows:

§ 90.119 Application forms.

(e) Form 572, Temporary Permit to
Operate a Business Radio'Station,
should be properly executed, if
applicant is eligible and desires to
operate his station pending the
processing of his formal application (See
also § 90.159).

6. In § 90.437, a new paragraph (c) is
added td read as follows: -

§ 90.437 Posting station licenses.

(c) Entities operating under-a
temporary permit authorized in
accordance with § 90.159 should post an
executed copy of FCC Form 572, at
every control point othe system.
BILLING CODE 6712-01-M
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APPENDIX B

TEMPORARY PERMIT TO OPERATE A BUSINESS RADIO STATION

DO NOT MAIL THIS FORM TO THE COPWISSION

Use this form only if you want a temporary permit in the
Business Radio Service to operate on an existing
licensed facility in the 30-SO MHz, 150-170 M4z and 450-470
MHz bands while your regular application Form 400 is being
processed by the FCC.

Do not use this form if you operate an individual non-shared
Mobile Relay. station.

Do not use this form until you comply with frequency
coordination requirements under Section 90.175 of the
FCC Rules

II I hereby certify that:

I am not the representative of a foreign government.

I am eligible in the Business Radio Service under
Section 90.75.

I have not been denied a license or had a license
revoked by the FCC.

I am not subject to any other legal action concerning
the operation of radio station.

I have complied with frequency coordination requirements
under Section 90.175 of the FCC Rules and attached evidence
of coordination with my regular application(s).

I haveailed my FCC Form 400 on , 19

Applicant Name

Applicant Mailing Address

Signature of person responsible for the operation of
this Radio Facility.

If you-cannot certify to the above, you are not eligible for
a temporary permit. Willful false statements void this permit
and are punishable by fine and/or imprisonment.
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*Location of Shared Mobile Relay station.

Address

City County State

*Location of control station(s)

*Number of Mobile Units

Provide the name and call sign of
operating on the shared facility.

Licensee call sign -- E-

a licensee presently

Licensee Name

Complete the block as. indicated-

Use this temporary call sign until a call sign is given
by the Federal Communications Commission.

Local Telephone Number
(Required ID is WT plus local business telephone number)

Your authority under this permit is subject to all applicable
laws, treaties and regulations and Is subject to the'right
of use or control by the Government of the United States.
This permit is valid for '180 days from the date the Form 400
is mailed to the FCC.

You must have a temporary permit or a license from the FCC
to operate your Land Mobile radio transmitters.

VI Post this form ora photocopy of this form at your system's
control point.

[FR Doc. 80-27969 Filed 9-10-80 8:45 am]
BILLING CODE 6712-01-C

• -- -_
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47 CFR Part 73

[BC Docket No. 80-51; RM-3218]

FM Broadcast Station in Chatham,
Mass.; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.
ACTION: Report and order.

SUMMARY: Action taken herein assigns a
Class B FM channel to Chatham,
Massachusetts, as its first FM channel
assignment, in response to a petition
filed by Rosemary D. Nelson. The
assignment is consistent with other
assignments made in the Cape Cod area.
EFFECTIVE DATE: October 9,1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
Montrose H. Tyree, Broadcast Bureau,
(202) 632-9660.

SUPPLEMENTARY INFORMATION:

Report and order (Proceeding
Terminated)

Adopted: August 22,1980.
Released: September 4,1980.
By the Chief, Policy and Rules Division:

1. The Commission herein considers a
proposal for the assignment of Class B
FM Channel 298 to Chatham,
Massachusetts, as that community's first
FM assignment. This proceeding was
initiated by a Notice of Proposed Rule
Making, adopted February 6,1980,45 FR
12454, published February 26,1980,
based on a petition filed by Rosemary D.
Nelson ("petitioner"). Supporting
comments were filed by petitioner in
which she reaffirmed her intent to file
for the channel, if assigned. Oppositions
were filed by Harbinger Broadcasting
Co., Inc., licensee of Station WCOD-FM,
Hyannis, Massachusetts; Seashore
Broadcasting Co. ("Seashore"), licensee
of Stations WVLC(AM), and
WLOM(FM), Orleans, Massachusetts;
and Central Vermont Radio Corporation
( ("Central Vermont"), licensee of
Stations WOCB(AM) and WSOX(FM,
West Yarmouth, Massachusetts, to
which petitioner responded.

2. Chatham (pop. 4,554)1 is located in
Barnstable County (pop. 96,656), on
Cape Cod, approximately 110 kilometers
(70 miles) from Boston. Petitioner states
that a Class B channel would better
serve the special local needs and
interests of Chatham and lower Cape
area.

I Population figures are taken from the 1970 U.S.
Census.

3. In opposition, Central Vermont,
Seashore and Harbinger contend that
although there are no aural services
licensed to the community, Chatham is
served by a multiplicity of radio
broadcast services, unlike the situation
relied on by the Commission in Cape
Charles, Virginia, 43 FR 6606 (1978). The
assignment of a Class B radio station in
Chatham would allegedly fractionalize
the existing stations' audiences, thereby
reducing the revenue to each of the
stations. They maintain that a Class A
frequency will serve the needs of
Chatham.

4. Petitioner in reply, states that the
parties in opposition have not advanced
any substantial public interest basis for
rejection of the proposed assignment.
She further stales that since five Cape
Cod communities with similar
populations (two even smaller) have
already been assigned Class B channels,
a Class A channel in Chatham has very
little chance of economic survival.
Petitioner states that Chatham's growth
pattern (a 32% increase to 6,027 from
1970 to 1975), a tourist population of
25,000 during the summer months,
fulfillment of the Commission's technical
requirements without precluding FM
service to any other locality, and the
Commission's past practice of allocating
Class B channels to Cape Cod's major
communities to insure effective service
justify the assignment of a Class B
channel to Chatham.

5. It appears that the opposition's
comments are more concerned with the
competitive impact of another Class B
station in the market, but that is not the
issue we need to consider here. This
issue can more adequately be resolved
within the context of the application
processing and further consideration
shall be deferred until that stage.
Although there are factual differences in
the Cope Charles, Virginia, proceeding,
the pattern of assignments in that area
are similar to the situation here. All of
the major communities (West Yarmouth
(pop. 3,699), Orleans (pop. 3,055),
Hyannis (pop. 6,847), Barnstable (pop.
1,202) and Falmouth (pop. 5,806)), have
Class B assignments. It would be
inconsistent in our opinion to deviate
from this distribution particularly where
a need based on growth and tourism has
been established. Accordingly, the
Commission believes the public interest
would be served by assigning Channel
298 to Chatham.

6. In view of the foregoing, IT IS
ORDERED, that effective October 9,
1980, the FM Table of Assignments
(Section 73.202(b) of the Commission's
Rules) IS AMENDED with regard to the
following community:

chtuwm Mm M5

7. Authority for the action taken
herein is found.in Sections 4[i), 5(d)[1),
303(g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and Section 0.281 of the
Commission's Rules.

8. It is further ordered, That this
proceeding IS TERMINATED.

9. For further information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202] 632-9660.
(Secs. 4.5, 303. 48 Slat., as amended, 1066,
1068,108247 U.S.C. 154.155.303)
Federal Communications Commission.
Henry L. Baumann.
Chief, Policy andRules Divisfon, Broadcast
Bureau.
JtR Do. $0-9M Filed 9-ID40: US5 am)
ILLO cooa 712-,-M

DEPARTMENT OF TRANSPORTATION
Research and Special Programs
Administration

49 CFR Parts 173, 178

[Docket No. HM-166C; Amdt Nos. 173-14,
178-62]

Termination of Certain Regulations;
Obsolete Packaging Specifications

AGENCY. Materials Transportation
Bureau (MTB). Research and Special
Programs Administration, DOT.
ACTION: Final rule.

SUMMARY: The purpose of these
amendments to the Department's -
Hazardous Materials Regulations is to
remove certain specification packagings
that are no longer being manufactured
or are not in general use. This action is
in keeping with Executive Order 12221
on "Improving Government
Regulations". These amendments will
result in fewer, simpler and less
burdensome regulations.
EFFECTIVE DATE: September 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Darrell L Raines, Chief, Exemptions and
Regulations Termination Branch, Office
of Hazardous Materials Regulation, 400
7th Street SW., Washington, D.C. 20590,
(202) 472-2726.
SUPPLEMENTARY INFORMATION: On
October 18, 1979, the MTB published a
Notice of Proposed Rulemaking, Docket
HM-166C; Notice No. 79-13; (44 FR
60112) which proposed to eliminate 27
DOT specification packagings from 49
CFR. The principal purpose of this
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action is the termination of unnecessary
regulations. The elimination of 20
packaging specifications will result in,a
reduction of 49 CFR by approximately 48
pages.

The Bureau received seventeen
comments on Notice 79-13:

The most significant difference
between the final rule and the proposed
rulemaking is that DOT Specifications
3B seamless steel cylinders, 5L steel
barrels or drums, 5P lagged seel drums,
6C steel barrels or drums, 37K steel
drums, 23F and 23H fiberboard boxes
are retained in this rulemaking.
According to the comments received,
these specific packagings are still being
manufactured and are in general use.
Steel cylinder Specifications 3C, 3D,
3A480X, 4, 4A, and 4C will continue to
be authorized for use as packagings for
materials listed in Part -173. However,
new construction is not authorized and
their specifications have been removed
from Part 178.

Specifi6ation ZA inside containers,
metal can, pails and kits, steel barrels or
drum Specifications 5D, 5F, 5H, 5X, 6A,
6K, 17X, metal kegs Specification 13, and
aluminum barrels or drum Specifications
42C, 42E, 42F, 42G and 42H'have all
been deleted from Parts 173 and4178.

One commenter recommended that
DOT Specification 42D aluminum drums
also be eliminated. Since Specification
42D was not included in Notice No. 79--
13, it has not been included in this
rulemaking. However, it will be included
in a notice of proposed rulemaking in
the near future. Any person having
knowledge of other specifications that
are no longer necessary should contact
Mr. Raines at the address or phone
number shown earlier in this preamble.

PART 173-SHIPPERS-GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

In consideration of the foregoing,
Parts 173 and 178 of 49 CFR are
amended as follows:

1. In § 173.60, paragraphs (a)(2) and
(a)(3) are deleted; paragraph (a](4) is
revised as follows:

§ 173.60 Black powder and low
explosives.

(a) * * *
(2) [Reserved]
(3) [Reserved]
(4) Specification 14, 15A, or 1GA

(§ § 178.165, 178,168, 178.185 of this
subchapter). Wooden boxes with inside
fiber or metal containers not over 1Y2
pounds capacity each, or cotton bags of
at least 4 ounce cotton duck not over 25
pounds capacity each. The gross weight
of Specification 14 boxes may not
exceed 140 pounds and the gross weight

of Specification 15A or 16A boxes may
not exceed 200 pounds.

2. In § 173.93, paragraphs (a)(2), (a)(3),
and (a)(7) are deleted; paragraphs (a)(9),
(b)(1), (d)(1), and (e)(2) are revised as
follows:

§ 173.93 Propellant explosives (solid) for
cannon, small arms, rockets, guided
missiles, or other devices, and propellant
explosives (liquid).

(a) * * * -
(2) [Reserved]
(3) [Reserved]

* * * * *

(7) [Reserved]
* * * * *

(9) Specification 14, 15A, 15B or 15C
(§ § 178.165, 178.168, 178.169, 178.170 of
this subchapter] wooden boxes, or
Specification 23F or 23H (§ § 178.214,
178.219 of this subchapter) fiberboard
boxes, vith not more than four strong
inside tight metal containers of not more
than 25 pounds each. The gross weight
in fiberboard boxes may not exceed 65
pounds,
* * * *

(1) Specification 5, 5A, 5B, 6B, or 6C
(§§ 178.80, 178.81,178.82,178.98, or
178.99 of this subchapter). Metal barrels
or drums.
* * * * *

(1) Specification 5, 5A, 5B, 6B, or 6C
(§ § 178.80, 178.81, 178.82, 178.98, 178.99
of this subchapter). Metal barrels or
drums.
* * * * *

(e) * *
* * * * *

(2) Specification 5B, 6B, 6C, GD; also
17C or 17H (single-trip) containers
(§ § 178.82, 178.98, 178.99, 178.102,
178.115, 178.118 of this subchapter).
Metal barrel, drum, or cylindrical steel
overpack, with inside Specification 2S
(§ 178.35 of this subchapter)
polyethylene container, packed inside a
strong, tight metal drum. Inside steel
drum must be surrounded on all sides
with at least 2 inches of incombustible
absorbent cushioning material uniformly
distributed. Polyethylene containers are
authorized only for liquids that will not
react dangerously with the plastic or
result in container failure.

3. In § 173.119, paragraphs (a)(10), and
(k)(2) are revised; paragraphs (a)(15),
(b)(6) and (k)(4] are deleted as follows:

§ 173.119 Flammable liquids not
specifically provided for.

(a)* * *

(10) Specification 42B, (§ 178.107 of
this subchapter). Aluminum drums.
* * * * *

(15) [Reserved]
* * * * *

(b) * * *

(6) [Reserved]
* * * * *

(k) * * *
(2) Specification 6B, or GC (§§ 178,98,

178.99 of this subchapter). Metal barrels
or drums.
* * * * *

(4) [Reserved]
* * * , *

4. In § 173.121, paragraph (a)(3) Is
revised as follows:

§ 173.121 Carbon bisulfide (dlsulflde).
(a) * * *

(3) Specification 15A, 15B, 15C, 16A,
or 19A (§ § 178.168, 178.169, 178,170,
178.185, 178.190 of this subchapter).
Wooden boxes with strong inside metal
containers or with inside glass or
earthenware containers not over 5 pints
capacity each.
* * * * *

5. In § 173.122, paragraph (a)(2) is
revised as follows:

§ 173.122 Acrolein, Inhibited.
(a) * * *
(2) Specification 15A, 15B, 15C, 16A,

or 19A (§ § 178.168, 178.169, 178.170,'
178.185, 178.190 of this subchapter).
Wooden boxes with strong inside tight
metal containers not over 5 gallons
capacity each.
* * * *

6. In § 173.127, paragraph (a)(2) is
revised; paragraph (a)(3) is deleted as
follows:

§ 173.127 Nitrocellulose or collodion
cotton, fibrous or nitrostarch, wet;
nitrocellulose flakes; collolded
nitrocellulose, granular, flake, or block, and
lacquer base or lacquer chips, wet.

(a) * * *
(2) Specification 6B, 6C, or 6]

(§ § 178.98, 178.99, 178.100 of this
subchapter). Metal barrels or drums not
over 55 gallons capacity. Specification 61
(§ 178.100 of this subchapter) drums
must have removable heads of 14 gauge
metal or 16 gauge metal with one or
more corrugations near the periphery
and heads must have a minimum
convexity of % inch; each drum must
have three rolled or swedged-in hoops,
one of which shall be in the body near
the curl.

(3) [Reserved]
* * * * *

7. In § 173.134, paragraph (a)(2) is
revised as follows:
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§ 173.134 Pyroforld liquids, n.o.s.
(a) * * *
(2) Specification 15A, 15B, or 15C

(§ § 178.168,178.169,178.170 of this
subchapter) wooden boxes or
Specification 12B (§ 178.205 of this
subchapter) fiberboard boxes enclosing
not more than four strong tight metal
cans with inside containers of glass or
metal, not over one quart capacity each,
having positive screwcap closures
adequately gasketed ahead of the
threads. Inside containers must be
cushioned on all sides with dry,
absorbent, incombustible material in a
quantity sufficient to absorb the entire
contents. The strong tight metal cans
must be closed by positive means, not
by friction.
* • * * *

8. In § 173.135, paragraph (a](4) is
deleted as follows:

§ 173.135 Diethyl dichlorosilane, dimethyl
dichlorosilane, ethyl dichlorosilane, ethyl
trichlorosilane, methyl trichlorosilane,
trimethyi chlorosilane, and vinyl
trichlorosilane.

(a) * * *

(4) [Reserved]
• • * • *

9. In § 173.136, paragraph (a)(4) is
deleted as follows:

§ 173.136 Methyl dichiorosilane and
trichlorosilane.

(a) * * *

(4) [Revised]
* * * * *

10. In § 173.137, paragraph (a)(2) is
revised as follows:

§ 173.137 Lithium aluminum hydride,
ethereal.

(a) * * *

(2) Specification 6B, 6C, or 17H
(single-trip) (§§ 178.98,178.99,178.118 of
this subchapter). Metal barrels or drums
with not more than one inside glass
container not exceeding 2 gallons
capacity. The inside container must be
completely cushioned in sufficient
incombustible cushioning material to
completely absorb the contents in event
of breakage.

11. In § 173.139, paragraph (a)(3) is
revised as follows:

§ 173.139 Ethylene imine, inhibited, and
propylene imine, inhibited.

(a) * * *
(3) Specification 6B, 6C, or 6J

(§ § 178.98, 178.99, 178.100 of this
subchapter). Metal barrels or drums,
with one inside Specification 17E
(§ 178.116 of this subchapter) metal
drum not over 30 gallons capacity.
Inside drum must be completely

surrounded with incombustible
cushioning material.

12. In § 173.154, paragraph (a)(1) is
revised as follows:

§ 173.154 Flammable solids, organic
peroxide solids and o=idizers not
specifically provided for.

(a) * * *

(1) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums.
* * * * *

13. In § 173.156, paragraph (a)(2) is
deleted as follows:

§ 173.156 Barium peroxide and calcium
peroxide.

(a) * * *
(2) [Reserved]

14. In § 173.160, paragraph (a)(2) is
revised as follows:

§ 173.160 Calcium chlorite and sodium
chlorite.

(a) * * *

(2) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums.

15. In § 173.161, paragraph (a)(2) is
revised as follows:

§ 173.161 Calcium phosphide.
(a) * * *

(2) Specification 6B or 6C (6§ 178.98.
178.99 of this subchapter). Metal barrels
or drums.

16. In § 173.163. paragraph (a)(1) is
revised as follows:

§ 173.163 Chlorate of soda, chlorate of
potash, and other chlorates.

(a) * *

(1) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums.

17. In § 173.164, paragraph (a)(1) is
revised as follows:

§ 173.164 Chromic acid or chromic acid
mixture, dry.

(a) * * *

(1) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums.

18. In § 173.166, paragraph (a)(1) is
revised as follows:

§ 173.166 Cobalt resinate, precipitated,
calcium resinate, and calcium resinate
fused.

(a) • * *

(1) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums.
* • S • •

19. In § 173.175, paragraph (a)(2) is
revised as follows:

§ 173.175 Lacquer base, or lacquer chips,
dry.

(a)
(2) Specification 6B or 6C (§6 178.98,

178.99 of this subchapter). Metal barrels
or drums.

20. In § 173.184. paragraph (a)(3) is
revised: paragraph (a)(6) is deleted as
follows:

§173.184 Nitrocellulose or collodion
cotton, wet, or nitrocellulose, colloided,
granular, or flake, wet, or nitrostarch, wet,
or nitroguanidine, wet.

(a) * * *
(3) Specification 6B, 6C, or 6J

(§§ 178.98,178.99,178.100 of this
subchapter). Metal barrels or drums not
over 55 gallons capacity. Specification 6J
(§ 178.100 of this subchapter) drums
must have removable heads of 14 gauge
metal or 16 gauge metal with one or
more corrugations near the periphery
and the heads must have a minimum
convexity of % inch; each drum must
have three rolled or swedged-in hoops,
one of whichshall be in the body near
the top curl.
• * • *l *

(6) [Reserved]

21. In § 173.187, paragraph (a)(2) is
revised as follows:

§ 173.187 Peroxide of sodium.
(a) * * -

(2) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums.

22. In § 173.188, paragraph (a)(2) is
revised; paragraph (a)(4) is deleted as
follows:

§ 173.188 Phosphoric anhydride.
(a) * - *
(2) Specification 6B or 6C (§§ 178.98,

178.99 of this subchapter). Metal barrels.
or drums.

(4) [Reserved]

23. In § 173.189, paragraph (a)(2) is
revised as follows:

§ 173.189 Phosphorus, amorphous, red.
(a) * * *
(2) Specification 6B; also 37A or 37B

(single-trip containers) (§§ 178.98,
178.131, 178.130 of this subchapter).
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Metal barrels or drums. Gross weight
not to exceed 160 pounds.
* * * * *

24. In § 173.190, paragraphs (b)(2) and'
(d)(1) are revised as follows:

§ 173.190 Phosphorous, white or yellow.
* * * * *r

(b) * * *
(2) Specification 5A or 6B (§ § 178.81,

178.98 of this subchapter). Metal barrels
or drums, not bver 30 gallons capacity
each.
* * * * *

(1) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums, not over 30 gallons capacity
each.
* * * * *

25. In § 173.191, paragraph (a)(2)is
revised as follows:

§ 173.191 Phosphorous pentachloride.
(a] * * *
(2) Specification 6B or 6C; also'37A or

37B (single-trip containers) (§ § 178.98,
178.99, 178.131, 178.132 of this
subchapter). "Black iron" metal barrels
or durms.

26. In § 173.195, paragraphs (a)(2) and
(b)(1) are revised as follows:

§ 173.195 Pyroxylin plastic scrap.
(a) * * *
(2) Specification 6B, 6C, or 6J; also

17H, 37A, or-37B (single-trip containers)
(§§ 178.98,178.99, 178.100, 178.118,
178.131, 178.132 of this subchapter).
Metal barrels or drums.
* ,* * * *

(b) * * *
(1) Specification 6B or 6C; or 17H

(single-trip) (§§ 178.98,178.99,178.118 of
this subchapter). Metal barrels or drums.
* * * * *

27. In § 173.201, paragraph (a)(1) is
revised as follows:

§ 173.201 Rubber scrap, rubber buffings,
reclaimed rubber, or regenerated rubber.

(a) * * *
(1) Specification 6B or 6C (§§ 178.98,

178.99 of this subchapter). Metal barrels
br drums.

28. In § 173.203, paragraph (a](2) is
revised as follows:

§ 173.203 Tetra.nitromethane.
(a) * *
(2) Specification 6B or 6t (§§ 178.98,

178.99 of this subchapter]. Metal barrels
or drums, with an inside stainless steel
or aluminum drum(s). The inside drum

may have no opening larger than 2.5
inches in diameter and must be securely
closed by a gasketed screw type device.
Gaskets must be made of materials that
will not deteriorate upon contact with
the contents. The inside drum(s) must be
cushioned with not less than 2 inches of
absorbent incombustible cushioning
material. Each inside drum shall be of
not less than 20 gauge metal and shall
be tested for leakage before packing in
the outside drum.

29. In § 173.204, paragraph (a)(2) is
revised as follows:

§ 173.204 Sodium hydrosulfite.

(a)* * *
(2) Specification 6B or 6C (§§ 178,98,

178.99 of this subchapter). Metal barrels
or drums.
* * * * * ,

30. In § 173.206, paragraph (a)(2) is
revised as follows:

§ 173.206 Sodium or potassium, metallic;
sodium amide; sodium potassium alloys;
sodium aluminum hydride; lithium metal;
lithium silicon; lithium ferro silicon; lithium
hydride; lithium borohydride; lithium
aluminum hydride; lithium acetyilde-
ethylene diamine complex; aluminum
hydride; cesium metal; rubidium metal;
zirconium hydride, powdered.

( a ) * * * 

I 
"

(2) Specification 5, 5C, 6B, or 6C
(§ § 178.80, 178.83, 178.98, 178.99 of this
subchapter). Metal barrels or drums. Not
authorized for lithium aluminum hydride
or aluminum hydride.

31. In § 173.207, paragraphs (a)(2) and
(b)(4) are revised as follows.

§ 173.207 Sulfide of sodium or sulfideof
potassium, fused or concentrated, when
ground.

(a) * * *

(2) Specification 6B or 6C (§ § 178.98,
178.99 of this subchapter). Metal barrels
or drums.
* * .* * * I

(b)* * *

(4) Specification 6B or 6C (§ § 178.98,
178.99 of this subchapter). Metal barrels
or drums.
* * *' * *

32. In § 173.214, paragraphs (a)(1),
(b)(1), (c)(1), and (d)(1) are revised as
follows:
§ 173.214 Hafnium metal or zirconium
metal, wet, minimum 25 percent water by
weight, mechanically produced, finer than
270 mesh particle size; hafnium metal or

zirconium metal, dry, in an atmosplero of
Inert gas, mechanically produced, finer than
270 mesh particle size; hafnium metal or
zirconium metal, wet, minimum 25 percent
water by weight, chemically produced (see
Note 1), finer than 20 mesh particle size;
hafnium metal or zirconium metal, dry, In an
atmosphere of Inert gas, chemically
produced (see Note 1), finer than 20 mesh
particle size.

(a] * * *

(1) Specification 15A or 15B
(§§ 178.168, 178.169 of this subchapter]
wooden boxes or Specification 6B or OC
(§ § 178.98, 178.99 of this subchapter]
metal drums with inside containers of
glass or non-carbon polyethylene having
net weight of not over 10 pounds each.
Inside glass containers must be
equipped with positive type clamp-on
closures equipped with rubber gaskets.
Inside polyethylene containers must
have screw-cap closures equipped with
gaskets ahead of thread and shall be of
material which will not react with or be
decomposed when in contact with
contents. Screw-cap closures must be
secured in place by suitable tape. Each
glass or polyethylene container must be
surrounded on all sides with not less
than 1-inch of incombustible cushioning
material and in an amount sufficient to
completely absorb the entire liquid
contents of the containers. Each inside
glass oi polyethylene container must be
placed in a strong tight metal can closed
with push-in cover held in place by
solderifig or crimping at least four
points. The authorized net weight of
hafnium in one outside container shall
not ex6eed 40 pounds for wooden boxes
and shall not exceed 150 pounds for
steel drums.

(b) * **
(1) Specification 6B or 6C (§§ 178,98,

178.99 of this subchapter) or spec. 17C,
17H, or 37A (single-trip containers)
(§§ 178.115,178.118,178.131 of this
subchapter). Metal barrels or drums
with inside non-carbon polyethylene
bottles having positive type clamp on
closures equipped with rubber gaskets,
or with screw-cap closures having not
less than three continuous threads and
equipped with gaskets ahead of threads,
not over 5 pounds net weight capacity
each. Screw-cap closures must be
secured in place by suitable tape, Each
bottle must be placed in a Specificatiop
2R (§ 178.34 of this subchapter) metal
container having a wall thickness of
one-fourth inch and be completely
surrounded by cushioning material.
Specification 2R containers must be
separated from one another by
incombustible cushioning material, The
authorized net weight of metal in one



Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Rules and Regulations

outside container shall not exceed 150
pounds.

(c) * * *

(1) Specification 15A or 15B
(§§ 178.168,178.169 of this subchapter]
wooden boxes or Specification 6B or 6C
(§§ 178.98, 178.99 of this subchapter) or
17C or 17H (single-trip containers)
(§§ 178.115,178.118 of this subchapter)
metal drums with inside containers of
glass or non-carbon polyethylene having
net weight of not over 10 pounds each.
Inside glass containers must be
equipped with positive type clamp-on
closures equipped with rubber gaskets.
Inside polyethylene containers must
have screw-cap closures equipped with
gaskets ahead of the thread and shall be
of material which will not react with or
be decomposed when in contact with
contents. Screw-cap closures must be
secured in place by suitable tape. Each
glass or polyethylene container must be
surrounded on all sides with not less
than 1-inch of incombustible cushioning
material and in an amount sufficient to
completely absorb the entire liquid
contents of the containers. Each inside
glass or polyethylene container must be
placed in a strong metal can closed with
push-in cover held in place by soldering
or crimping at at least four points. The
authorized net weight or zirconium in
one outside container shall not exceed
40 pounds in wooden boxes and 150
pounds in steel drums.
* * * * *

(d) * * *

(1) Specification 6B or 6C (§§ 178.98,
178.99 of this subchapter) or
Specification 17C, 17H, or 37A (single-
trip containers) (§ § 178.115, 178.118,
178.131 of this subchapter. Metal
barrels or drums with inside non-carbon
polyethylene bottles having positive
type clamp-on closures equipped with
rubber gaskets, or with screw-cap
closures having not less than three
continuous threads and equipped with
gaskets ahead of threads, not over 5
pounds net weight capacity each.
Screw-cap closures must be secured in
place by suitable tape. Each bottle must
be placed in a Specification 2R (§ 178.34
of this subchapter) metal container
having a wall thickness of one-fourth
inch and be completely surrounded by
cushioning material. Specification 2R
containers must be separated from one
another by incombustible cushioning
material. The authorized net weight of
metal in one outside container shall not
exceed 150 pounds.
• * * • *

33. In § 173.217, paragraph (a)(1) is
revised as f6llows:

§ 173.217 Calcium hypochlorite mixture,
dry; lithium hypochlorite mixture, dry;
mono-(trichloro) tetra-(monopotassium
dichloro)-penta-s-triazlnetrione, dry;
potassium dlchloro-s-triazinetdone, dry;
sodium dichloro-s-taznetrdone, dry;
trichloro-s-triazlnetrione, dry.

(a) * * *
(1) Specification 6B or 6C (§§ 178.98.

178.99 of this subchapter). Metal barrels
or drums.
* * * * *

34. In § 173.225, paragraph (a](2) is
revised as follows:

§ 173.225 Phosphorus trisulfi
phosphorus sesquisulfide; phosphorous
heptasulfide, and phosphorus pentasuifide.

(a) * * *

(2) Specification GB or 6C (§§ 178.98,
178.99 of this subchapter). Metal barrels
or drums, not over 30 gallons capacity
each.
• * • * *

35. Ili § 173.228, paragraph (a)(1) is
revised as follows:

§ 173.228 Zinc ammonium nitrite.
(a) * * *
(1) Specification 6B or 6C (§§ 178.98.

178.99 of this subchapter). Metal barrels
or drums.

36. In § 173.231, paragraph (a)(2) is
revised as follows:

§ 173.231 Calcium, metallic, crystalline.
(a) * * *
(2) Specification 6B or GC (§§ 178.98,

178.99 of this subchapter). Metal barrels
or drums, gross weight not over 350
pounds.

37. In § 173.233, paragraph (a)[3) is
revised as follows:

§ 173.233 Nickel catalyst, finely divided,
activated or spenL
(a) * * *

(3) Specification 5, 6B, or 6q
(§ § 178.80,178.98,178.99 of this
subchapter). Metal barrels or drums, not
over 55 gallons capacity each.

38. In § 173.235, paragraph (a)(1) is
revised as follows:

§ 173.236 Decaborane.
(a) * * *
(1) Specification GB or 6C (§§ 178.98,

178.99 of this subchapter). Metal barrels
or drums.

39. In § 173.245, paragraphs (a](9) and
(a)(10) are deleted as follows:

§ 173.245 Corrosive liquids not
specifically provided for.

(a) * * *

(9) [Reserved]

(10) [Reserved]
* • * * *

40. In § 173252, paragraph (a](2) is
deleted as follows:

§ 173.252 Bromine.
(a) * * *
(2) [Reserved]

41. In § 173.253, paragraph (a](3) is
deleted as follows:

§ 173.253 Chloracetyl chloride.
(a) * * *

(3) [Reserved]

42. In § 173.263, paragraph (a)[2) is
deleted as follows:

§ 173.263 Hydrochloric (murlatc) acid;
hydrochloric (murlatic) acid mixtures;
hydrochloric (murlatic) acid solution;
Inhibited; sodium chlorite solution (not
exceeding 42 percent sodium chlorite); and
cleaning compounds, liquids, containing
hydrochloric (muriatic) acid.

(a)***
(2) [Reserved]

43. In § 173.264, paragraph (a)(10) and
Notes 1.2. and 3 are deleted as follows:

§ 173.264 Hydrofluoric acid; White acid.
(a)***
(10) [Reserved]
Note 1: [Deleted]
Note 2: [Deleted]
Note 3: [Deleted]

44. In § 173.265, paragraph (b)(1] is
deleted as follows:

§ 173.265 Hydrofluoslllclc acid.

(b) *

(1) [Reserved]
• * * * -*

45. In § 173.266, paragraph [bJ[4) is
deleted as follows:

§ 173.266 Hydrogen peroxide solution in
water.

(b)'
(4) [Reserved]

46. In § 173.268, paragraph (c](1] is
revised as follows:

§ 173.268 Nitric ackL

(c) . .
(1) Specification 42B (§ 178.107 of this

subchapter). Aluminum drums.

47. Section 173.270 is revised as
follows:

59891
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§ 173.270 Phosphorus tribromide.
(a) Phosphorus tribromide must be

packed-in specification containers as
follows:

(1) Specification 15A, 15B, 15C, 16A,
or 19A (§ § 178.168, 178.169, 178.170,
178.185, 178.190 of this subchapter).
Wooden boxes with inside glass or
earthenware containers not over 1
gallon each, except that inside
containers up to 3 gallons each are
authorized when only one container is
packed in an outside packaging.

(2) Specification 5K or 5M (§ § 178.88,
178.90 of this subchapter]. Nickel or
monel drums not over 10 gallons
capacity each.

48. In § 173.271, paragraph (a)(1) is
deleted as follows:

§ 173.271 Phosphorus oxybromide,
phosphorus oxychloride, phosphorus.
trichlorlde, and thiophosphoryl chloride.

(a) * * *
(1) [Reserved]

• * * * *

49. In § 173.272, paragraph (c) is
revised; paragraph (i)(23) is deleted as
follows:

§ 173.272 Sulfuric acid.
* * * * • *

(c) Sulfuric acid concentriition of 51
percent or less: Authorized packaging is
described in paragraphs (1) through (16)
and (24) through (26) of paragraph (i) of
this section.
• * * * *

Ci) * * *

(23) [Reserved]
• * * * *

50. In § 173.275, paragraph (a)(2) is
revised as follows:

§ 173.275 Difluorophosphoric acid,
anhydrous, monofluorophosphoric acid,
anhydrous, hexafiuorophosphoric acid, and
mixtures thereof.

(a) * * *
(2) Specification 42B or 42D

(§ § 178.107, 178.109 of this subchapter).
Aluminum drums not over 55 gallons
capacity.

51. In § 173.276, paragraph (a)(8) is
revised as follows:

§ 173.276 Anhydrous hydrazine and
hydrazine solution.

(a) * * *
(8) Specification 42B or 42D

(§ § 178.107, 178.10.9 of this subchapter).
Aluminum drums. Authorized for
anhydrous hydrazine only.
• * * * *

52. In § 173.280, paragraph (a)(4) is
deleted as follows:

§ 173.280 Trichlorosilanes.
(a) * * *
(4) [Reserved]

53. In § 173.288, paragraph (b) is
deleted as follows:

§ 173.288 Chloroformates.
* * * . * *

(b) [Reserved]
* * * * *

54. In § 173.295, paragraph (a)(7) is
deleted as follows:

§ 173.295 Benzyl chloride.
(a) * * *

(7) [Reserved]
* * * * *

55. In § 173.302, paragraph (a)(1) is
revised as follows:

§ 173.302 Charging of cylinders with
noniiquefied compressed gases.

(a) * * *

(1) Specification 3,13A, 3AA, 3B, 3C,1

3D,I3E, 4, 24A, 1 4B, 4BA, 4BW, 4C,125,1
26, 33,1 or 38,1 (§§ 178.36, 178.37, 178.38,
178.42, 178.50, 178.51, 178.61 of this
subchapter). See §§ 173.34 and
173.301(e).).

Note 1.-Authorized cylinders containing
oxygen which is continuously fedt to tanks
containing live fish may be shipped
irrespective of the provisions of § 173.24.
-* * *k * *

56. In § 173.304, paragraphs (a)(1) and
(d)(3)(i) are revised as follows:

§ 173.304 Charging of cylinders with
-liquefied compressed gases..

(a) * * *
(1) Specification 3,13A, 3AA, 3B, 3BN,

3D 13E, 4,14A, 14B, 4BA, 4B-ET, 4BW,
4E, 9,125,126,138,139, 40,1 or 41,1
(§ § 178.36, 178.37, 178.38, 178.39, 178.42,
178.50, 178.51, 178.55, 178.61, 178.65,
178.68 of this subchapter), except that no
Specification 4E, 9, 39, 40, 41 packaging
may be charged and shipped with a
mixture containing a pyroforic liquid,

,carbon bisulfide (disulfide), ethyl
chloride, ethylene oxide, nickel
carbonyl, spirits of nitroglycerin, or
poisonous material (class A, B, or
irritating material), unless specifically
authorized in this part.
* * * * *

(d)* * *
(3) * * *

(i) Specification 3,13A, 3AA, 3B, 3E,
4A, I4B, 4BA, 4B240ET, 4BW, 4B240X,'
4B240FLW, 4E, 4,19,125,126,138,139, or
411 (§ § 178.36. 178.37, 178.38, 178.42,
178.50, 178.51, 178.55, 178.61; 178.54,
178.68, 178.48, 178.63, 178.65, 178.67 of
this subchapter). The internal volume of
a Specification 39 cylinder must not
exceed 75 cubic inches.

57. In § 173.328, paragraph (a)(1) is
revised as follows:
§ 173.328 Poison A material not

specifically provided for,

(a) * * *

(1) Specification 331 or 3D I metal
cylinders of not over 125 pounds water
capacity (nominal). Gaskets if used
between the protection cap and neck of
cylinder must be renewed for each
shipment. Cylinders not fitted with
valve protection extension ring must be
packed in wooden boxes complying
with the construction, marking, and
labeling requirements of § 173,25.
* * * * *

58. In §'173.329, paragraphs (b)(1) and
(c)(1) are revised; footnote I Is added as
follows:

§ 173.329 Bromacetone; chlorplcrin and
methyl chloride mixtures; chlorpicrin and
nonflammable, nonliquofied compressed
gas mixtures.
* * * * *

(b) ***

(1) Specification 3A, 3AA, 3B, 3C,1 3 E,
14A, I4B, 4BA, 4BW, or 4C (§ § 178.30,
178.37, 178.38, 178.42, 178.50, 178.51,
178.61, of this subchapter). Cylinders
having not over 250 pounds water
capacity (nominal), Valves or other
closing devices must be protected to
pr6vent damage in transit, by screw-on
metal caps or by packing the cylinders
in strong boxes or crates. Cylinders
having a wall thickness of less than 0.10
'inch must be packed in boxes or crates
complying with the construction,
marking, and labeling requirements of
§ 173.25.

c) * * *
(1) Specification 3A, 3AA, 3B, 3C, 313,

4A, I4B, 4BA, 4BW, or 4C, I (§ § 178.30,
178.37, 178.38, 178.42, 178.50, 178.51,
178.61, of this subchapter). Cylinders
having not over 250 pounds water
capacity (nominal). Valves or other
closing devices must be protected to
prevent damage in transit, by screw-on
metal caps or by packing the cylinders
in strong boxes or crates. Cylinders
having a wall thickness of less than 0.10
inch must be packed in boxes or crates
complying with the construction,
marking, and labeling requirements of
§ 173.25.

59. In § 173.332, paragraph (a)(2) is
revised; footnote I is added as follows:

§ 173.332 Hydrocyanic acid, liquid (prussic
acid) and hydrocyanic acid liquefied.

(a) * * *

' Use of existing cylinders authorized, but now
construction not authorized.
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Specification 3A480, 3AA480, or
3A480X 1 (§§ 178.36,178.37, of this
subchapter). Metal cylinders of not over

'278 pounds water capacity (nominal); a
valve protection cap must be used and
be at least %6 inch thick, gas-tight, with
3 16 inch faced seat for gasket and with a
United States standard form thread; the
cap must be capable of preventing injury
or distortion of the valve when it is
subjected to an impact caused by
allowing cylinder, prepared as for
shipment, to fall from an upright position
with side of cap striking a solid steel
object projecting not more than 6 inches
above floor level.

60. In § 173.346, paragraph (a)(16) is
revised; paragraph (a)(17) and (a)(23)
are deleted as follows:

§ 173.346 Poison B liquids not specifically
provided for.

(a) * * *
(16) Specification 42B or 42D

(§§ 178.107,178.109 of this subchapter).
Aluminum drums.

(17) [Reserved]

(23) [Reserved]

61. In § 173.353, paragraph (a)(3) and
footnoteI are revised as follows:

§ 173.353 Methyl bromide and methyl
bromide mixtures.

(a) * **
(3) Specification 3A225, 3AA225,

3B225, 3E1800, 4A225,1 4B225, 4BA225, or
4BW225 (§ § 178.36,178.37, 178.38, 178.42,
178.50, 178.51, 178.61 of this subchapter).
Metal cylinders. Valves and other
closing devices must be protected to
prevent damage in transit, by screw-on
metal caps or by packing the cylinders
in strong boxes or crates. Cylinders
having a wall thickness of less than 0.08
inch must be packed in boxes or crates
(see § 173.25).

62. In § 173.354, paragraph (a)(1) is
revised as follows:

§ 173.354 Motor fuel antiknock compound
or tetraethyl lead.

(a) ***
(1) Specification 15A (§ 178.168 of this

subchapter). Wooden boxes with inside
glass or earthenware containers of not
over 1-pint capacity each, or metal cans,
inclosed in hermetically sealed
(soldered) strong metal cans.

'Use of cylinders authorized, but new
construction not authorized.

63. In § 173.357, paragraph (b)(1) is
revised; footnote 1 is added as follows:

§ 173.357 Chloropicrin and choropicin
mixtures containing no compressed gas or
Poison A liquid.

(b) *

(1) Specification 3A, 3AA, 30, 3C,'
3D, 1 3E, 4A, 4B, 4BA. 4BW, or 4C1
(§ § 178.36,178.37, 178.38, 178.42,178.50,
178.51,178.61, of this subchapter). Metal
cylinder. Valves or other closing devices
must be protected by screw-on metal
caps, or by packaging the cylinders in
boxes or crates, to protect the valves
from damage during transportation. A
cylinder closed by means of a solid plug
may have the closure protected by a
metal collar. Cyliiiders having a wall
thickness of less than 0.08 inch must be
packaged in boxes or crates. Each
cylinder having a water capacity over
275 pounds must have a minimum
design pressure of 225 p.s.i.g., unless the
specification requires a higher minimum
design pressure.

64. In § 173.360, paragraph (a)(3) is
deleted as follows:

§ 173.360 Perchioro-methyl-mercaptan.
(a) **
(3) [Reserved]

65. In § 173.361, paragraph (a)(2) is
revised as follows:

§ 173.361 Aidrin mixtures, liquid, with
more than 60 percent aidrin.

(a) * * *
(2) Specification 6B or 6C (§§ 178.98,

178.99 of this subchapter). Metal barrels
or drums. Authorized only for viscous
mixtures or those which may become
partially solid.

66. In § 173.362, paragraph (a)(4) is
revised as follows:

§ 173.362 4-Choro-o-toluidine
hydrochloride.

(a)*
(4) Specification 6B or 6C (§§ 178.98 or

178.99 of this subchapter). Metal barrels
or drums.

67. In § 173.365, paragraph (a)(1) is
revised as follows:

§ 173.365 Poison B solids not specifically
provided for.

(a) * * *
(1) Specification 5,5A, 5B, 6B, or 6C

(§ § 178.80,178.81, 178.82,178.98,178.99
of this subchapter). Metal barrels or
drums.

'Use of exlstin8 cylinders authorized, but new
construction not authorized.

68. In § 173.389, paragraphs (a)(1) and
(a)(12) are revised as follows:

§ 173.369 Carbolic acid (phenol), not
liquid.

(a)
(1) Specification 5, 5A, 5B, 5C, 6B, or

6C (§§ 178.80. 178.81,178.82,178.83,
178.98, or 178.99 of this subchapter).
Metal barrels or drums.
*• 4 * *

(12) Specification 42B (§ 178.107 of this
subchapter). Aluminum drums.
4 4 * 4

69. In § 173.370, paragraph (a](4] is
revised as follows:

§ 173.370 Cyanides and cyanide mixtures,
dry.

(a)
(4) Specification 5, 5A, 5B, 6B, or 6C

(§ § 178.80,178.81, 178.82,178.98,178.99
of this subchapter). Metal barrels or
drums.

70. In § 173.377. paragraphs (a)(3) and
(b)(3) are revised as follows:

§ 173.377 Hexaethyl tetraphosphate
mixtures; methyl parathion mixtures;,
organic phosphorus compound mixtures,
organic phosphate compound mixtures;
parathion mixtures; tetraethyl dithlo
pyrophosphate mixtures; and tetraethyl
pyrophosphate mixtures, dry.

(a) * * *

(3) Specification 5, 5B or 6C (§§ 178.80,
178.82,178.99 of this subchapter). Metal
barrels or drums.

(b) 4

(3) Specification 5,5B or 6C (§§ 178.80,
178.82, or 178.99 of this subchapter).
Metal barrels or drums.

71. In § 173.382, paragraph (a)(2) is
revised as follows:

§ 173.382 Irritating materials, not
specifically provided for.

(a) * * *
(2) Specification 6B or 6C (§§ 178.98,

178.99 of this subchapter]. Metal barrels
or drums.

PART 178-SHIPPING CONTAINER
SPECIFICATIONS

§§ 178.20,178.40,178.41,178.43,178.48,
178.49,178.52,178.84,178.85,178.87,
178.91,178.97,178.101,178.108,178.110,
178.111,178.112,178.119,178.136 and
178.140 [Deleted]

72. In Part 178, §§ 178.20,178.40,
178.41,178.43,178.48,178.49,178.52
178.84,178.85,178.87,178.91,178.97,
178.11,178.108,178.110,178.111,178.112
178.119,178.136 and 178.140 are deleted.

lill I I I

Federal Register I Vol. 45,
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(49 U.S.C. 1803,1804, 1808; 49 CFR 1.53 and
App. A to Part 1)

Note.-The Materials Transportation
Bureau has determined that this document
will not have a major economic impact under
the terms of Executive Order 12044 and DOT
implementing procedures (44 FR 11034), nor
an environmental impact under the National
Environmental Policy Act (49 U.S.C. 4321 et
seq.), A regulatory evaluation is available for
review in the docket.

Issued in Washington, D.C., on September
3. 1980.
L. D. Santman,
Director, Materials Transportation Bureau.

IFIR Doc. 80-27979 Filed 9-10-W0; 8:45 am]
BILLIN CODE 4910-40-M

National Highway Traffic Safety

Administration

49 CFR Part 571
[Docket No. 78-8; Notice 3]

Lamps, Reflective. Devices and
Associated Equipment; Correction

AGENCY: National Highway Traffic
Safety Administration (NHTSA,
Department of Transportation.
ACTION: Final rule; correction.

SUMMARY. This notice corrects a
typographical error in the amendment
published on July 28, 1980, (45 FR 49941).
The error appears in the amendment to
Paragraph S5A in which a reference to
SAE Standard J579c appeared as J579b.
It is, therefore, necessary to correct the
error.
FOR FURTHER INFORMATION CONTACT.
John Simeroth, Office of Rulemaking,
National Highway Traffic Safety
Administration, Washington, D.C. (202-
426-2705).

PART 571-FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

§ 57-1.108 [Amended]
The reference to "J579b" in the third

sentence of S5.1 of Title 49 Code of
Federal Regulations, § 571.108 is
amended to read: "J579c"

The lawyer and program official
principally responsible for this
correction are Z. Taylor Vinson and
John Simeroth respectively.
(Secs. 103, 112, 114, 119, Pub. L 89-563, 80
Stat. 718 (15 U.S.C. 1392,1401,1403, 1407);
delegations of authority at 49 CFR 1.50 and 49
CFR 501.8)

Issued on September 2,1980.
Michael M. Finkelstein,
Associate AdministratorforRulemaking.

[FR Doc. 80-27808 Filed 9-10-80 8:45 aml

BILLING CODE 4910-59-M

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 830

Notification and Reporting of Aircraft
Accidents or Incidents and Overdue
Aircraft, and Preservation of Aircraft
Wreckage, Mail, Cargo, and Records

AGENCY: National Transportation Safety
Board.
ACTION: Final rule.

SUMMARY: By this revision the National
Transportation Safety Board (Board)
changes the definition of the term "fatal
injury" and adds a definition for the
term "incident" to Part 830, concerning
aviation accident reporting
requirements, to conform to the
definitions of those terms that are found
in Annex 13 to the Convention on
International Civil Aviation (Fifth
Edition-1979).
EFFECTIVE DATE: September 11, 1980.
FOR FURTHER INFORMATION CONTACT.
John M. Stuhldreher, General Counsel,
National Transportation Safety Board,
800 Independence Avenue, S.W.,
Washington, D.C. 20594, 202-472-6034.
SUPPLEMENTARY INFORMATION: This
revision is based on a notice of
proposed rulemaking published in the
Federal Register on May 3, 1979 (44 F
25889). In that notice, the Board
proposed to: (1) Delete the requirement
for the reporting of aircraft accidents
and incidents and certain other
occurrences in the operation of aircraft
when they occur outside the United
States; (2) provide a definition for the
term "incident" and redefine the term
"fatal injury"; and (3] add five
additional types of incidents to the
current list of five incidents that require
immediate notification to the Board.

A total of 11 comments were received
in response to the notice. The majority
opposed the proposal to delete the
requirement for the reporting of
accidents involving U.S. registered
aircraft when they occur outside the
United States. In making that proposal,
the Board assumed that the Accident
Data Reporting System (ADREP System)
maintained by the International Civil
Aviation Organization (ICAO) would
make the reporting of accidents to the
Board unnecessary. It now appears,
however, that ICAO's ADREP System
does not yet satisfy the need of the
Board to identify accidents occurring in
foreign states, particularly those
accidents involving small aircraft. Until
it does, the Board finds that it must
delay the proposal to ease the existing
reporting'requirement. The Board
therefore will not proceed at this time to

amend § 830.1 as was proposed in the
notice.

A majority of those who commented
on the proposal to add five ddditional
types of incidents to the current list
were opposed to the addition for a
variety of reasons, including the reason
that incidents are already being
reported to either the Federal Aviation
Administration (FAA) or to the National
Aeronautics and Space Administration
(NASA) under a variety of programs as
discussed in the notice. For example,
near midair collisions are being reported
to NASA under the Aviation Safety
Reporting System on a voluntary basis.
In reviewing the comments, the question
of how the proposal would affect other
reporting systems was given careful
attention. Although the proposal
involves notification as opposed to
reporting, the Board recognizes that
every effort should be made to minimize
requirements to avoid duplication. The
FAA is currently conducting a revlow of
its incident reporting system with the
distinct possibility that changes will be
made in the reporting of various kinds of
occurrences. The Board now believes
that its proposed action should be
delayed until the relationship of its
needs to the anticipated changes to the
FAA system becomes clearer and
§ 880.5 will therefore not be amended as
proposed. In the meantime, most of the
kinds of incidents proposed for addition
to Part 830 are coming to the Board's
attention in sufficient time to permit the
Board to undertake an investigation,
when necessary.

Although it was explained in the
notice of proposed rulemaking that the
Board does not intend to undertake any
new incident-reporting system, both
because of the existing systems
available and the absence of funds, four
commentators urged the Board to
consider the potential benefits to safety
that would accrue from a broad-based
incident data reporting system. As was
pointed out in the notice, and as
explained above, the Board does intend
to work in cooperation with the FAA in
its review of aviation safety data needs
in the various areas of incident
reporting.

Oiie commentator objected to the
increase from 7 to 30 days for fatal
injury determinations in the definition of
"fatal injury" that was proposed in
order to conform to the ICAO definition
since he believes that it v'ill be difficult
to administer and will not advance the
cause of accident prevention, The Board
believes, however, that compatibility of
standards among ICAO member states
is an important goal and will contribute
to further development of a common

59894 Federitl Register I Vol. 45, No. I7M / Thursday, September 11, 1980 / Rules and Regulations
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reporting system. With respect to the
addition of definition of the term
"incident" to conform to the ICAO
definition, there were no significant
objections. In the interest of Board
uniformity with ICAO member states.
the Board has adopted the two
definitions as proposed.

Certain other clarifying language
changes set forth in the proposal are
reflected in this final rule.

Accordingly, Part 830 of Title 49 of the
Code of Federal-Regulations is revised
to read as follows:

PART 830-NOTIFICATION AND
REPORTING OF AIRCRAFT
ACCIDENTS OR INCIDENTS AND
OVERDUE AIRCRAFT, AND
PRESERVATION OF AIRCRAFT
WRECKAGE, MAIL, CARGO, AND
RECORDS

Subpart A-General

Sec.
-830.1 Applicability.
830.2 Definitions.

Subpart B-Initial Notification of Aircraft
Accidents, Incidents, and Overdue Aircraft

830.5 Immediate notification.
830.6 Information to be given in notification.

Subpart C-Preservation of Aircraft
Wreckage, Mail, Cargo, and Records

830.10 Preservation of aircraft wreckage,
mail, cargo, and records.

Subpart D-Reporting of Aircraft Accidents,
Incidents, and Overdue Aircraft

830.15 Reports and statement to be filed.
Authority. Title VII. Federal Aviation Act

of 1958, as amended, 72 Stat. 781, as amended
by 76 Stat 921 (49 U.S.C. 1441 et seq.), and
the Independent Safety Board Act of 1974,
Pub. L. 93-633, 88 Stat. 2166 (49 U.S.C. 1901 et
seq.).

Subpart A-General

§ 830.1 Applicability.
This part contains rules pertaining to:
(a) Notification and reporting aircraft

accidents and incidents and certain
other occurrences in the operation of
aircraft when they involve civil aircraft
of the United States wherever they
occur, or foreign civil aircraft when such
events occur in the United States, its
territories or possessions.

(b) Preservation of aircraft wreckage,
mail, cargo, and records involving all
civil aircraft in the United States, its
territories or possessions.

§ 830.2 Definitions.
As used in this part the following

words or phrases are defined as follows:

"Aircraft accident" means an
occurrence associated with the
operation of an aircraft which takes
place between the time any person
boards the aircraft with the intention of
flight and all such persons have
disembarked, and in which any person
suffers death or serious injury, or in
which the aircraft receives substantial
damage.

"Fatal injury" means any injury which
results in death within 30 days of the
accident.

"Incident" means an occurrence other
than an accident, associated with the
operation of an aircraft, which affects or
could affect the safety of operations.

"Operator" means any person who
causes or authorizes the operation of an
aircraft, such as the owner, lessee, or
bailee of an aircraft.

"Serious injury" means any injury
which (1) requires hospitalization for
more than 48 hours, commencing within
7 days from the date of the injury was
received; (2) results in a fracture of any
bone (except simple fractures of fingers,
toes, or nose); (3) causes severe
hemorrhages, nerve, muscle, or tendon
damage; (4) involves any internal organ;
or (5) involves second- or third-degree
bums, or any burns affecting more than
5 percent of the body surface.

"Substantial damage" means damage
or failure which adversely affects the
structural strength, performance, or
flight characteristics of the aircraft, and
which would normally require major
repair or replacement of the affected
component. Engine failure, damage
limited to an engine, bent fairings or
cowling, dented skin, small punctured
holes in the skin or fabric, ground
damage to rotor or propeller blades,
damage to landing gear, wheels, tires,
flaps, engine accessories, brakes, or
wingtips are not considered "substantial
damage" for the purpose of this part.

Subpart B-Initial Notification of
Aircraft Accidents, Incidents, and
Overdue Aircraft

§ 830.5 Immediate notification.
The operator of an aircraft shall

immediately, and by the most
expeditious means available, notify the
nearest National Transportation Safety
Board (Board), field office I when:

(a) An aircraft accident or any of the
following listed incidents occur.

(1) Flight control system malfunction
or failure;

'The National Transportation Safety Board field
offices are listed under U.S. Government In the
telephone directories In the following cities:
Anchorage. Alaska. Chicago, il4 Denver. Colo. Fort
Worth. Tex4 Kansas City.;Mo.: Los Angeles. Calif.:
Miami. Fla.: New York N.Y.: Seattle. Wash.,
Washington. D.C.

(2) Inability of any required flight
crewmember to perform normal flight
duties as a result of injury or illness;

(3) Failure of structural components of
a turbine engine excluding compressor
and turbine blades and vanes;

(4) In-flight fire; or
(5) Aircraft collide in flight.
(b) An aircraft is overdue and is

believed to have been involved in an
accident.

§ 830.6 Information to be given in
notification.

The notification required in § 830.5
shall contain the following information,
if available:

(a) Type, nationality, and registration
marks of the aircraft;

(b) Name of owner, and operator of
the aircraft;

(c) Name of the pilot-in-command;
(d) Date and time of the accident;
(e) Last point of departure and point

of intended landing of the aircraft;
(f) Position of the aircraft with

reference to some easily defined
geographical point;

(g) Number of persons aboard, number
killed, and number seriously injured;

(h) Nature of the accident, the
weather and the extent of damage to the
aircraft, so far as is known; and

(i) A description of any explosives,
radioactive materials, or other
dangerous- articles carried.

Subpart C-Preservation of Aircraft
Wreckage, Mall, Cargo, and Record

§ 830.10 Preservation of aircraft
wreckage, mail, cargo, and records.

(a) The operator of an aircraft
involved in an accident or incident for
which notification must be given is
responsible for preserving to the extent
possible any aircraft wreckage, cargo,
and mail aboard the aircraft, and all
records, including all recording mediums
of flight, maintenance, and voice
recorders, pertaining to the operation
and maintenance of the aircraft and to
the airmen until the Board takes custody
thereof or a release is granted pursuant
to § 831.10(b).

(b) Prior to the time the Board or its
authorized representative takes custody
of aircraft wreckage, mail, or cargo, such
wreckage, mail, or cargo may not be
disturbed or moved except to the extent
necessary:

(1) To remove persons injured or
trapped;

(2) To protect the wreckage from
further damage; or

(3) To protect the public frem injury.
(c) Where it is necessary to move

aircraft wreckage, mail or cargo,
sketches, descriptive notes, and
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photographs shall be made, if possible,
of the original position and condition of
the wreckage and any significant impact
marks.

(d) The operator of an aircraft
involved in an accident or incident shall
retain all records, reports, internal
documents, and memoranda dealing
with the accident or incident, until
authorized by the Board to the contrary.

Subpart D-Reporting of Aircraft
Accidents, Incidents, and Overdue
Aircraft

§ 830.15 Reports and statements to be
filed.

(a) Reports. The operator of an
aircraft shall file a report on Board Form
6120.1 or Board Form 6120.2 2 within 10 "
days after an accident, or after 7 days if
an overdue aircraft is still missing. A
report on an incident for which
notification is required by § 830'5(a)
shall be filed only as requested by an
authorized representative of the Board.

(b) Crewmember statement. Each
crewmember, if physically able at the
time the report is submitted, shall attach
a statement setting forth the facts,
conditions, and circumstances relating
to the accident or incident as they
appear to him. If the crewmember is
incapacitated, he shall submit the
statement as soon as he is physically
able.

(c) Where to file the reports. The
operator of an aircraft shall file any
report with the field office of the Board
nearest the accident or incident.

Note.-The reporting and recordkeeping
requirements contained herein have been
approved by the Offie of Management and
Budget in accordance with the Federal Report
Act of 1942.

Signed at Washington, D.C., on September
4, 1980.
James B. King,
Chairman,
[FR Doc. 80-27741 Filed 9-1-80, 8:45 am]

BILLING CODE 4910-58-M

2Forms are obtainable from the Board field
offices (see footnote 1), the National Transportation
Safety Board, Washington, D.C. 20594, and the
Federal Aviation Administration, Flight Standards
District Office.
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Ch. I

[Petition Notice No. PR 80-12; Docket No.
20200, Notice No. 80-5]

Petitions for Rulemaking; National and
Dulles International Airports;
Solicitation and Leafletting
Procedures
AGENCY: Federal Aviation
Administration.
ACTION: Publication of petitions for
rulemaking: request for comments.

SUMMARY: In 45 FR 35314-35321, May 27,
1980, FAA amended the regulations
pertaining to National Capital Airports
to provide for the regulation of
charitable, religious, and political
leafletting and soliciting at National and
Dulles Airports, in accordance with Title
V of Public Law 96-193 enacted
February 18,1980. Three petitions for
reconsideration of the final rule have
been received since May 27. This notice
publishes those petitions.
DATES: Comments must be received
before November 10, 1980.
ADDRESS: Send comments on the
petition in duplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket, AGC-204,
Room 916, Docket No. 20200, 800
Independence Avenue, S.W.,
Washington, DC 20591.
FOR FURTHER INFORMATION CONTACT.
Edward Faggen, Legal Counsel, AMA-7,
Metropolitan Washington Airports,
Washington, DC 20001, Telephone: (703)
557-8123.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

submit such written data, views, or
arguments on the petition of rulemaking
as they desire. Communications should
identify the regulatory docket number of
petition notice number and be submitted

in duplicate to the address specified
above will be considered by the
Administrator before taking action on
the petition for rulemaking. The final
rule, the petition, any comment received.
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket. All comments submitted
will be available, both before and after
the closing date for comments, in the
Rules Docket for examination by
interested persons. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
dockeL

Background Information
On May 20,1980, FAA issued a final

rule amending 14 CFR Part 159, National
Capital Airports, to provide for
regulation of solicitation and leafletting
by noncommercial organizations at
National and Dulles Airports. (45 FR
35314, May 27,1980.) Subsequent to
publication of the final rule, the original
effective date of July 28, 1980, was
deferred 90 days to October 26,1980, to
permit completion of various
administrative requirements associated
with implementation of the rule. (45 FR
49917, July 28, 1980.) Since the final rule
was issued, FAA has received petitions
for reconsideration of the rule from the
following organizations:
Aviation Consumer Action Project
Alliance for Preservation of Religious

Liberty
American Civil Liberties Union Fund of

the National Capital Area
These petitions are in accordance

with 14 CFR 11.25 requests to either
amend or repeal portions of Amendment
159-18. Therefore, pursuant to 14 CFR
11.27, the petitions must be published in
the Federal Register for public comment.
The FAA is, however, reviewing the
information submitted in accordance
with these petitions and may amend the
rule, in accordance with applicable
statue and regulation, after completion
of this review. The petitions are
published verbatim rather than in
summary form in consideration of the
number and complexity of issues raised.

The Petition
The Federal Aviation Administration

published verbatim the petitions of
Aviation Consumer Action Project,
dated June 10, 1980; Alliance for the

Preservation of Religious Liberty, dated
July 1.1980; and American Civil
Liberties Union Fund of the National
Capital Area, dated August 5,1980.

Issued in Washington. D.C. on September 5,
1980.
Edward P. Faberman,
Acting Assistant Chief Counsel. Regulations
and Enforcement Division.

Petition for Reconsideration
On May 27,1980 the Federal Aviation

Administation (FAA) published a final
rule entitled "Solicitation and
Leafletting Procedures at National and
Dulles Airports," 45 FR 35314. The
Aviation Consumer Action Project
(ACAP) hereby petitions the FAA to
reconsider that rule before it takes effect
on July 28,1980. If the FAA is unable to.
consider and dispose of this motion by
that time. ACAP requests a stay of the
effective date until the agency has
completed action on the instant motion.

This petition should be granted
because: (1) the final rule, like the
proposed rule, continues to compromise
First Amendment rights in several
crucial respects, and (2) the FAA has
failed to consider substantive objections
which seriously undercut the basis for
the rule.

ACAP is a non-profit consumer
advocacy group which has engaged in
and intends to continue to engage in
protected First Amendment activities at
National and Dulles Airports.' In
particular, ACAP intends in the near
future to distribute solicitation material
and literature about air fares, passenger
rights and other aviation issues at
airport locations.

ACAP believes that its activities and
the protected First Amendment
activities of other groups, including
religious and charitable groups, will be
unconstitutionally discouraged. limited
and in some cases prohibited by certain
unjustified provisions in the rule. As
ACAP noted in its comments, a
provision restricting First Amendment
liberties is not justified when it does not
purport to serve a compelling state
interest, does not actually advance that
interest, or is not the least restrictive
way of advancing that compelling state
interest.

This petition analyzes only the
gravest deficiencies in the rule and the
failure of the FAA to address the

See Artvtio.a CansumerActian Frafect v.
Butetrie)l. Civ. Ka. 2063-73 (D.D.C. 1974.
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criticisms of those deficiencies that wert
raised in the comment period. 2 Those
deficiencies are: (1) the restrictions on
the numbers of persons distributing
literature or soliciting funds have not
been justified; (2) the restrictions on the
places where those distributing or
selling literature or soliciting funds can
engage in those activities have not been
justified; (3) the extensive information
and statements required as a
prerequisite to receiving a permit have
not been justified; (4) the rule is vague;
and (5) the rule lacks due process.

I The Restrictions on the Number of
Persons Distributing Literature or
SOliciting Funds Have Not Been
Justified

The final rule incorporates the
proposed rule's limitations on eight
solicitors at National at any one time
and seven at Dulles during peak hours
without addressing the criticisms from a
variety of commenters that the
consultant study3 which purports to
justify these restrictions suffers from
serious methodological and analytical
flaws.'Among other things, the FAA fail.
to address evidence and arguments
submitted by commenters that: (1) the
numerical limits on solicitors in the
study were designed to promote
"pedestrian convenience" and were not
geared to "absolute.capacity" or the
compelling state interest of "pedestrian
safety;" (2) neither the FAA nor the
study demonstrated that public safety
has been adversely affected by airport
solicitors, or that solicitors have
significantly-contributed to airport
congestion; (3) the FAA and the study
failed to explain adequately how the
study derived the particular number of
solicitors allowed in each location; (4)
the FAA study was unscientific, self-
impeaching and arbitrary;4 and (5) the
FAA failed to show why the numbers
chosen represented the least restrictive
alternative possible.5

2A discussion of other deficiencies can be found
In the Joint comments of ACAP and the American
Civil Liberties Union submitted to this docket on
May 12, 1980.

"DCA-IAD Pedestrian Survey Study," Howard,
Needles, Tammen & Bergendoff, March 1980
(hereinafter "Study").

4 For example, the pictures in the study often
showing large open areas argue against, not for, the
restrictions in the proposed rule, and the sharp
contrast between the limitation to seven solicitors
at Dulles between four and'eight p.m., while
allowing an unlimited number at other times, shows
the rough and inexact way that the study
approached First Amendment rights.

5The only criticism addressed by the FAA in the
discussion accompanying the final rule was that the
FAA had arbitrarily decided upon different levels o.
congestion (levels of service) that would be allowed
at each airport. The FAA responded that it "does
not believe that either of the present service levels
at National or Dulles should be lowered to the next

These substantive objections
completely undermine the justification
which the FAA has advanced to support
the final rule's numerical restrictions,
and the FAA should therefore
reconsider its restrictions and perform a
new study, particularly in light of the
offer from one expeienced commenter to
provide more reliable pedestrian data
flow. In the alternative, since the FAA
lacks evidence that solicitors and
leafletters contribute materially to
'congestion in airports through which 18
million people pass safely each year, the
FAA should drop its number restrictions
entirely.
II. The Restrictions on the Places Where
Thbse Distributing or Selling Literature
or Soliciting Funds Can Engage in Their
Activities Have Not Been Justified

The final rule incorporates the
proposed rule's prohibitions on
solicitation and distribution of literature
in the following places: (1) any place
outside of nine general areas at National
and Dulles airports; (2) waiting areas
and lounges; (3) certain areas near ticket
counters and baggage claim areas; (4)
areas within ten feet of ten airport
structures and premises, such as
premises leased to concessionaires; and
(5) areas within ten feet of any line
going into those ten structures and
premises.

In incorporating these substantial
"place" restrictions into the final rule,
the FAA ignored substantive criticisms
raised by several commenters that
seriously undermine the rule's
constitutional validity. In particular, (1)
the FAA failed to explain why it
allowed soliciting or distribution of
lieterature in some, but not other general
areas; (2) the FAA failed to explain why
the ten structures and premises it placed
offbounds were essential to the
operation of.the airport, or how
soliciting within ten feet of such.
structures hampered essential
operations; 6 (3) the FAA failed to
explain adequately why prohibiting
solicitation within ten feet of a line was

lowest level by increasing the number in the Final
Rule." 45 FR 35319. This response simply reasserts.
the arbitrary choice of maintaining two different
service levels at the-airport, while failing to show
the effect of different numbers of solicitors on that
service level.

6 See ISKCONv. Griffin, 437 F. Supp. 668 (W.D.
Pa. 1977). In that case the Court overturned a -
prohibition on approaching within ten feet of leased
areas because "interference with the operation of
the airport should be the standard by which
regulations are measured, rather tkan arbitrary
physical distance from specific airport areas." Id. at

f 672. Arbitrary distances are particularly unjustified
I in the present case since the FAA has demonstrated

that it has the capability of trying to determine
Variable distances from structures based on
pedestrian flow.

either necessary to prevent undue
congestion at the airport; and (4) the
FAA, as noted in Section I of this
petition, failed to show generally that
solicitors had ever adversely affected
the safe operation of the airports or
materially increased congestion.

Although the FAA briefly discussed
the criticism that its prohibitions on
approaching persons in lounges and
waiting areas was based on an
impermissible "captive audience"
theory, the FAA's discussion only
served to weaken its argument by
raising doubts that persons in lounges
are captive at all. 45 FR 35319.
Moreover, the FAA failed to discuss at
all the criticisms that no compelling
state interest was being served by its
restrictions, 7 and that even if protecting
a "captive audience" was such an
interest, the prohibition in the rule was
not the least restrictive way of serving
it. Several commenters pointed out that
the rule's restriction on repeat
solicitation of persons who indicate that
they wish to be left alone was adequate
and was the least restrictive way of
serving any legitimate interest that
might exist, but the FAA completely
ignored this suggestion in its discussion
of the final rule.8

The FAA's failure to grapple with
these critical objections leaves the
extensive restrictions on "place"
constitutionally deficient and in need of
reconsideratioi.
IlL The Extensive Information and
Statements Required as a Prerequisite
To Receiving a Permit Have Not Been
Justified

The final rule retains most of the
proposed rule's extensive permit
application procedures and requires ten
separate statements and pieces of
information as a prerequisite to

.obtaining a permit.9 In so requiring, the
FAA ignored arguments raised by
several commenters that:

(1) the requirements went far beyond
Cantwell v. Connecticut, 310 U.S. 290,

,The Supreme Court cases discussing captive
audiences are either not analogous to the situation
at hand, or indicate that outside of the home only
the most substantial privacy Interests being Invaded
in an essentially intolerable manner will justify
restrictions on speech. See Cohen v. California, 403
U.s. 15. 21 (1971).

$To the extent that the FAA justifies Its
restrictions on approaching within ten feet of a line
on the "captive audience" theory, such a
justification is similarly without merit, as ACAP
demonstrated in Its earlier comments,

9The changes in the final rule are: (1) a person
simply distributing literature, but not selling It,
would not have to go through the lengthy
application process, although a permit would still be
required, and (2 a charitable solicitor Is required to
simply state that his organization is tax exempt,
rather than having to bring In a letter to that effoct
from the IRS.
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306 (1940),-which allows a state to
"protect its citizens from fraudulent
solicitation by requiring a stranger
to establish his identity and his
authority to act for the cause he purports
to represent";

(2) the FAA provides little concrete
evidence that fraud is a significant
problem at the airports;

(3) the FAA failed to indicate how
each requirement would prevent fraud
or why the requirements were the least
restrictive necessary to prevent fraud,
particularly in light of existing penal
laws (Village of Schaumburg v. Citizens
for a Better Environment, 48 U.S.L.W.
4162,4166 (Feb. 20, 1980)); and

(4) the permit application process and
the requirement of wearing a badge
were overbroad when applied to the
noncommercial (e.g., religious and
political) sale of literature (Murdock v.
Pennsylvania, 319 U.S. 105, 111 (1943);
ISKCONv. Lentini, 461 F. Supp. 49, 53
(E.D.La. 1978); WuIp v. Corcoran, 454
F.2d 826 (1st Cir. 1972); Strasser v.
Doorley, 432 F.2d 567 (1st Cir. 1970);
Talley v. California, 362 U.S. 60 (1960);
Bates v. Little Rock, 361 U.S. 516 (1960];
NAACP v. Alabama, 357 U.S. 449 (1958)).

The only discussion by the FAA of
these challenges is brief and conclusory.
The final rule states that- (1) requiring a
person to submit a letter stating that he
or she is authorized to solicit on the
organization's behalf is a non-
burdensome "minimal requirement"
which is "less objectionable" than an
FAA investigation into whether a person
actually represents the group; (2) the
requirement that a person name a
supervisor is not vague; and (3) requiring
a person to sign a statement that his or
her organization is tax exempt was not
precluded by the decision in Village of
Schaumburg, supra, 45 FR 35318. These
arguments either ignore or fail to
adequately address the constitutional
criticisms raised with regard to them.

With regard to the first argument, the
FAA's statement that it would be "less
objectionable" for the FAA to require a
letter of authorization than to use
existing penal laws to punish frauds is
an arbitrary factual conclusion in direct
conflict with the clear legal conclusion
that use of existing laws is "less
restrictive." Moreover, bringing in a
letter to the FAA from a third party is
not a "minimal requirement" compared
to simply providing information. And
while some of the requirements in the
final rule may be minimal, taken
together they are very burdensome.

With regard to the second argument,
the FAA's contention that the
requirement that the leafletter or
solicitor name a supervisor is not
"vague" ignores the more fundamental

problem that the FAA has failed to show
why the provision is necessary or why it
is the least restrictive provision
available.10

With regard to the third argument, the
FAA may be correct that Viloge of
Schaumburg implied that tax-exempt
status can be used as a criterion for
determining eligibility for solicitation in
certain circumstances. However, citing
such dicta is a far cry from proving that
there is evidence of fraud at National
and Dulles, and that requiring persons to
obtain tax-exempt status and to state
that their organizations are tax-exempt
as part of a permit application process
will either prevent such fraud, or is the
least restrictive way of preventing such
fraud.

The evidence on the rulemaking
record from a variety of commenters is
that the permit application requirements
are burdensome and unnecessary. The
FAA should reconsider these
requirements in light of its failure to
provide them with a firm constitutional
basis in the final rule.

IV. The Rule Is Vogue

Although the final rule made some
efforts to clear up ambiguities in the
proposed rule. the final rule contains
over half a dozen unclear sections
which not only deny due process, but
will have a chilling effect on First
Amendment activities, including:

(1) the failure of the rule to reconcile
the definition of non-commercial activity
in § 159.93(a)(3), and the implied
definition of such activity in
§ 159.93(c)(2)(v)(A)-E);

(2) the failure of the FAA to provide
clarity in its new and unconstitutional
restriction on the sale of literature to
"religious solicitors" in § 159.93(a)(3),
which refers to a non-existent section(c)(2)(e}(I);11

(3) the failure of § 159.93(a)(3) to
answer the question raised in 45 FR

'1See ISKCONv. Kearnes, 454 F. Supp. 115 (ED.
Cal. 1978) (permit system to prevent fraud void as a
prior restraint since Information requested did not
bear on the question of whether the applicant was
likely to pursue a fraudulent course of behaviorr
and Westfallv. Board of Coms of Clayton City.
477 F. Supp. 862 (N.D. Ga. (1979) (solicitation statute
overturned because sity required "double dose" of
information identifying solicitor).

"This problem could be avoided by simply
dropping the requirements in I 150.93c](2)(v), thus
avoiding the flaw of requiring more information
than what was allowed In Cantwell v. Connecticut
supra, and avoiding the more serious flaw that the
FAA's definitions of political, charitable and
religious groups prohibit certain protected groups
from exercising their First Amendment rights at all.

"Other non-commercial speech is also protected.
such as the "pamphlets of Thomas Paine." Murdock
v. Pennsylvania, supra. 319 US. at ll.

35317 as to whether items with message
value can be distributed at the airport;' 3

(4) the failure of the rule to distinguish
between written and verbal
solicitations;

(5) the failure of the rule to reconcile
the implication in § 159.93(c)(2)(ii) that a
person need not represent a group to
solicit or sell literature, and the
implication in § 159.S(c]12)(v) that only
persons soliciting or selling literature for
a religion but not a religious group need
not be associated with a group;14

(6) the failure of the rule to reconcile
the contradictory requirements for
persons distributing, but not selling,
literature in § 159.93(c)[1) and
§ 159.93(c)(2);

(7)-the failure of the rule to explain
how a person selling literature under
§ 159.93(c](2) can sign a statement that
he or she is soliciting funds under
§ 159.93(c](2)(v) (A) and (B) when the
FAA distinguished between "sale" and
"solicitation" throughout the rule; and

(8) the failure of the rule to define
what "primary function" means in the
definition of political activity in
§§ 159.93(c) 159.93(c](2)(v)(B].'s

This lengthy list of vague provisions is
enough to cast serious doubt on the
rule's constitutionality and merits
reconsideration by the FAA.

V. The Rule Lacks Due Process
Both the final rule and the authorizing

statute (which is printed at 45 FR 35314)
fail to provide for any administrative or
judicial review of a permit denial. The
rule continues, therefore, to deny the
rights of due process and should be
reconsidered. Freedman v. Maryland,
380 U.S. 51 (1965); Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546
(1975). In these cases, the Supreme
Court held that a system of prior
restraints runs afoul of the First
Amendment if it lacks certain
safeguards:

First, the burden of instituting judicial
proceedings, and of proving that the material

"Although the final rule offers a new explanation
for its prohibition on the distribution or sale of
objects. it has long been held that the prevention of
litter does not justify First Amendment restrictions.
Scmeiderv. State. 308 U.S. 147 (193]. Moreover,
while certain objects may not have any message
value, their sale may be intimately tied in with the
free exercise of religion. See UnitedStates v.
Silbermon. 484 F. Supp. G6 870 NI.D. Fla. 1979.

"1f § 159.95(c](ZXv) is the guiding section. it is
unconstitutional since It would prohibit a person
from selling literature on his own. Surely, many
great Ideas and movements start with one
individual.

"As stated in footnote 11. this requirement
should be deleted entirely, or at least the word
'primary" should be dropped to ensure that
protected activity on the part of a group that
engages in some, but not a great deal. of political
activity is not excluded by definition.
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is unprotected, must rest on the censor.
Second, any restraint prior to judicial review
can be imposed only for a specific brief
period and only for the purpose of preserving
the status quo. Third, a prompt final judicial
determination must be assured.

420 U.S. at 560.
The FAA argues in its final rule that a

permit will only be denied if an
application form is incomplete, 45 FR
35318, implying that it has therefore
removed from the airport manager all
possible discretion and the need for due
process. Such an argument is deficient
for two reasons. First,- because the rule
is so vague and includes so many
requirements in the registration process,
legitimate disputes may arise as to
whether a permit form has been
"completed." To cite just one example,
§ 159.93(c](2)(iii) requires the applicant
to provide "the name and title of the
person in the organization who will
have supervision over and responsibility
for the activity at the airport, if
applicable" (emphasis supplied).
Clearly, the airport manager will have to
exercise some discretion in determining
whether this requirement is "applicable"
in any particular case. Is

Second, even if the rule left no
-discretion to the airport manager, some
form of administrative or judicial review
would be required. In ISKCONv,
Rochford, 585 F.2d 263 (7th Cir. 1978), a
case involving solicitation at airports,
the Court held, citing Freedman v.
Maryland, supra; that:

Even if the officials had no discretion in
administering these regulations, due process
would still require the inclusion of procedural
safeguards.
Id. at 272.17 Due process thus requires
some form of administrative or judicial

'5The discussion of comments in the final rule
states that the phrase "if applicable" was added
because in "some instances there may not be a
supervisor." 45 FR 35318. But what instances are
these? A religious person not associated with a.
group? Or a person associated with a group where
there are no formal supervisors? The discussion of
comments also states that "an applicant for a permit
will not be denied on the basis of the failure to
provide a name." 45 FR 35318. However, the clear
language of the regulation states that "Failure to
submit the information required ... shall result in
denial of a permit." Section 159.93(d). Surely; the
airport manager is going to have to exercise some
ludgement in determining whether to be guided by
the regulation or the "discussion" accompanying the
regulation.

"t Although Liberman v. Schesventer, 447 F. Supp.
1355 (M.D. Fla. 1978), a case involving solicitation
on federal property, held to the contrary on this
issue, Its applicability to the instant issue was
subsequently questioned by the Court in United
States v. Silberman, 464 F. Supp. 866 (M.D. Fla.
1979), also a case involving solicitation on federal
property. In Silberman the Court noted, inter alia,
that: "prompt noticeand review proceedings must
be included" in any restriction or restraint; "[w]hile
procedural due process is flexible and variable in
different situations, the complete absence of any

review of the airport manager's
decisions on granting or denying
permits, and the FAA should reconsider
its proposed rule because it fails to
contain any such proposed review.

Cdnclusion

For the foregoing reasons, ACAP
respectfully requests that the FAA grant
this petition for reconsideration. If the
FAA is unable to complete action on
this petition by the July 28 effective date,
ACAP requests a stay of the effective
date pending such final action.

.Respectfully submitted,
Cornish F. Hitchcock,
Asociate Director.

Matthew H. Finucane,
Staff Attorney.
Aviation ConsumerAction Project, P.O. Box
19029, Washington, D.C. 20036, (202) 223-4498.
June 10, 1980.

Supplement to'Petition for Reconsideration
of Aviation'Consumer Action Project

All cbmmunications with respect to this
document should be addressed to: Matthew
H. Finucane, Staff Attorney, Aviation
Consumer Action Project P.O. Box 19029,
Washington, D.C. 20036 (202) 223-4498.
July 21, 1980. -

The Aviation Consumer Action Project'
(ACAP] hereby submits this supplement to its
June 10, 1980 petition for reconsideration of
the FAA's final rule entitled "Solicitation and
Leafletting Procedures at National and Dulles
Airports," 45 FR 35314 (May 27, 1980). 1 This
supplement is based on new information
received by ACAP from the FAA pursuant to,
the Freedom of Information Act.2

ACAP argued in its petition for
reconsideration that the rule's lengthy and

due process at all cannotbe justified under the
guise of flexibility," and "mere writter notice of the
face of denial of permit ... is not constitutionally
adequate." Id. at 873 n.4, citing Memphis Light, Gas
and WaterDiv. v. Craft, 436 U.S. 1,14 (1978). The
Silberman court added that "[tihe Supreme Court
has emphatically rejected the view that litigation by
an. adversely affected individual is 'an adequate
substitute' for an administrative remedy." Id. at 873
nA. Similarly in ISKCONv. Griffin, 437 F. Supp. 666,
670 (W.D. Pa. 1977), a case involving airport
solicitation, the Court held that the County must
either issue a permit or go to court. citing Freedman
v. Maryland, supra.

IACAP is a non-profit consumer advocacy group
which has distributed literature and solicited
support at National Airport, most recently around
the Fourth of July weekend, and which plans to
continue these activities in the future.

2n proposing its solicitation and leafletting rule,
the FAA stated that it had received numerous
complaints aboutsoliciting and leafletting at
National and Dulles Airports. These complaints
were not included in the rulemaking docket, and
ACAP made a request for copies under the Freedom
of Information Act in order to obtain notice as to the
basis of the FAA rulemaking. The request was made
on May 9, 1980, and copies of the complaints were
not received until July 11, 1980, over two months
later. This supplement is based on h preliminary
analysis of those complaints, after categorizing
them on the basis of the primary reason for the
complaint.

burdensome permit application process,
which requires ten separate statements and
documents as a prerequisite to receiving a
permit, violated the First Amendment
because the FAA had provided little concrete
evidence that fraud was a problem at the
airports; had failed to show how each
required statement or document would help
prevent fraud; and had failed to explain why
each of the requirements was the least
restrictive method of preventing fraud.

A preliminary analysis of all complaints
received by the FAA concerning soliciting
and leafletting confirms the argument that
fraud is not a problem at National and Dulles
Airports. In over five years, the FAA has
received less than a dozen letters questioning
whether solicitors actually represent the
cause or organization they claim to represent,
whether the recipient actually does what he
or she claims to do with the money, or
whether the orgainzation soliciting funds Is a
bona fide religion or charity. Only a handful
of letters allege that the complainant was
actually misled, and the amount of money
in~volved in these complaints totals $4.35,
None of the complaints were ever proven,
and some of the complaints appear on their
face to be unfounded.3

As a result of an alleged loss of $4,35 at
two airports in over five years, the FAA
intends to require those exercising their First
Amendment rights to wear badges, to provide
the name of a supervisor, and to provide
personal and organizational identification to
the FAA. While such regulatory overkill is to
be avoided in any context, it is particularly
undesirable when constitutional rights are
involved, as here.

Respectfully submitted,
Matthew H. Finucane,
StaffAttorney.

July 21,1980.
Alliance for the Preservation of Religious

Liberty
July 1, 1980.
Federal Aviation Administration, Office of

the Chief Counsel,
Attention: Rules Docket ACC-204, Docket
No. 20200, Washington, D.C.

Dear Sir: This is in regards to the final rule
published on May 27, 1980 by the Federal
Administration (FAA) entitled "Solicitation
and Leafletting Procedures at National and
Dulles Airport," 45 Fed. Reg. 35314.

The Avialtion Consumer Action Project
(ACAP) has petitioned the FAA to reconsider
the final rule of May 27; 1980 before It takes
effect on July 28, 1980. Additionally, the
ACAP has requested a stay of the effective
date of the final rule until the FAA has
completed action on that petition, In the
event that the FAA is unable to consider and
dispose of the matter by that time,

ACAP states in its petition that It should be
granted because the final rule of the FAA
compromises First Amendment Rights and
the FAA has failed to consider the
substantive objections which were

3In contrast over 85 percent of the letters
received by the FAA concerned the manner In
which money Is solicited, not who Is soliciting, e.g.,
alleged obscene, abusive, embarrassing or harassing
remarks, pinning flowers, or failure to make change,
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communicated to the FAA during the
comment period on the proposed rule.

The Alliance for the Preservation of
Religious Liberty (APRL) fully concurs with
the statements made by the ACAP in their
Petition for Reconsideration and joins in the
appeal to the FAA for a reconsideration of
the final rule prior to its effective date.

Sincerely,
John Spagnola,
Legislative Director.

American Civil Liberties Union Fund of the
National Capital Area,

Washington, D.C., August 5, 1980.
Re: Final Rule on "Solicitation and Leafletting

Procedures at National and Dulles
International Airports", 45 Fed. Reg.
35314 (May 27, 1980).

Office of the General Counsel, Federal
Aviation Administration,

Attn: Rules Docket (AGC-204) Docket No.
20200, Washington, D.C.

Gentlepeople:
The American Civil Liberties Union Fund

of the National Capital Area requests that
you reconsider your final rule governing
solicitation and leafletting at National and
Dulles Airports. Although the final rule
represents some improvement over the
proposed rule, it is still seriously flawed
under the First AmendmenL

Without reiterating our objections at
length, we believe that the rule's area and
numerical limitations on the exercise of
activities protected by the First Amendment
have not been shown to be necessary. We
note in this respect that the FAA has recently
proposed allowing an additional three million
passengers to use National Airport each year.
See 45 Fed. Reg. 4313 (January 21,1980). We
fail to see how the public areas of National
Airport can accomodate an additional 8,000
persons a day, but cannot accomodate more
than 8 persons exercising their First
Amendment rights.

It is also our view that the permit
application procedures and requirements
established by the final rule go beyond what
is necessary or constitutionally permissable.
And in view of the Supreme Court's_recent
decisions on "corporate free speech," handed
down subsequent to the publication of the
final rule, the validity of the rule's
requirement of religious, political, or non-
profit status may also be open to serious
question. See Consolidated Edison Co. V.
Public Service Comm'n. 48 U.S.L.W. 4776
(June 20,1980); Central Hudson Gas &
Electric Corp. v. Public Service Comm'n, 48
U.S.L.W. 4783 (June 20, 1980).

In light of the fact that the effective date of
the final rule has already been postponed
until October 26,1980, see 45 Fed. Reg. 49917
(July 28,1980), it appears that nothing would
be lost by reopening the rule for further
comments and reconsideration at this time.
And much might be gained from a
constitutional standpoint. We urge you to
reopen the rulemaking and reconsider the
rule.

Sincerely yours.
Arthur B. Spitzer,
Legal Director.
IFR Doe. 0--80 Filed 9-1O-W0 &45 ain
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 80-NW-40-AD]

Airworthiness Directives: Boeing
Model 727 Series Airplanes
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rule making
(NPRKM.

SUMMARY: This proposed rule would
amend Airworthiness Directive (AD) 79-
04-01 (Amendment 39-3410,44 FR 9735,
as amended by Amendment 39-3577,44
FR 56318, and Amendment 39-3889. 45
FR 55705) by decreasing the initial
inspection threshold of the main landing
gear downlock cranks on Boeing Model
727 series airplanes from 68,000 landings
to 25,000 landings. Cracks have been
detected in two downlock cranks which
had accumulated approximately 26,000
landings. Complete failure of a crank
can cause missequencing of the landing
gear operation and subsequent jamming
of the landing gear and wheel well door
which, in turn. can result in a gear-up
landing.
DATES: Comments must be received on
or before November 1,1980.
ADDRESSES: Send comments on the
proposed rule in duplicate to: Federal
Aviation Administration, Northwest
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket.
Docket No. 80-NW-40-AD, 9010 East
Marginal Way South, Seattle,
Washington 98108.
FOR FURTHER INFORMATION CONTACT.
Mr. Richard H. Yarges, Airframe
Section, ANW-212, Engineering and
Manufacturing Branch, FAA Northwest
Region. 9010 East Marginal Way South,
Seattle, Washington 98108, telephone
(206) 767-2516.
SUPPLEMENTARY INFORMATION:
Airworthiness Directive 79-04-01,
requires inspections or replacement of
certain Boeing Model 727 series airplane
main landing gear lock system
components whose failure can or has
resulted in missequencing of the landing
gear operation and subsequent jamming
of the gear and wheel well door. Nine
jamming incidents have resulted in gear-
up landings.

AD 79-04-01 requires an initial
inspection of the downlock crank at
68,000 landings. Two recent reports of
cracks at approximately 26,000 landings

indicate the need to lower the time for
initial inspection. This proposed rule
would amend AD 79--04-01 by
decreasing the initial inspection for the
main landing gear downlock cranks
from 68,000 to 25,000 landings.

Boeing has designed a replacement for
the existing downlock crank which has
improved fatigue characteristics. Since
this crank has an estimated life in
excess of one million landing cycles, this
proposed rule would also amend AD 79-
04-01 to include the incorporation of this
crank, or an equivalent, as a terminating
action for the downlock crank
inspection requirements in paragraph A.

Comments Invited

Interested persons are invited to
participate In the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the dosing date for comments
specified above will be considered by
the Administrator before taking action
on the proposed rule. The proposals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons. A
report summarizing each FAA/public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rule Making (NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Region, Office of the Regional Counsel,
Attention: Airworthiness Directive Rules
Docket, Docket No. 80--NW--40-AD, 9010
East Marginal Way South, Seattle,
Washington 98108.

The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13] by further
amending Airworthiness Directive 79-
04-01. Amendment 39-3410 (44 FR 9735),
as amended by Amendment 39--3577 (44
FR 56318) and Amendment 39-3889 (45
FR 55705) by revising the table in
Paragraph A.

Note.-Only the portion of the table
pertaining to the downlock crank is affected
as follows:

BILLING CODE 4910-13-M
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Component Part No. Replacement or Repeat Inspection
Initial Inspection Interval not to

- Threshold exceed
(landings) (landings)

Downlock 65-78698-1,-2 35,000 3,000
Torque Shaft

-7,-8"

Downlock 69-20527-2
Rod Assy. 69-33654-1 12,000

69-33654-2 '

69-33654-3
69-33654-4

-69-33654-5 35,000 3,000

Downl6ck 65-26921-17 37,000 3,000
Torque Tube 65-26921-18
Assy.

Uplock 65-24488-1 10,000 flt hrs - 1,500
Universal or 4 years, which
Block ever occurs first.

-4 48,000 landings 3,000

Uplock NAS 1106-44D 11,000 to be replaced
Universal 69-47743-1
Bolt

Uplock 65-25851-1 46,000 1,000
Upper Shaft 65-25851-2
Assy. 65-25851-5

65-25851-6

Uplock 65-49325-1,-2, 1,500
Lower Crank 65-49325-5,-6, 3,000

65-49325-7,-8

Downlock 69-20528-1
Crank . -2

-3 25,000 1,500
-4 , I I

<:Z Within 1500 landings from the last inspection or within 1500 landings
from October 9, 1979, whichever occurs first, thereafter not to
exceed 500 landings.

<Z2 Initially inspect or replace prior to accumulation of 25,000 landings
or within 750 landings from the effective date of this-amendment,
whichever occurs later. Replacement with steel downlock crank,
Boeing Part Number 69-20528-5 or -6 or an equivalent approved by
the Chief, Engineering and Manufacturing Branch, Northwest Region,
terminates the downlock crank inspection requirement of this
table.
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Component Part No. Replacement or Repeat Inspection
Initial Inspection Interval not to
Threshold exceed
(landings) (landings)

Uplock NAS 1105-28 7,000 To be replaced
Lower Crank
Bolt BACP18T5-( ) 7,000

MS20392-5C( ) 12,000
(oversize
option)

MS20392-6C( ) 50,000
(oversize
option)

Downlock NAS 1105-13DW 20,000 To be replaced
Rod Bolt
(Inboard) BACB30LJ5U13 20,000 To be replaced

Optional Bolts:
BACB30NE5-13
BACB30GE5-14
NAS 1105-14

BACB30NE5-15 20,000 To be replaced

Optional Bolts:
BACB30LJ5U15
BACB30LJ5-16
BACB30GE5-16

Downlock NAS 1105-13DW 20,000 To be replaced
Rod Bolt
(Outboard) BACB30LM5DU12 20,000 To be replaced

Optional Bolts:
BACB30NE5D12
BACB30GE5D12
NAS 1305-12D

BILLING CODE 491G-13-C
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(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c); and 14
CFR 11.89))

Note.-The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provisions of Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February.26, 1979).

Issued in Seattle, Washington, on August
28, 1980.
Charles R. Foster,
Director, Northwest Region.

The incorporation by reference
provisions in the document were
approved by the Director of the Federal
Register on June 19,1967.
[FR Doc. 80-27685 Fled 9-10-W, 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 80-WE-41-AD]

Airworthiness Directives; Puritan-
Bennett Aero Systems Co.; P/N
174039, 174010-01, 174010-03 and
ZMR100 Series Oxygen Masks.
AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Notice of proposed rule making.

SUMMARY: This notice proposes to adopt
an Airworthiness Directive (AD) that
would require replacement of a
regulator diaphragm on Puritan-Bennett
Aero Systems Company (PBASCo)
oxygen masks. The proposed AD is
needed to prevent the regulator inlet
valve from either leaking causing
depletion of the oxygen supply or
developing positve presgure within the
facecone making it difficult to breathe.
DATES: Comments must be received on
or before November 13,1980.
ADDRESSES: Send comments on the
proposal to: Department of
Transportation, Federal Aviation
Administration, Western Region,
Attention: Regional Counsel,
Airworthiness Rule Docket, P.O. Box
92007, World Way Postal Center, Los
Angeles, California 90009.

The applicable service information
may be obtained from: Puritan-Bennett
Aero Systems Company, 111 Penn
Street, El Segundo, California 90245.
FOR FURTHER INFORMATION CONTACT:
Rbbert Razzeto, Executive Secretary
Airworthiness, Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center, Los Angeles,
California 90009. Telephone (213) 536-
6351.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Interested persons are
also invited to comment on the
economic, environmental and energy
impact that might result because of
adoption of the proposed rule.
Communications should identify the
regulatory docket number and be
submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact, concerned with the substance
of the proposed AD, will be filed in the
Rules Docket.

The FAA has determined that certain
regulators on PBASCo oxygen masks P/
N 174039, 174010-01, 174010-03 and
ZMR100 series-contain oversize

-diaphragms. Under Certain conditions,
an oversize diaphragm can cause the
regulator inlet valve either to leak or to
develop positive pressure within the
facecone. Although the regulator may
work properly in normal usage, it can
develop one of the above conditions
without warning. There is no reliable
field test method for determining when
or where the mask will develop
problems. Since this condition is likely
to exist or develop on other oxygen
masks of the same type design, the
proposea AD would require replacement
of the oversize diaphragm in certain
PBASCo oxygen masks P/N 174039,
174010-01, 174010-03 and ZMR100
series.

Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13] by adding the
following new Airworthiness Directive:

Puritan-Bennett Aero Systems Company:
Applies to Puritan-Bennett Aero Systems
Company oxygen masks P/N 174039,
174010-01, 174010-03 and ZMR1O0, series
as listed below.

S/N for P/N 174039
0001 through 0012

S/N for P/N 174010-01 and 174010-03
00100 through 00144
146, 147, 149,
00150 through 00194
195 through 259

261 through 273
275 through 292

S/N for P/N ZMRIOO series
6603 through 7234
Compliance required as indicated, unless

already accomplished.
To prevent the regular inlet valve from

causing either leakage or positive pressure
within the facecone, accomplish the
following:

(a) Within 120 days from the effective data
of this Airworthiness Directive, remove
diaphragm assembly P/N F334-1001-1 and
install diaphragm assembly P/N F334-1001-1
modified to include diaphragm and plate
assembly P/N F334-1003-1, Revision E,

(b) After modification per paragraph (a) of
this AD, permanently mark letter "M" at the
end of or beneath the mask serial number.
This serial number is located under the face
cushion on the left-hand side of the hardsholl
on the 174039 and ZMRIOO series masks and
on the back surface of the head harness on
the 174010-01 and 174010-03 masks.

(c) The modified diaphragm replacement of
paragraph (a) of this AD in the ZMR100 series
masks may be accomplished by returning the
mask to Puritan-Bennett Aero Systems
Company, 111 Penn Street, El Segundo,
California 90245 or in accordance with the
following Puritan-Bennett Aero Systems ATA
Component Maintenance Manuals:
35-10-25 for the ZMR160 mask
35-10-27 for the ZMR129 mask
35-10-28 for the ZMR129-1 mask
35-10-29 for the ZMR118 mask

Note.-This replacement in the 174039,
174010-01, 174010-03 and other ZMR100
series masks may be accomplished by
returning the mask to Puritan-Bennett Aero
Systems Company, 111 Penn Street, El
Segundo, California 90245.

Note.-Purtan-Bennett Aero Systems
Company'Service Bulletin No. I dated April
15, 1980, pertains to the subject of this
Airworthiness Directive.

(d) Alternate inspections, modifications or
other actions which provide an equivalent
level of safety may be used wheo approved
by the Chief, Aircraft Engineering Division,
FAA Western Region,
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c) Department of
Transportation Act (49 U.S.C. 1055(c)); and 14
CFR 11.85)

Note.-The FAA has determined that thia
doctment involves a proposed regulation
which is not considered to be significant
under Executive Order 12044 as Implemented
by DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979),

Issued in Los Angeles, California on August
27, 1980.
John D. Mattson,
Director, FAA Western Region.
[FR Doc. 80-27580 Filed 9.-10-0. 8:45 am)
BILLING CODE 4910-13-M
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14 CFR Part 121

[Docket No. 20331; Petition Notice No. PR
80-11]

Petition for Rulemaking of the Air
Transport Association of America
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Publication of petition for
rulemaking; request for comments.

SUMMARY: This notice publishes for
public comment the petition of the Air
Transport Association (ATA) of
America, of April 30,1980, to amend
§ 121.220(d) of the Federal Aviation
Regulations (FAR). In particular, ATA
proposes amendments to § 121.220(d),
which would exempt the operations of
current freighter aircraft, narrow-body
two-engine and three-engine passenger
aircraft, and align the schedule of four-
enginepassengqr aircraft ozone retrofit
with the U.S. noise retrofit requirements
for those airplanes by an amendment to
affected carriers' operations
specifications. This notice does not
propose regulations for adoption or
represent an FAA position on the merits
of the petition.
DATES: Comments must be received on
or before November 10,1980.
ADDRESS: Send comments on the
proposal in duplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attention: Rules Docket
(AGC-204), Docket No. 20331, 800
Independence Avenue, SW.,
Washington, D.C. 20591;

or delivered in duplicate to:
Room 916, 800 Independence Avenue,

SW., Washington, D.C. 20591.
FOR FURTHER INFORMATION CONTACT.
Raymond E. Ramakis, Chief, Regulatory
Project Branch, AVS-24, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591; telephone (202)
755-8716.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

submit such written data, views, or
arguments on the petition for rulemaking
as they desire. Communications should
identify the regulatory docket or petition
notice number and be submitted in
duplicate to: Pederal Aviation
,administration, Office of Chief Counsel,
Attention: Rules Docket No. 20331
(AGC-204), 800 Independence Avenue,
SW., Washington, D.C. 20591. All
communications received on or before
the closing date for comments will be
considered by the Administrator before
taking action on the petition for

rulemaking. All comments submitted
will be available, both before and after
the closing date for comments, in the
Rules Docket for examination by
interested persons. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Background Information
On April 30,1980, the ATA submitted

a petition for rulemaking, in accordance
with Part 11 of the FAR, to amend
§ 121.220(d) of the FAR. This petition is
published in its entirety as part of this
-notice.

Section 121.220 requires a certificate
holder to successfully demonstrate that
ozone concentration in the cabin will
not exceed established maximums.
Section 121.220(d) provides that a
certificate holder may obtain an
authorization to deviate from these
requirements by amending its
operations specifications if it shows that
due to circumstances beyone its control
or to unreasonable economic burden it
cannot comply for a specified period of
time and it has submitted a plan
acceptable to the Administrator to effect
compliance to the extent possible. As
clearly stated in the preamble to the
final rule upon its publication, it is
FAA's present intent to authorize such
deviations only " * *in circumstances
such as equipment delivery delays or
short-term use of aircraft, when the
certificate holder shows that through
flight planning or other means it will
attempt to avoid areas of high ozone
concentrations * * *" (45 FR 3882,
January 2,1980, emphasis added.)

The petitioner alleges that a close
examination of alternative compliance
methods discloses that the rule as
written cannot be complied with by any
practical method before the specified
deadline. Petitioner proposes that
§ 121.220(d) be amended to exempt the
operations of current freighter aircraft
and narrow-body two-engine and three-
engine aircraft, and to align the schedule
of four-engine passenger aircraft ozone
retrofit with the U.S. noise retrofit
requirements for thoselirplanes. The
absence of any discussion of means
which would be taken to minimize
ozone concentrations in the specified
aircraft operated by carriers who would
exercise the proposed deviation
authority, coupled with the discussion
contained elsewhere in the petition,
appears to be indicative of petitioner's
intebt to eliminate any requirements for
such considerations.

Although this notice sets forth the
contents of the ATA petition as received
by the FAA without changes, it should

be understood that its publication to
receive public comment is in accordance
with FAA procedures governing the
processing of petitions for rulemaking. It
does not propose a regulatory rule for
adoption, represent an FAA position, or
otherwise commit the agency on the
merits of the petition. The FAA intends
to proceed to consider the petition under
the applicable procedures of Part 11 and
to reach a conclusion on the merits of
the ATA proposal after it has had an
opportunity to carefully evaluate them
in light of the comments received and
other relevant matters presented. If the
FAA concludes that it should initiate
public rulemaking procedures on the
ATA petition, the appropriate
rulemaking action will be proposed by
the FAA including its evaluation of the
proposal.

The ATA Petition
Accordingly, the Federal Aviation

Administration publishes verbatim for
public comment the following petition
for rulemaking of the Air Transport
Association of America, dated April 30,
1980:

Issued in Washington. D.C.. on September
5,1980.

Edward P. Fabennan.
Act ingAssistant Chief Counsel, Regulations
andEnforcement Division.
Air Transport Association of America.
1700 New York Avenue, N.W.,
Washington. D.C.
April 30.1980.
Hon. Langhorne M. Bond,
The Admiistrator, Federal Aviation

Administration, Washington, D.C.
Dear Mr. Bond. This is in regard to 14 CFR

Part 121, Amendment 121-154 prohibiting air
carriers from flying above Flight Level 180
unless It is shown that specified ozone
concentration limits are not exceeded.
Although this amendment portends to offer
Part 121 operators a number of alternative
compliance methods, close examination of
those alternatives discloses that the rule as
written cannot be complied with by any
practical method before the specified
deadline. Accordingly. and in accordance
with 14 CFR Part 11. Section 11.25, the Air
Transport Association of America (ATA) on
behalf of its member airlines respectfully
petitions that Part 121 Section 121.220(d) be
amended as follows:

"(d) A certificate holder may obtain an
authorization to deviate from the
requirements of paragraph (b) of this section.
by amendment to its operations
specifications, If-

(1) with respect to its two-engine airplanes,
the fuel load is limited to a maximum of 7,500
U.S. gallons; or

(2) with respect to its three-engine
airplanes, the fuel load is limited to a
maximum of 10.000 US. gallons; or

(3) with respect to its four-engine airplanes,
the fuel load is limited to a maximum of
15,000 U.S. gallons, or the airplane is
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scheduled for re-engining or retirement or
replacement to satisfy Part 91 Subpart E and
until such re-engining, retirement or
replacement occurs; or

(4) the airplane carries no passengers other
than company employees and cargo
attendants; or

(5) it shows that due to circumstances
beyond its control or to unreasonable
economic burden it cannot comply for a
specified period of time, and it has submitted
a plan acceptable to the Administrator to
effect compliance to the extent possible."

The effect of the adoption of this petition
would be to exempt the operations of current
freighter aircraft and narrow-body two-
engine and three-engine passenger aircraft,
and to align the schedule of four-engine
passenger aircraft ozone retrofit with the U.S.
noise retrofit requirements for those
airplanes. Freighter aircraft should be
exempted based on (a) the obvious absence
of impact on passengers and flight
attendants, (b)'the absence of any service
reports of deleterious effects of ozone on
flight deck personnel, and (c) equal treatment
with non-Part 121 operators. As will be
shown, the twinjet and trijet narrow-body
passenger aircraft should be exempted based
on the record of the previous rulemaking
docket and new information, plus the
apparent intent of the FAA to exclude these
aircraft, anyway. The previous docket
established the severe fuel penalty incurred
in restraining flight to altitudes below Flight
Level 180 and the absence of essential
information regarding aircraft ozone
attenuation characteristics for other thm B-
747 aircraft types; new information is
provided with regard to cuirent cost
prognostications and retrofit hardware
availdbility; and FAA's cost analysis in the
previous rulemaking, as published in the
preamble to the subject amendment, shows
either a gross mistake or a clear intent not to
regulate to the extent manifested by
Amendment 121-154.

With regard to the four-engine narrow-
body aircraft, it will be shown that it is not
practical to meet the ozone requirements
except by installing filters, and that the
production of such installations cannot be
completed on a schedule meaningful in
advance of the re-engining schedules, and
that logically the two modifications should be
performed simultaneously.

This petition is being made for the airlines
collectively in order to avoid the costs that
would attend separate application by each
operator to its regional FAA office.

The intent of this petition, with regard to
passenger aircraft, is to exempt the narrow-
body, short-to-medium range aircraft and to
revise the compliance date for narrow-body
quadjets to a realistic schedule. The use of
fuel quantities to establish the dividing line
between narrowv-body and wide-body
aircraft, while only one workable method,
offers simplicity of administration.

Part 121, Secion 121.220 presents several
alternatives for compliance which are listed
as five options for the purposes of this
discussion.

(1) Conduct all flights below Fligit Level
180. While this option may appear to be
viable for a number of very short flight

segments, it is not an option that an operator
could apply to categorically establish
compliance for its entire fleet of, for example,
two-engine aircraft. In hub-and-spoke.operations, an aircraft flying a short distance
onone segment often flies a long distance on
a sequel segment. Only in dense commuter
markets is it conceivable to lock certain
aircraft into rotations where high altitude
flight would not be required, and even in
these circumstances it is improbable that
aircraft could be thus constrained for the
reminder of their useful lives.

Artificially restricting flights to altitudes of
FL 180 and lower is patently objectionable,
because (a) it crowds airplanes into less
airspace than they presently fly in for the
enroute segment, and would increase the mix
of IFR and VFR traffic at lower altitudes, thus
increasing air traffic separation burdens; (b)
it disturbs passenger comfort and it hampers
flight attendant activity by preventing flight
above turbulent weather which prevails at
the lower altitudes, and (c) it is wasteful of
precious fuel, as more fully documented in
ATA's comments to FAA dated January 5,
1979, regarding Docket No. 16854 on this
subject.

(2) Probabilistic analysis of historical
ozone data. The data base of historical ozone
concentrations at various locations and
altitudes is sketchy, but does indicate that
the short-range aircraft could during the peak
season at northernmost latitudes encounter
ozone concentrations above the 0.25 parts per
million limit. At this point in time, due to the
fact that aircraft outside-to-inside ozone
attenuation characteristics have not been
determined (except B-747's], operators must
conservatively assume that no attenuation
takes place. It is quite possible that sufficient
attenuation exists to virtually eliminate this
concern for short-range aircraft, but the
wrought result by Amendment 121-154 is that
virtually thousands of short-range flights
must be microscopically examined to
preclude even the briefest exceedance of an
ozone level that is not known to cause more
than a temporary effect on human comfort.
This analysis must be conducted every month
for each schedule change and for each of
several flight tracks that an operator might
select in order to fly the smoothest and most
fuel-efficient weather.

The administrative burdenof compliance
by analysis is difficult to estimate. The
average trunk airline could, however,
probably justify thi addition of two analysts
at a cost of $50,000 per year or one analyst
plus a- one-time $100,000 computer program
modification. Such an expenditure is clearly.
not justified when there has been no
authentic complaint about ozone on aircraft
in this class.

'If analysis shows that the ozone limit might
be exceeded on one or more flights, another
alternative would have to be exercised. We
have already seen that an altitude restriction
is a most burdensome option.
Circumnavigation is equally burdensome due
to the fact that ozone "pockets" tend to be
quite large, and the extra fuel burned and
time consumed offend today's emphasis on
resource conservation. This leaves the option
of installing a filter or converter, which, as
we will show below, cannot be installed at a

reasonable cost nor on a responsive
schedule.

(3) Forecasting and circumnavigating ozone
concentrations. Where, the historical average
ozone levels indicate too high a level for a
given flight, the option exists for making a
real-time forecast of ozone concentration,
and, if less limiting than indicated by the
historical data, preparing a flight plan to
circumnavigate the prohibited
concentrations. At this time there is not a
concensus among meteorological experts fi
the industry that ozone can be forecasted
with sufficient accuracy for this purpose, and
this method has the same drawbacks as the
method employing only historical data.

(4) Applying a meter on board the aircraft
It has been suggested that it would be
possibleto install a meter onboard an
aircraft, and fly the airplane under or around
any concentrations that make the meter
indicate an exceedance. This is not a feasible
alternative because there Is no way to plan
for the amount of extra fuel required for an
altitude or track excursion made to avoid

- high ozone. FAR's require such fuel
requirements to be accounted for in advance.

(5) Installing a filter or converter. It Is
impossible to install an ozone filter or
converter on the narrow-body twinjet and
trijets in the time frame contemplated
because no such installation has been
designed by the airframe manufacturers.
Because of the need to integrate ozone
control systems with the existing
environmental control systems, It Is
fundamental that the airframe manufacturers
are the foremost authorities on what such
designs must entail, how and when they can
be installed. The Boeing Company and
McDonnel Douglas Corporation, who
manufacture most of die aircraft In the
narrow twinjet and trijet category,
unequivocally advise that the designs for
such systems cannot be readied by February,
1981, and, in fact, indicate that February, 1083
would be a more realistic date.

Since detailed designs for these
installations have not been completed, costs
can only be roughly approximated based on
what has been done on B-747 aircraft.
Estimates vary from $20,000 to $30,000 per
aircraft for kit installation, plus $1,000 to
$2,500 per aircraft per year additional
operating cost, based on fuel at $1.00 per
gallon. As many as 1500 of these aircraft are
affected, indicating a total for the twinjet/
trijet narrow-body fleet of $30,000,000 to
$45,000,000 initially, plus $1,500,000 to
$5,75'0,000 per year thereafter.

Since FAA's cost analysis In the preamble
to the ozone rule only included the long-range
aircraft, the B-747, B-707, DC-8, DC-10 and
L-1o11, and actually only 60 percent of that
fleet, it is obvious that the FAA did not
intend to regulate in the category of narrow-
body twinjets and trijets, i.e., DC-9, BAC 1-
11, B-737 and B-727. The above figures, in
fact, which exclude the costs of modifying the
long-range aircraft, quadruple the costs
contemplated by FAA for the entire air
carrier fleet; thus there remains no justifiable
basis fok applying the ozone concentration
limits to short-range aircraft as described,

Four-engine narrow-body jets. Because of
the long-range capability of the narrow
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quadjets, and because the other compliance
options are too penalizing, most operators
have indicated that cabin ozone filtration or
conversion systems are the most likely
compliance options. The problem is that the
designs of such systems for these aircraft are
still embryonic. Manufacturers are estimating
a 30-month requirement to design, test.
certify, and fabricate such systems. The
airlines will need an additional six to twelve
months to schedule their aircraft into the
major overhaul facilities for the installation
of these systems. Therefore, a compliance
date of mid-1983 is more realistic than early
1981.

Installations in the 1983 time period.
moreover, are commensurate with the re-
engining of certain of these four-engine
aircraft required by Part 91, Subpart E, the
noise retrofit rule. Since the installation of a
substantially different powerplant will entail
large changes in the various aircraft systems
powered by the engines, and these usually
include the cabin environmental control
system, it is only sensible to incorporate new
cabin ozone control systems into the basic
redesign of systems entailed by the re-
engining effort. Otherwise, the $25,000 or so
per aircraft expended for an ozone filter
design, plus $800 per year higher operating
costs and loss of cargo space, would be
wasted due to incompatibility between the
new engine and the old ozone fiter design.
The FAA has a duty to regulate in such
fashion as to conserve these resources.

The exemption for four-engine jets should
not be limited to those aircraft that are being
re-engined. FAR 91 Subpart E permits such an
airplane to be operated until December 31.
1984 without modification provided it is
replaced or removed from service, or is
operated in foreign commerce. A stark
injustice is worked when an operator is
required-to modify his aircraft to install
ozone fiters, and such filters cannot be made
available for such installation until just 1
years prior to the retirement of that aircraft.

Benefit to the public; effects on safety.
Granting of this petition will have no adverse
impact on passenger or crew health or safety.
The retrofit of long-range, high-altitude
aircraft-those usually exposed to the ozone
levels of concern-to install ozone filters or
converters will not be affected, except for
DC-8 and B-707 aircraft which are scheduled
for early retirement or re-engining (and this
petition proposes an ozone retrofit concurrent
with such re-engining) pursuant to noise
regulations in FAR 91 Subpart E.

This petition offers the additional benefits
of avoiding inflationary expenditures, i.e.,
expenditures with no productivity gains, that
must ultimately be borne by air transport
consumers. This petition would avoid the
necessity of compressing all narrow-body jet
traffic below Flight-Level 180 during peak
ozone exposure periods, thereby reducing the
problem of mixing VFR and IFR traffic and
reducing exposure to the relatively greater air
turbulence at the lower altitudes.

The ATA is grateful for the opportunity to
present this petition to the Administrator. A
brief summary is attached for your
convenience. Your expedited handling of this
request is urged.

Sincerely.
Clifton F. von Kann.
Senior Vice President, Operations and
Airports.

Attachment

Summary of Air Transport Association
Petition for Changes to FAR 121 Section 220,
Cabin Ozone Concentration

Petitioner Air Transport Association on
behalf of its member airlines.

Regulations affected and changes
requested:

14 CFR 121 Section 220(d) Is requested to
be changed so that (1) freighter operations
are exempted, (2) narrow-body twinjet and
trijet passenger aircraft are exempted, and (3)
narrow-body quadjet aircraft are regulated
by the same compliance schedule that applies
to these aircraft under 14 CFR Part 91 Subpart
E for noise retrofit or retirement.

Justificatiom
Granting of the petition will have no public

disbenefits and will not affect aviation
safety. The present rule as written cannot be
complied with by any practicable means, and
the expenditure of tens of millions of dollars
not contemplated by FAA in Its enactment of
§ 121.220 would be averted.
[FR Do. 10-v= FUled 9-1-0: -45 m
BILLING CODE 4910-13-M

DEPARTMENT OF HOUSING AND

URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 430

[Docket No. R-80-866]

Multifamily Housing Projects;
Mortgagor Relationship to Tenant
Activities; Transmittal of Proposed
Rule to Congress

AGENCY: Department of Housing and
Urban Development.
ACTION: Notice of transmittal of
proposed rule to Congress under Section
7(o) of the Department of HUD Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information a
proposed rule which the Secretary is
submitting to Congress for such review.
This proposed rule would amend 24 CFR
to add a new Part 430 which would
prohibit certain multifamily housing
project owners from taking actions that
would frustrate tenants' efforts to obtain
rental subsidies or impede tenants'
efforts to organize.
FOR FURTHER INFORMATION CONTACT.
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,

451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.
SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking. Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Part 430--Mortgagor
Relationship to Tenant Activities.

(Section 7(o) or the Department of HUD Act,
42 U.S.C. 3535(o), Section 324 of the Housing
and Community Development Amendments
of1978]

Issued at Washington. D.C.. September 4.
1980.
Moon Landrieu,
Secretary, Department of Housing and Urban
Development.
IFR Doc. -ws Fed9 B-ao40 4amI
SLLING COOE 421-01-U

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Parts 116 and 117

[FRL 1603-3]

Hazardous Substances; and
Determination of Reportable
Quantities; Addition of Carcinogens;
Extension of Comment Period

AGENCY: Environmental Protection
Agency.
ACTION: Notice of extension Qf comment
period.

SUMMARY- The date for the close of the
comment period on proposed Part 116
and 117 hazardous substances
carcinogen regulations is hereby
extended by 30 days from September 8,
1980 to October 8,1980.
EFFECTIVE DATE: September 5,1980.
FOR FURTHER INFORMATION cONTACT.
Joseph Krivak, Director, Criteria &
Standards Division (WH-585), Office of
Water Planning & Standards, 401 M
Street, S.W., Washington, D.C. 20460
(202) 755-MOO.
SUPPLEMENTARY INFORMATION: On July
9,1980, (45 FR 46094 and 46097] the
Environmental Protection Agency
published proposed rules that would (1)
amend the Part 116 Designation of
Hazardous substances regulation to add
14 new substances based on
carcinogenic effects and (2) amend the
Part 117 Determination of Reportable
Quantities regulation to establish
reportable quantities for the substatces
proposed to be designated and change
the reportable quantities for six
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substances previously designated on the
basis of acute aquatic toxicity. A 60-day
comment period was provided that
began on July 9, 1980 and was to have
ended on September 8, 1980.

Several commenters have made
written requests to the agency to ask for
additional time to complete their
comments because of the complexity of
the scientific and technical issues
related to the regulation of carcinogens
under the section 311 hazardous
substance program.
* Accordingly, the agency has decided

to extend the official comment period
from its closing date.of September 8,
1980 to October 8, 1980.

Dated: September 5,1980..

Eckardt C. Beck,
Assistant Administrator for Water and Waste
Management.
[FR Doc. 80-28001 Filed 9-10-80, &45 am]
BILLING CODE 6560-01-.M

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Part 73

[BC Docket No. 80-540; RM-3476]

FM Broadcast Stations in Kennewick
and Richland, Wash.; Proposed
Changes In Table of Assignments
AGENCY: Federal Communications
Commission.
ACTION: Notice of proposed rule making.

SUMMARY: This action proposes to
substitute Channel 293 for Channel 292A
at Richland, Washington, and to modify
the license of Station KXDD on Channel
292A to specify the Class C channel in
response to a petition filed by KUTI
Communications, Inc. A request to
further modify the license of Station
KXDD to specify a new community,
Kennewick, Washington, has not been
proposed.
DATE: Comments must be filed on or
before October 24, 1980, and reply
comments on or before November 13,
1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
Myra G. Kovey, Broadcast Bureau, (202)
632-7792.
SUPPLEMENTARY INFORMATION:

Adopted: August 22, 1980.
Released: September 4, 1980.
By the Chief, Policy and Rules Division:

1. KUTI Communicators, Inc.
("KUTI"), licensee of Station KXDD,

(Channel 292A), Richland, Washington,
has filed a petition for rule making
seeking substitution-of Channel 293 for
its existing assignment. IIt asks, in
addition, that Kennewick, Washington,
rather than Richland, be specified as the
community of license purportedly to
reflect petitioner's actual use of the
channel. According to KUATI, Station
KXDD is not the only Class A facility in
the contiguous cities of Kennewick (1970
U.S. Census pop. 15,212), Pasco (1970
pop. 13,920) and Richland (1970 pop.
26,290), known collective in
southeastern Washington as the-Tri-
Cities. 2 A Class C assignment would
place Station KXDD ina more
competitive position, petitioner asserts,
while at the same time eliminating
undersirable intermixture.

2. Substitution of Channel 293 for
Channel 292A would cause new
preclusion to eight communities with
populations exceeding 1,000 and no
present local aural service: Washington:
Goldendale, Odessa, Soap Lake, Union
Gap; Oregon: Elgin, Heppner, May Park
and Union City. Petitioner lists
alternative channels for.all of these
communities.

3. No first or second service would be
provided by a Class C-facility at Station
KXDD's present site. KUTI statqs. It
intends, however, to move to a site 42
kilometers (26 miles) northeast of
Kennewick, from which point staff
estimated indicate that a first nighttime
service would be provided to
approximately 1,700 persons in an area
of 1,036 square kilometers (400 square
miles).

4. KUTI owns, in addition to KXDD,
Station KUEZ (Channel 281] at Yakima,
Washington. KTJEZ presently operates
with 61 kW of power and an antenna
height of 780 feet; petitioner proposed to
operate KXDD at its new site with a
power of 100 kW and antenna height of
750 feet. In order to avoid prohibited
1mV/m contour overlap, both of these
Class C assignments would be limited to
present or proposed facilities with no
possibility of future expansion.

5. Pursuant to our decision in
Cheyenne, Wyoming, 62 F.C.C. 2d 63, 38
R.R. 2d 1655 (1976), we would consider
modification of Station KXDD's license
to specify the proposed Class C
assignment only if no other interest in
the channel is expressed during the
comment phase of this proceeding. If

'Public Notice of the petition was given on
September 19.1979, Report No. 1192.

1 Channels 235. 274 and 292A are assigned and
licensed to Richland though Channel 292A is being
used by petitioner at a site closer to Kennewick.
Channel 287 is assigned to Kennewick.

interest is shown, petitioner would be
free to withdraw its request since, as
adjacent channels, the Class C channel
could not be assigned without the
deletion of the Class A assignment,
Statesboro, Georgia, Mimeo No. 82040,
40 R.R. 2d 1021 (1977). However, we will
not propose to modify petitioner's
license to specify a different city as It
has requested.

6. Although petitioner alleges that its
station is actually a Kennewick
operation, it is licensed to serve
Richland and the Commission assumes
the station is operating to serve
Richiand. A new assignment to a
community, as opposed to a substitution
of a Class B/C channel for a Class A
channel in the same community, has
never been held to fall under our
authority to modify. See Riverside and
Santa Ana, California, 65 F.C.C. 2d 920
(1970] and cases cited therein. This
refusal to modify the city of license has
applied even in situations where the 10
or 15 mile rule would be applicable., See
Section 73.203(b) of the Commission's
Rules.3 n the present case, not even the
15 mile rule would be of assistance since
Kennewick is already a listed city. Our
consistent holding has been to leave
open for application a channel newly
assigned to a community. Petitioner may
wish to comment on this matter and to
demonstrate why we should act
differently here. We shall, then, propose
modification of the license for Station
KXDD for the channel change (Channdl
292A to Channel 293) at Richland, only.
An Order to Show Cause Is not
necessary since consent to the
modification is implied by virtue of the
request.

7. Since the requested assignment is
within 402 kilometers (250 miles) of the
U.S.-Canadian border, Canadian
concurrence must be obtained.

8. In view of the foregoing, we find It
in the public interest to explore the
following amendment to the FM Table of
Assignments, Section 73.202(b) of the
Commission's Rules:

3 In WarnerRobins and Hawkinsville, Georgia
(Docket 17924), 12 R.R. 2d 1578 (1988). recons, don.,
12 F.C.C.,2d 885 (1968), a channel assigned at
Hawkinsville. Georgia. and reassigned to Warner
Robins was opened up for competing applications
even though an applicant had already received cut.
off protection at Hawklnsville. The distance
between the two communities was close enough to
make Section 73.203(b) applicable. The same theory
applied, that Is, a newly assigned channel made
available for the first time in a particular community
should be open for all interested persons to apply,
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Care No

Present Proposed

RicNand, Wasjgo - 235. 274. 235. 274.
292A 293

9. Authority to instituted rule making
proceedings, showings required, cut-off
procedures, and filing requirements are
contained in the attached Appendix and
are incorporated by reference herein.
NOTE: A showing of continuing interest
is required by paragraph 2 of the
Appendix before a channel will be
assigned.

10. Interested parties may file
comments on or before October 24, 1980,
and reply comments on or before
November 13,1980.

11. For further information concerning
this proceeding, contact Myra G. Kovey,
Broadcast Bureau, (202) 632-7792.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making is issued until it
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel assignments.
An exparte contact is a message
(spoken or written) concerning the
merits of a pending rule making other
than comments officially filed at the
Commission or bral presentation
required by the Commission.
Federal Communications Commission.

Henry L. Baumann,
Chief, Policy andRules Division, Broadcast
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and Section
0.281(b) (6) of the Commission's Rules, IT
IS PROPOSED TO AMEND the FM
Table of Assignments, Section 73.202(b)
of the Commission's Rules and
Regulations, as set forth in the Notice of
Proposed Rule Making to which this
Appendix is attached.

2. Showings required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponents of a
proposed assignment is also expected to
file comments -even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if

authorized, to build the station
promptly, Failure to file may lead to
denial of the requesL.

3. Cut-offprocedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of Commission Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments on the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

4. Comments and reply comments;
service. Pursuant to applicable
procedures set out in Sections 1.415 and
1.420 of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a), (b) and (c) of the
Commission Rules.)

5. Number of copies. In accordance
with the provisions of Section 1.420 of
the Commission's Rules and
Regulations, an orginal and four copies
of all comments, reply comments,
pleadings, briefs, or other documents
shall be furnished the Commission.

6. Public inspection of filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in.
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
N.W., Washington, D.C.
[FR Doe. 80-n0=2 Fied &-10-W0 t45 aml

BILNG COOE 6712-01.-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1080

[Ex Parte No. 364 (Sub-l)]

Freight Forwarder Contract Rates-
Implementation of Pub. L 96-296
AGENCY: Interstate Commerce
Commissioner.
ACTION: Extension of time to notice of
proposed rulemaking.

SUMMARY: The Commission proposed,
by notice at 45 FR 53190. August 11,
1980, to modify existing rules to allow
the riling of contract rates between
freight forwarders and rail and water
carriers. The notice of proposed
rulemaking set September 10, 1980 as
the due date for comments. A 30-day
extension has been requested on behalf
of various ocean carriers and ocean
ratemaking conferences. While the
changes accomplished in Pub. L 96-296
are straightforward, there appear to be
some complications regarding the
impact and implementation of this
statutory change, notably, with respect
to water carriers subject to the Shipping
Act of 1916. We will grant the 30-day
extension. In view of the 180-day time
limit, no further extensions will be
authorized.
DATES: The comment period is extended
until October 10,1980.
ADDRESS. Send comments to: Office of
Proceedings, Room 5356, Interstate
Commerce Commission. Washington,
D.C. 2o423.
FOR FURTHER INFORMATION CONTACT.
Richard B. Felder, (202) 275-7693, or Jane
Mackall, (202) 275-7656.
(49 U.S.C. 10321. 0703(a](4](E). 10749, and
10766(b), 5 U.S.C. 553)

Decided. August 26,1980.
By the Commission. Darius W. Gaskins. Jr.,

Chairman.
Agatha L. Mergenovich,
Secretooy
1FR D=c 80-27M Fdtd 9-104IO% &45 am]
BILMNG CODE 703-01.41

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposal To Determine
"isotria medeololdes" (Small Whorled
Pogonla) to be an Endangered Species
AGENCY. Fish and Wildlife Service,
Interior.
ACTION: Proposal.
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SUMMARY: The U.S. Fish and Wildlife
Service proposes to determine a plant,
Isotria medeoloides (small whorled
pogonia), to be an Endangered species
under the authority contained in the
Endangered Species Act of 1973.
Historically, this plant has been known
to occur in 49 counties in 17 eastern
States and Canada. In 1979, it was
known to occur in 12 counties in 11
different States and one county in
Ontario, Canada. The continued
existence of this species is endangered
by taking of the plants and the loss of
habitat. A determination of Isotria
medeoloides to be an Endangered
species would implement the protection
provided by the Endangered Species Act
of 1973 as amended.
DATES: Comments from the public must
be received by November 10, 1980.
Comments from the Governors of
affected States must be received by
December 10, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Richard Dyer, U.S. Fish and Wildlife
Service, Department of the Interior, One
Gateway Center, Suite 700, Newtbn
Corner, MA 02158.
ADDRESSES: Comments and materials
concerning this proposal, preferably in
triplicate, should be sent to the Regional
Director, U.S. Fish and Wildlife Service,
One Gateway Center, Suite 700, Newton
Corner, MA 02158. Comments and
materials received will be available for
public inspection during normal
business hours at the Service's Office of
Endangered Species at the above
address.
SUPPLEMENTARY INFORMATION: Isotria
medeoloides (small whorled pogonia) is
often referred to as the rarest orchid in
America. There are only 16 known
populations in the eastern United States
and Canada. Approximately 150-175
individual plants occur at these 16 sites.
The plant can be found in a variety of
forest types but is most often associated
with relatively open areas in deciduous
hardwoods; either beech-birclt-maple or
oak-hickory. The spectrum of habitats
includes dry, rocky, wooded slopes to
moist streambanks.

One or two yellowish-green flowers
appear from mid-May in the south to
mid-June in the north above a whorl of 5
or 6 light green, elliptic, somewhat
pointed leaves. The sepals are up to 2.5
cm long and help distinguish this species
from the other member of the genus,
Isotria verticillata. At maturity the
plants are 9.5-25 cm tall.

The continued existence of this plant
is being threatened by the inadvertent
loss of populations to habitat alteration,
such as golf courses, housing complexes*
etc., and taking by collectors for other

than commercial purposes. Today there
are nearly as many, if not more, dried
specimens of Isotria medeoloides in
herbaria than are known to exist in the
wild. This rule proposes to determine
Isotria medeoloides to be Endangered,
and implements the protection provided
by the Endangered Species Act of 1973.
Critical Habitat is not being proposed.
The following paragraphs further
discuss the sections to date involving
this plant, the threats to the plant, and
effects of the proposed action.

The United States placed this species
on a provisional list in the Annex to the
Convention on Nature Protection and
Wildlife Preservation in the Western
'Hemisphere (CNPWP) during a
conference held in Mar del Plata, "
Argentina, 18-22 October, 1965. Sections
2 and 8 of the Endangered Species Act
of 1973 as amended, provide the U.S.
implementing legislation of this
Convention. The President, by Executive
Order 11911 (41 FR 15683-15684),
designated the Secretary of the Interior
to act on behalf of and to represent the
U.S. in all regards as required by the
CNPWP, and required that he consult
with other departments and agencies as
required.

This species was placed on Appendix
H of the Convention on International
Trade in Endarigered Species of Wild
Fama and Flora (CITES) at the original
plenipotentiary conference in
Washington, D.C. in February and
March, 1973.

Background

Section 12 of the Endangered Species
A7ct of 1973 directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct. This
report, designated as HouseDocument
No. 94-51, wae presented to Congress on
January 9, 1975. On July 1, 1975, the
Directo published a notice in the
Federal Register (40 FR 27823-27924) of
his acceptance of the report of the
Smithsonian Institution as a petition
within, the context of Section 4(c)(2) of
the Act, and of his intention thereby to
review the status of the plant taxa
named within. On June 16,1976, the
Service published a proposed rule in the
Federal Register (41 FR 24523-24572) to
determine approximately 1,700 vascular
plant species to be Endangered species
pursuant to Section 4 of the Act. This list
of 1,700 plant taxa was assembled on
the bhsis of comments and data
received by the Smithsonian Institution
and the Service in response to House
Document No. 94-51 and the July 1, 1975,
Federal Register publication. Isotria
medeoloides was included in the July 1,

1975, notice of review and the June 10,
1976, proposal.

Following the June 16,1976, proposal,
hundreds of comments were received
from individuals, conservation
organizations, botanical groups,
business and professional organizations.
Few of these comments were specific In
nature in that they did not address
individual plant species. Most comments
addressed the program or the concept of
endangered plants and their protection
and regulation. These comments are
summarized in the April 26,1978,
Federal Register publication of a final
rule which also determined 13 plant
species to be Endangered or Threatened
species (43 FR 17909-17916). Additional
comments which are received during the
comment period for this proposal will be
summarized in the final rule.

In the June 24, 1977 Federal Register
(42 FR 32373-32381), the Service
published a final rule detailing the
regulations to protect Endangered and
Threatened plant species. The rule
established prohibitions and a permit
procedure to grant exceptions, under
certain circumstances, to the
prohibitions.

The Endangered Species Act
Amendments of 1978 require that all
proposals over two years old be
withdrawn. A one year grace period was
given to proposals already over two
years old. On December 10, 1979, the
Service published a notice withdrawing
the June 16, 1976, proposal along with
four other proposals which had expired.
The Service now has sufficient new
information to warrant reproposing
Isbtria medeoloides.

Critical Habitat is not being proposed
for Isotria medeoloides primarily
because of the history of taking of this
species and the lack of taking
prohibitions in the Act. Bringing further
general public attention to existing
populations via Critical Habitat
designation would in itself be a threat to
the plant.

The Department has determined that
this is not a significant rule and does not
require the preparation of a regulatory
analysis under Executive Order 12044
and 43 CFR 14.

Summary of Factors Affecting the
Species

Section 4(a) of the Endangered
Species Act (16 U.S.C. 1531 et seq.)
states that the Secretary of Interior shall
determine whether any species is an
Endangered species or a Threatened
species due to one or more of the five
factors described in Section 4(a) of the
Act. These factors and their application
to Isotria medeoloides (small whorled
pogonia) are as follows:
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Isotria medeoloides
(1) Present or threatened destruction,

modification or curtailment of its
habitat or range. Isotria medeoloides
has historically been known to occur in
49 counties in 17 eastern States and
Canada. Today it is known to exist in 12
counties in 11 different States and one
county in Ontario, Canada as noted in
Table 1.

Table 1.-Dishibuion of Isotia Medeoloides
(Small whoredPogonia)

State County Town

Connecticut Hartford- Middetown.
Utchfield Brookield.
New Haven - New Haven.
New London- Stratford.
New London... Ledyard.
New London. Lyme.
New London.- Waterford.
Windham...-. Pormfret.

Georgia - Rabunt - Chatahoochee
National Forst.

Habersham Chatahoochee
National Foest.

Itinois - Randolph-
Massachusetts- Hapst" e East Had, ey.
Michigan - Beren' Habert
Missouz - Bollnger _ Glen Allen.
New Hanpshl*e Belknap - Alton.

Belknap - Meredh.
Strafford Machuay.
Strafford iton.
Strafford - Barington.
Merrimac'-... Epsorn.
Grafton - Squar Lake.
Carroll Brookfield.
Carroll__ Madison.

New Jersey. Bergen Franklin Lakes.
Bergen Closter
Mercer Trenton.
Sussex' Montagu
Sussex_ Spata

New York.........- Nas-a Hampstead.
Ononda k M ar
Rocldand - Tappantown.
Suffolk - Wyandetnk.
Ulster Olive.
Washington - Fort Edward.

Maine - Kennebec!..._.. Kent's Hi&
Curnbernd North Seb go.
Oxford NorWay.

Maryland- Montgomery. North Chevy
Montgomery Chase.

Bethesda.
North Caro&ka . Macon' NantahWa

National Forest
Harnett _ Unknown.
Henderson - Hendersonye
Sury Mount Aiy.

PennAyvaia. Centre! " Port Matida.
Green- Rogersvle.
Montgornery Wiow Grove
Berks Readrig.
Phaeia Phladephia.
Chester - West chester.
Moroe - East Stroudsburg.

Rhode Istand. Providence.. Glocester.
Ken. - West Greenwich.

South Carolina Oconee! Sumter National
Forest.

Vermont Chittenden- Ewington.
Vrginia - Buckengham.. Unknow.

Gloucester.,. White Marsh.
James City - Wlmtxbrg.
New KenL.-... Urkown.

Oanada - Elgin' - Mount Salen.

I Extant populations in 197lis90.

A short assessment of the species
status in Canada and by state is as
follows:

Connecticut: Historically, Isotria
medeoloides has been collected from
eight towns in the State (Mehrhoff,

1978). There is only one plant now
known to exist and that is on private
land in the town of Mystic. This plant
has not flowered in recent years and
was transplanted from the wild. Thus it
is not listed in Table 1. Although the
vitality of this plant is questionable it is
the only known "successful"
transplantation.

Georgia: Previous to this rule there
has never been a record of occurrence
for Isotria medeoloides in Georgia.
Three populations are now known to
have occurred although only one
population of five plants was extant in
1979. This population formerly consisted
of 15-22 plants when first discovered in
the late 1960's. All three sites are on the
Chatahoochee National Forest, however,
one of the three sites was recently
eradicated by road expansion.

Illinois: The Randolph County
population is the only known station in
the State. In 1979 there was one plant
found at this site. A report of a Pope
County population is erroneous.

Maine: The North Sebago population
formerly consisted of six or seven plants
when first discovered in 1954. One plant
was seen in 1976 and none have
appeared since. The site is on privately
owned land and has not been disturbed
(Eastman, 1978). The Norway population
has not been relocated nor is it now
known to exist. In 1923 approximately
35 plants were counted at the Norway
site in a partly open woodland of beech
and red maple (Eames, 1926). The
largest known population occurs in
Kent's Hill, Kennebec County. An
estimated 50-75 plants were discovered
at this site in 1980.

Maryland: This species has not been
collected in Maryland since 1930. The
former localities in North Chevy Chase
and Bethesda have been absorbed by
the expanding suburban sprawl of
Washington, D.C. Isotria medeoloides is
believed to be extirpated in the State
(Broome, et al., 1979].

Massachusetts: There is one old
record of occurrence for this plant in
East Hadley, MA. It has not been
recorded in the State since 1899 and
efforts to find individuals
knowledgeable of its existence in
Massachusetts have been unsuccessful
(Coddington and Field, 1978).

Michigan: Isotria medeoloides is
protected under State law as an
endangered species. The Berrien County
site consisted of two plants in 1979.
Twelve plants were known to occur in
1969 and seven plants in 1970 (Case and
Schwab, 1971). The area is being slowly
developed, further endangering the only
known colony in Michigan.

Missouri: There is one old 1897 record
for this species on a wooded limestone

hill near Glen Allen. This population has
not been rediscovered after several
searches (Steyermark, 1963). There is
some question about its original
occurrence in the State.

New Hampshire: Historically, Isotria
medeoloides has been collected from
eight towns in dentral New Hampshire.
There are two extant populations in the
State, one in the town of Epsom that has
been watched by local botanists for
several years, the other, discovered in
1980, in the town of Madison. In 1979,12
plants were extant at the Epsom site.
Fourteen plants were noted at the
Madison site, with three additional
plants about one quarter of a mile away.
Both areas are on private land, however,
ownership of the land and the potential
for development are unknown.

Newjersey. Approximately eight
plants were observed in the town of
Montague in 1979. The plants are on
privately owned land and there is no
known threat to the population. Other
than this locality the most recent record
for the State was near Franklin Lakes
where approximately 30 plants were "
noted in 1935. None are now known to
exist at this site. The other reported
localities are of ancient vintage and no
longer believed to exist.

New York: There are six historical
records for the small whorled pogonia in
the State. Most of the records are from
the late 1800's thru the early 1900"s with
precise localities unknown. The Manlius
population was originally discovered in
1961 when several plants were noted. In
recent years only one plant has been
seen at this site with the last
appearance in 1976. There are no known
extant populations (Mitchell. et al.,
1980).

North Carolina: the second largest
known population of 27 plants occurs on
the Nantahala National Forest. The
Forest Service is aware of the locality
and has modified timber management
practices within a small area to protect
the plants. There is only a very slight
economic impact resulting from
protecting the area. The Forest Service
has been most conscientious in carrying
out their responsibilities under the
Endangered Species Act. Field
personnel and timber markers have
been trained in identification and are
aware of the need to protect the plants.
No other populations are known to exist
in the State.

Isotriamedeoloides is listed as an
endangered plant in North Carolina. The
legislation protecting endangered plants
in the State prohibits their removal from
private property without the
landowner's permission, and prohibits
commerce in the species. In addition.
when a State listed species occurs on
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lands administered by the U.S. Forest
Service, as is the case for Isotria
medeoloides in North Carolina, the
Forest Service will protect the species as
though it were Federally listed.

Pennsylvania: There are six historical
and one presently known locality of
Isotria medeoloides in Peimsylvania.
There are two extant populations in Port
Matilda which were seen in 1979. One
site contained three plants and the other
contained two. The plants are on private
land and logging operations have been
voluntarily restricted at the specific
sites. The other locality records for the
plant are a minimum of 50 years old and
the orchid's continued existence at these
sites is doubtful (Wiegman, 1979).

Rhode Island: Twelve plants in
Glocester, Rhode&Island, were known to
exist in 1979. This population has been
monitored since 1947 and has shown a
gradual decline of individual plants. The
site is on privately owned land and
adjacent lots have been cleared for
houses. A national conservation
organization is presently pursuing
acquisition of this site. A second
population in West Greenwich, Rhode
Island has also been monitored since
1957 when 23 plants were noted. In 1961
there were 15 plants at this site, in 1973,
four plants. In 1978 no plants were found
and none have been seen since (Church
and Champlin, 1978).

South Carolina: Three plants were
seen in 1979, on the Sumter National
Forest. Previous to the preparation of
the proposed rulemaking the Forest
Service was not aware of the plants at
this site. Compliance with Forest Service
policies as stated in the January 1980
Manual on Wildlife and Fish " '
Management, Amendment No. 136
should help insure the protection of this
population. No other populations are
known to exist in the State.

Vermont: The Burlington, Vermont
locality was found in 1902. A golf course
now occupies the site. The referenced
habitat of "hemlock woods" appears to
be an exception to the general rule of
deciduous hardwoods. No other
localities are known (Countryman,
1978).

Virginia: The Williamsburg, Virginia
population appears to be one of the most
well known sites of Isotria medeoloides.
In 1921 the late E. J. Grimes described
the" area and noted 15 plants (Grimes,
1921). In 1979, only one plant was
known to occur at what is believed to be
the same area. The habitat for the
species still exists but is being
threatened by residential development.
There are no other known extant
populations in the State.

Canada: Thea is only one record of
occurrence in Canada. Two populations

of two plants each were found near
Mount Salem in 1977 (Stewart, 1977).
The status of this population has not
chnged.

A summary of the species' status
shows that approximately 150-175
plants at 16 different sites were known
to exist in the eastern United States and
Canada at the end of the 1979-1980 field
seasons. Three of these sites are located
on U.S. Forest Service land. The
remainder are believed to be on
privately owned land.

Many people feel that the disclosure
of specific localities will further
endanger the species' continued
existence. Due to the documented
history of taking for scientific purposes
those fears are not unfounded. On the
other hand, many former localities, some

- dating back to the late 1800's, have been
inadvertently lost to habitat alteration.
Based on herbaria label data and recent
field checks of these sites, shopping
-malls, housing developments, and golf
courses now mark the localities of
historical populations. Any conservation
program for the species must balance
these two somewhat opposing factors.

Other reasons for the species'
disappearance throughout its range are
not so clear. Some populations such as
the one in Glocester, Rhode Island, have
been monitored for a period of years
and there has been a gradual decline in
the number of individual plants from 28
in 1947 to four in 1978. However, in 1979,
12 plants were seen. Other known
populations have displayed similar
characteristics. One popular source
(Correll, 1950) states that the species
may remain dormant for up to 20 years,
however, this has not been
substantiated from available scientific
evidence.

Except for the three populations on
Forest Service land, the remaining
extant localities occur on private lands
where specific ownership has not yet
been determined. In certain instances,
lands adjacent to these known localities
are being cleared for house lots, further
endangering the continued existence of
the species.

(2) Overutilization fqr commercial,
sporting, scientific or educational
purposes. Collecting for scientific
purposes his contributed to the loss of
many plants. There are specimens of
Isotria medeoloides in all major eastern
institutional herbaria and many private.
collections. In several instances the
available literature documents the
removal of specimens for "the scientific
record." Wildflower garden enthusiasts
are known to have taken this species
from the wild and attempted
transplantation to a more convenient
locality. The rarity of this orchid makes

it the object of interest by professionals
and amateurs alike.

(3) Disease or predation (including
grazing). Not applicable to this species.

(4) The inadequacy of existing
regulatory mechanisms. There Is no
provision in the Endangered Species Act
which would offer the species protecton
from collectors or private actions. Only
the States of Michigan and North
Carolina have officially listed Isotria
medeoloides as an endangered plant.
Michigan legislation provides
prohibition against "taking" of the
orchid. Also under Michigan Public Act
No. 203, the Department of Natural
Resources has been given responsibility
for conducting "investigations on fish,
plants, and wildlife in order to develop
information relating to population,
distribution, habitat needs, limiting
factors and other biological and
,ecological data to determine
management measures necessary for
their continued ability to sustain
themselves successfully." The key in
this State program is the indentification
and protection of habitats using
available State laws and regulations,

The legislation protecting Endangered
plants in North Carolina prohibits their
removal from private property without
the landowner's permission, and
prevents commerce in the species. In
addition, when a State listed species
occurs on lands administered by the
U.S. Forest Service, as is the case for
Isotria medeoloides in North Carolina,
the Forest Service will protect the
species as though it were Federally
listed.

The Forest Service's regulations
prohibit removing, destroying, or
damaging any plant that is classified as
a threatened, endangered, rare, or
unique species (42 FR 2956-2962), These
regulations, however, may be difficult to
enforce, and do not provide all of the
protection and funding mechanisms
furnished by the Endangered Species
Act.

Official listing under the Endangered
Species Act of 1973, as amended, will
provide a means by which various
conservation and recovery actions can
be implemented to insure the continued
existence of this plant throughout its
range.

(5) Other natural or man-made factors
affecting its continued existence. The
species' biology is not well understood
but there is evidence of continuing
decline in several known populations.
The limited number and size of existing
populations are cause for concern as
natural factors could lead to the
extinction of the species.

Although populations lost by habitat
alteration are obvious, the habitats of
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some declining populations have not
"significantly" changed over the period
of observance. Many theories could be
advanced in attempts to explain the
species' apparent natural decline. What
is apparent may be due to no one factor
but a number of factors acting'
interdependently. Natural successional
changes, microclimatic parameters and
failure or success in reproductive
mechanisms are but a few of the
unknown aspects of the species' biology
that need to be understood before the*
reasons for the decline can be
understood and hopefully reversed.

Critical Habitat

Critical Habitat is not being proposed
for Isotria medeoloides, due to the
extreme rarity of this orchid, the
documented history of taking, and the
great interest in this species by many
botanists and wildflower enthusiasts. It
would not be prudent or in the best
interest of the species to bring further
attention to site specific areas via
Critical Habitat designation.

Effects of This Proposal if Published as a
Final Rule

In addition to the effects discussed
above, the effects of this proposal if
published as a final rule would include,
but would not necessarily be limited to.
those mentioned below.

The Act and implementing regulations
published in the June 24,1977 Federal
Register set forth a series of general
prohibitions and exceptions which apply
to all Endangered plant species. The
regulations referred to above, which
pertain to Endangered plants, are found
at § 17.61 of 50 CFR and are summarized
below.

With respect to Isotria medeoloides,
all prohibitions of section 9(a)(2) of the
Act, as implemented by Section 17.61,
would apply. These prohibitions, in part,
would make it illegal for any person
.subject to the jurisdiction of the United
States to import or export, transport in
interstate or foreign commerce in the
course of a commercial activity, or sell
or offer for sale this species in interstate
or foreign commerce. Certain exceptions
could apply to agents of the Service and
State conservation agencies.The Act
ahid Section 17.62 of the regulation also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving Endangered species under
certain circumstances.

Section 7(a) of the Act provides that
each Federal agency shall confer with
the Secretary on any agency action
which is likely to jeopardize the
continued existence of any species
proposed to be listed under Section 4.
Section 7(a) of the Act also requires

Federal agencies to evaluate their
actions with respect to any species
which is listed as Endangered or
Threatened. This protection would
accrue to Isotria medeoloides if it is
later determined to be Endangered as a
result of this proposal

Provisions for Interagency
Cooperation which implement Section 7
of the Act are codified at 50 CFR Part
402. If published as a final rule this
proposal would require Federal agencies
to insure that activities they authorize,
fund, or carry out, are not likely to
jeopardize the continued existence of
Isotria medeoloides. The Critical
Habitat clause would not be applicable
since Critical Habitat is not being
officially designated.

Since populations of Isotria
medeoloides are known to occur on U.S.
Forest Service lands in North Carolina
and South Carolina, the Forest Service
would be required to carry out programs
for the species' conservation, and to
insure that its actions are not likely to
jeopardize the species' continued
existence. The Forest Service's
regulations prohibit removing,
destroying, or damaging any plant that
is classified as a threatened,
endangered, rare, or unique species (36
CFR 261.9(b)), and are consistent with
the purposes of the Act. No other impact
on Federal activities is foreseen.

National Environmental Policy Act

A draft environmental assessment has
been prepared in conjunction with this
proposal. It is on file at the Service's
Regional Office, One Gateway Center,
Suite 700, Newton Corner, MA 02158,
and may be examined during regular
business hours. A determination will be
made at the time of final rulemaking as
to whether this is a major Federal action
which would significantly affect the
quality of the human environment
within the meaning of Section 102(2)(C)
of the National Environmental Policy
Act of 1969.
Public Comments Solicited

The Director intends that if a rule is
finally adopted it will be as accurate
and effective as possible in the
conservation of any Endangered or
Threatened species. Therefore, any
comments or suggestions from the
public, other eoncerned governmental
agencies, the scientific community,
industry, private interests, or any other
interested party concerning any aspect
of these proposed rules are hereby
solicited. Comments particularly are
sought concerning:

(1) Biological or other relevant data
concerning any threat (or the lack

thereof) to the species included in this
proposal;

(2) Additional information concerning
the range and distribution of this
species;

(3) Current or planned activities in the
subject areas.

If promulgated, the regulations on
Isotria medeoloides will take into
consideration the comments and any
additional information received by the
Director, and such communications may
lead him to adopt final regulations that
differ from this proposal.

This proposal is being published
under the authority contained in the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.; 87 Stat.
884). The primary author of this
proposed rule is Mr. Richard Dyer, U.S.
Fish and Wildlife Service, Department
of the Interior, One Gateway Center,
Suite 700, Newton Comer, MA 02158
(617/829-9318).
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U.S. Fish and Wildlife Service, Region 5, amend Part 17, Subchapter B of Chapter 1. It is proposed to amend § 17,12 by
Newton Corner, MA. 1 I, Title 50 of the Code of Federal adding, in alphabetical order, the

Accordingly, it is hereby'proposed to Regulations, as set forth below: following to the list of plants;

§ 17.12 Endangered and threatened plants.

Species
Historic range Status When listed Critical habitat. Special ruleScientific name Common name

Orchidaceae: Iso .amedeo oldes. Orchid famly. Small whorled Canada and U.S.A. (CT. GA. IL. MA. MD. ME. MI, E ............... NA NA
pogonig. MO. NH, NJ, NY, NC, PA. RI. SC, VA, and VI)

Dated: September 3, 1980.
Lynn A. Greenwalt,
Director, Fish and Wildlfe Service.
[FR Dec. 80-27857 Filed 9-10-80: 8:45 am]

BILUNG CODE 4310-55-M

50 CFR Part 80

Federal Aid In Fish and Wildlife
Restoration

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Correction, proposed revisions
to regulations applicable to the Federal
Aid in Wildlife Restoration Act and the
Federal Aid in Fish Restoration Act.

SUMMARY: In FR 80-26250 appearing at
page 57471 in the Federal Register of
August 28, 1980, a portion of the
proposed rules was inadvertently
omitted. This notice publishes the
omitted text.
DATES: The original date for receipt of
comments is extended to October 31,
1980.
ADDRESSES: Any comments on the'
proposed requirements should be
submitted to th6 Chief, Division of
Federal Aid, U.S. Fish and Wildlife
Service, Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT:.
Charles K. Phenicie, Chief, Division of
Federal Aid, U.S. Fish and Wildlife
Service, Washington, D.C. 20240,
telephone 703/235-1526.
SUPPLEMENTARY INFORMATION: On page
57471, the following should be added as
§ 80.1 (d) through (j):'

§ 80.1 Definitions.

(d) Secretary. The Secretary of the
Interior or his designated representative.

(e) Director. The Director of the U.S.
Fish and Wildlife Service, or his
designated representative. The Director
serves as the Secretary's representative
in matters relating to the administration
and execution of the Federal Aid Acts.

(f) Regional Director. The Regional
Director of the U.S. Fish and Wildlife
Service, or his-designated
representative.

(g)-FederalAid Manual. The
publication of the U.S. Fish and Wildlife
Service which contains policies,
standards and procedures required for
participation in the benefits of the Acts.

(h) Project. A program of related
undertakings necessary to fulfill a
defined need which is consistent with
the purposes of the Act.

(i) Comprehensive fish and wildlife
managementplan. A document
describing the State's plan for meeting
the long-range needs of ihe public for
fish and wildlife resources, and the
system for managing the plan.

() Federal Aid Funds. Funds provided
under Federal Aid Acts.

Section 80.2 is added as follows:

§ 80.2 Eligibility.
Participation in the benefits of the

Acts is limited to State fish and wildlife
agencies as specified below:

(a) Federal-Aid in Sport Fish
Restoration--Each of the 50 States, the
Commonwealth of Puerto Rico, Guam,
the Virgin Islands, and American
Samoa.

(b) Federal Aid in Wildlife
Restoration-Each of the 50 States, the"Commonwealth of Puerto Rico, Guam,
and the Virgin Islands; except that the
benefits afforded by Section 4(b) of the
Act relating to hunter education projects
are limited to the 50 States.

Dated: September 8,1980.

M. J. Spear,
Acting.Dirbctor, U.S. Fish and Wildlife Service.
[FR Doc. 80-27856 Filed 9-10430; 8:45 am]
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 672

Groundfish of the Gulf of Alaska:
Approval of Fishery Management Plan
Amendment; Proposed Implementing
Regulations

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.
ACTION: Notice of approval of part of
fishery management plan amendment;
proposed rulemaking.

SUMMARY: Part of amendment number 8
to the Fishery Management Plan for the.
Groundfish Fishery of the Gulf of
Alaska, submitted by the North Pacific
Fishery Management Council (Council),
is approved. The amendment submitted
by the Council contains seven subparts,
including the change of the management
year to conform to the calendar year,
and the elimination of any plan
expiration date. Six subparts are
approved. The seventh is still being
reviewed by the Secretary of Commerce
(Secretary). Regulations to implement
the approved portions of the amendment
are proposed for public comment.
DATE: Written comments are invited
until October 20, 1980.
ADDRESS: Comments should be sent to:
Denton R. Moore, Chief, Permits and
Regulations Division, National Marine
Fisheries Service, 3300 Whitehaven
Street, NW., Washington, D.C. 20235,
Telephone: (202) 634-7432.
FOR FURTHER iNFORMATION CONTACT:
Mr. Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
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Service, P.O. Box 1668. Juneau, Alaska
99802, Telephone (907) 586-7221.
SUPPLEMENTARY INFORMATION: On April
21, 1978, the Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), approved the Fishery
Management Plan for the Groundfish
Fishery of the Gulf of Alaska (FMP),
which was prepared by the North
Pacific Fishery Management Council
pursuant to the Fishery Conservation
and Management Act of 1976, as
amended (the FCMA). The FMP was
published on April 21,1978, (43 FR
17242]. Since that time, the Assistant
Administrator had approved seven
amendments to the FMP: 43 FR 34825; 43
FR 47222; 43 FR 46349; 44 FR 40099; 44
FR 42738; 44 FR 46904; 44 FR 64410.
Looseleaf copies of the FMP, as
amended, may be obtained upon request
from the North Pacific Fishery
Management Council, P.O. Box 3136 DT,
Anchorage, Alaska 99510, telephone
907-274-4563.

Amendment 8 to the FMP was
received by the Assistant Administrator
on July 1, 1980. It consists of the seven
parts listed below.

(1) Change the plan's management
year to conform to the calendar year,
and eliminate any predetermined plan
expiration date. The previous
management year of November 1-
October 31 hampered coordination of
the management of the groundfish
fishery of the Gulf of Alaska and that of
the Bering Sea and Aleutian Islands,
which is managed on the basis of the
calendar year. An artificial deadline to
revise the FMP every 365 days bears no
relationship to the availability of new
scientific information and may interfere
with sound management.

(2) Express the optimum yield (OY) for
squid, thornyhead rockfish, other
rockfish, and other species on a Gulf-
wide basis, rather than allocating them
among the three regulatory areas. The
Council concluded that there is
insufficient information on these species
to justify the administratiire burden of
managing these species in three
separate areas-particularly the
requirement that all groundfish
operations in an area be terminated
when the allocation of one of these
species for that area has been reached.

(3) Establish the following four
species categories: unallocated species,
target species, other species, and
nonspecified species. This
categorization, which has already been
adopted for the Bering Sea and Aleutian
Islands, fosters timely management by
allowing more flexible treatment of
species that are caught incidentally to
the target species.

(4) Divide the Eastern regulatory area
of the Gulf of Alaska into the following
three regulatory districts for purposes of
sablefish fishing: Yakutat; Southeast
Inside; and Southeast Outside. Separate
sablefish allowable catch figures are
assigned to each of these districts. This
measure is intended to encourage
United States fishermen to fish for
sablefish over a broader area.

(5) Specify the authority of the
Director, Alaska Region, National
Marine Fisheries Service (NMFS) to
issue field orders imposing time/area
restrictions upon foreign fishing
operations so that conflicts with
domestic fixed gear will be avoided.
This measure is necessary as a result of
conflicts that arose in 1979. No such
restrictions are permitted to interfere
with the attainment of OY, or of foreign
national allocations of TALFF, in the
absence of further amendments to the
FMP. This subpart has not been
approved but is still being reviewed by
the Secretary.

(6) Specify a schedule to: apportion
Reserves to the estimated domestic
annual harvest (DAH) and the total
allowable level of foreign fishing
(TALFF); and transfer DAH to TALFF.
The new schedule provides for
apportionments as follows: April, 80
percent; June, 40 percent; and August, 20
percent. In contrast with the current
schedule, the new schedule will
postpone the first Reserve release until
the United States fishery is fully under
way and its progress can be assessed.
The initial apportionments will be
authorized at a level high enough to
allow foreign and domestic fishermen to
plan their activities for the rest of the
year far in advance. Additionally,
unscheduled apportionments to DAH of
any Reserve amounts are authorized.

(7) Require biodegradable escape
panels on sablefish pots. This measure
would reduce ghost fishing-the
continued capture of fish by lost pots.

It is important to note the following
matters related to the proposed
regulations.

(1) Specifications of OY's, DANs
Reserves, and TALFFs have been
increased by % (two months) to reflect
the "one-time only" transition from the
plan's management year to the calendar
year. Thus, a 14-month quota is
proposed for the period November 1,
1980-December 31,1981.

(2) Even though certain OY's are now
Gulf-wide, reporting is still by fishing
area.

(3) Although the amendment specifies
an OY for the Southeast Inside district.
and this OY is part of the plan, it is not
reflected in the regulations because the

Southeast Inside district is not in the
fishery conservation zone.

(4) The specifications of TALFF's,
Reserves, Domestic Annual Processing
(DAP's), and Joint Vesture Processing
(JVP's) in the foreign fishing regulations
have been moved to Appendix 1 of
§ 611.20. This will facilitate the
publication of Reserve releases and the
codification of the regulations.

(5) The unallocated species concept is
not applied to domestic fishermen. The
reader is reminded, however, that other
statutes prohibit the retention of certain
species by domestic trawl fishermen.

(6) The regulations allow the Regional
Director to undertake an unscheduled
release, from Reserve to DAH. The
current foreign fishing regulations
(§ 611.92(b)(1](ii)(C)(4)]require
appropriate notice and a comment
period prior to the effective date of any
such release.

(7) The annual reporting requirements
have been slightly modified to require a
one-time report for November-
December, 1980.

The Assistant Administrator has
determined that this amendment to the
FMP is necessary and appropriate-to the
conservation and management of Gulf of
Alaska groundfish. and that it is
consistent with the National Standards
of section 301 of the FCMA, other
provisions of the FCMA, and other
applicable law. He has, therefore,
approved the amendment pursuant to
section 304 of the FCMA, and proposed
regulations to implement the
amendment. Those proposed regulations
follow the amendment, pursuant to
section 305 of the FCMA.

The Assistant Administrator has
determined that promulgation of the
amendment and the proposed
implementing regulations does not
constitute a major Federal action
requiring the preparation of an
environmental impact statement under
the National Environmental Policy Act,
and that it does not constitute a
significant regulation requiring the
preparation of a regulatory analysis
under Executive Order 12044. He has
further determined that the amendment
and regulations will be carried out in a
manner that is consistent, to the
maximum extent practicable, with the
Alaska Coastal Management Program.
(16 U.S.C. 1801 et seq.)

Signed in Washington. D.C., this the 5th
day of September. 1980.
Robert K CrowelL
Deputy Executive Drector, Natfonal Maine
FisheriesService.

A. the Fishery Management Plan for
the Groundfish Fishery of the Gulf of
Alaska is amended as follows:
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Summary. Delete recommendation 4
at the end and substitute the following:
"4. Distribute the OY through the three
regulatory areas of the Gulf of Alaska
proportional to the biomass of the
stocks found in those areas except for
thornyhead rockfish, squid, other
species, and other rockfish, for which
Gulf-wide OY's apply. This provision
applies to both United'States and
foreign-fishermen."

1.0 Table of Contents. Add to the list
of figures, "figure lb 'districts of the
Eastern Regulatory Area'." Add to
11.0-Appendices, "11.2 'Categories of
Species Involved in the Gulf of Alaska
Grdundfish Fishery.'"

2.0 Introduction. Add the following
paragraph after the third paragraph:
"For the first two years of its,
implementation, the Plan provided for a
management year extending from
November 1 to October 31, and was
considered to expire at the end of each

management year. This Plan now
'incorporates a management year that
corresponds to the calendar year, in the
interest of administrative convenience
and reduction of cost. Based upon two
years of experience in the
implementation of the Plan, the Council
concluded in 1980 that its provisions
should remain in effect until specifically
rescinded or modified. Thus, this Plan
has no expiration date, and its
provisions will be changed as new
scientific information on the Gulf of
Alaska groundfish fishery is gathered
.and considered by the Codncil."

3.1 Areas and Stocks Involved. Add
after the first sentence: "For sablefish,
the Eastern regulatory area is further
divided into the Yakutat, Southeast
Inside, and Southeast Outside districts
(Figure 1b)."

Figure lb. Add Figure 1b, depicting
the Yakutat, Southeast Inside, and
Southeast Outside districts.

Table 58. Replace with a new Table S8
eliminating the area breakdown for
squid, other species, and other rockfish.
Include a new footnote 6 under OY for
sablefish in the Eastern area, setting
forth the following OY's for the three
new districts: Yakutat-3,400 metric
tons; Southeast Outside-3,000 metric
tons; Southeast Inside-700 metric tons,
Delete all references to rattails,

BILLING CODE 3510-22-M

141 11

Southeast Inside District 60
(inside 3 miles) -

Southeast Outside Dist:
(outside 3 miles)

EASTERN

132 40'

ict

50 N

-40 N

Figure lb. Districts of the
Eastern Regulatory Area

Yakutat
District

Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Proposed Rules



Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Proposed Rules

Table 58 -- The Derivation of Optimum Yield (OY) for Gulf of
Alaska Groundfish Resources (l,O00s mt)

SPECIES

Exploitable
biomass

Maximum
Sustainable
Yield

(MSY)

Equilibrium
Yield

(EY)
When stock
incapable of
producing MSY

Allowable
Biological
Catch

(ABC)

Optimum

Yield

(OY)

Pollock
Pacific cod
Flounders
Pacific Ocean Perch
Other Rockfish
Sablefish
Atka Mackerel
Squid
.Thornyhead Rockfish
Pollock
Pacific Cod
Flounders
Pacific Ocean Perch
Other rockfish
Sablefish
Atka Mackerel
Squid
Thornyhead Rockfish
Pollock
Pacific Cod
Flounders
Pacific Ocean Perch
Other Rockfish
Sablefish
Atka Mackerel

Thornyhead Rockfish
Pollock 2/
Pacific Cod2/
Flounders 2/
Pacific Ocean Perch 3/
Other Rockfish 3/
Sablefish 3/
Atka Mackerel 4/
Squid 5/
Thornyhead Rockfish
Other Species
Pollock
Pacific Cod
Flounders
Pacific Ocean Perch
Other Rockfish
Sablefish
Atka Mackerel
Squid
Thornyhead Rockfish
Other Species

TOTAL

WESTERN

357 - 713
40 - 79

220

57.0
16.5
20.8

5.3

2.8
4.7

57.0
16.6
10.4

2.7

CENTRAL EASTERN

595 -1191
82 - 161

346
-Unknown-
-Unknown-
-Unknown-

-Unknown-'

95.2
33.5
30.6
15.7

5.1
20.8

95.2
33.5
14.7

7.9
(OY apportioned

2.1 3.8
4.7 20.8

(OY apportioned
(OY apportioned
(OY apportioned

93.5 175.9

103 - 206
23.9 - 48
206

TOTAL

1055 - 2110
368 - 736

772

(110) 1/

169 - 338
88 - 177
67

125 - 150
7.6 - 10
22 - 25

(33) 1/
5.0
3.75

N/A
N/A
N/A

50
N/A
17.4 - 19.8
N/A

16.6
10.0
16.6
29.0

10.6
3.2

16.6
9.9
8.4

14.4
Gulf-wide)

7.1 6/
3.2

Gulf-wide)
Gulf-wide)
Gulf-wide)

59.6

N/A
168.8

60.0
67.0

50.0
7.6

17.4
28.7

5.0
3.75
16.2
168.8
60.0
33.5
25.0

7.6
13.0
28.7

5.0
3.75

16.2
361.55

From unsubstantiated Soviet reports.
Apportioned on basis of trawl survey data.
Apportioned on basis of 1973-75 Japanese Catch.
Apportioned on basis of 1973-75 soviet catch and 1978
Japanese catch.
Apportioned equally to each INPFC area.
Apportioned as follows: Yakutat District - 3400 metric tons

Southeast Outside - 3000 metric tons
Southeast Inside - 700 metric tons.

BILLNG COOE 3510-22-C
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4.7.6.1 Maximum Sustainable Yield
[Sablefish]. Add after the last sentence:
"It is generally accepted that, although
separate stocks of sablefish have not
been identified, interchange among
areas occurs at a slow rate. Withii the
Eastern regulatory area, domestic
fishing is concentrated in grounds that
are close to shore, whereas foreign
fishing is dispersed. In order to help
distribute the domestic harvest, the
Eastern regulatory area has been
subdivided into the Yakutat, Southeast
Inside, and Southeast Outside districts."

Table 61. Replace with a new Table 61
that deletes all references to rattails.

Table 61.-Expected Domestic Annual Har-
vest (DAH) of Ground/ish From the Gulf of
Alaska

[In metric tons]

Species Metric
tons

Po .. 21,310
Pacific cod.... . .0,000 "
Flounders ................. 3.180
Pacific Ocean perch ... .. . .. Z915
Other rockfish 900
Sablefish ... . 6,480
Atka mackorel_ ................ ... Z070
Squid 150
Thomyhead rockfish ............- 6
Other spedes .......... ... .... 1,720

Toa ........... ......... .................. 48.731

6.1 Departure from MSY to ABC for
BiologicalReasons. At the end of the
section add: "In the case of sablefish,
where interchange among areas is slow,
over- and under-exploitation of different
portions of the resource vithin the
Eastern regulatory area is probably the
result of recent patterns of fishing by
domestic and foreign fishermen. This
area has, therefore, been subdivided
into the Yakutat, Southeast Inside, and
Southeast Outside districts."

6.2 Departure from ABC for
Socioeconomic Reasons:

Sablefish. At ,the end of the
paragraph, add: "OY's for the districts
within the Eastern regulatory area are
as follows: Yakutat-3,400 metric tons;
Southeast Outside-3000 metric tons;
Southeast Inside-700 metric tons.
These district OY's are based on
historical domestic and foreign catch
statistics and on biomass estimates."

6.3 Optimum Yield (OY). Add at the
end of the section: "The optimum yield
concept is applied in a different manner
to each of four categories of species and
species groups that are taken by the
groundfish fishery.

1. Unallocated Species..Except to the
extent that their harvest is authorized
under other regulations, the taking of
these species must be avoided and,
when they are taken, they must be
returned to the sea immediately. These

species include shrimps, scallops, snails,
Pacific herring, Pacific halibut,
salnonids, king crab, Tanner crab,
Dungeness crab, corals, surf clam,
horsehair crab, and lyre crab.

.2. Target Species. These are the
species, discussed above, which are
commercially important and are
generally targeted upon by the
groundfish fishery. Sufficient data on
each species or species group exist for it
to be managed separately from the
others. Records of the catch of each
target species must be kept. These
species include pollock, Pacific cod,
flounders, Pacific ocean perch. other
rockfish, sablefish, Atka mackerel,
squid, and thornyhead rockfish..

3. Other Species. These are species
currently having only slight economic
value and are not generally targeted
upon, but which either are significant
components of the ecosystem oi' have
economic potential. While insufficient
data exist for the management of each
species on a separate basis, there is a
high degree of confidence that the MSY
for these species is not less than 5
percent of the combined OY's for target
species, and the OY for 'other species' is
set at-that figure. Records of the catch of'other species' must be kept. These
species include sculpins, sharks, skates,
eulachoh, smelts, capelin, and octopus.

4. Nonspecifled Species. This is a
residual category of species and species
groups of no current or foreseeable
economic value or ecological
importance, which are taken in the
groundfish fishery as an accidental by-
catch and are in no apparent danger of
depletion. This category includes
rattails, which was formerly treated as a
separate species. Little significant
research has been done on these
species. There is, however, a high
degree of confidence that the MSY of
these species is larger than the amount
of them that is likely to be taken

* incidentally to groundfish operations
under the Plan, and the OY for this
category is so expressed. These species
may be either retained or discarded, and
only records of the total amount
retained, if any, must be kept. If
observer or enforcement records were to
indicate either the development of a
target fishery for any of these species or
a reduction in their abundance, it is the
Council's intent that this Plan be
amended promptly to reclassify the
species in question."

6.4 Reserves. (new section). Add a
new 6.4 as follows: "6.4 Reserves. The
Reserve, which equals 20 percent of OY,
except for sablefish in the Southeast
Inside and Southeast Outside districts of
the Eastern regulatory area where there
is no reserve, is to be apportioned to

domestic or foreign fisheries as the
season progresses, on the basis of
cumulative appraisals of DAH. The
figures for OY, Reserve, DAH, and
TALFF for the Gulf of Alaska are set
forth in table 62. For certain species
categories, these figures are apportioned
among the three regulatory areas of the
Gulf of Alaska, as set forth in Table 04,

As soon as practicable after the first
day of the following months and after
consultation with the Council, the
Regional Director may apportiwi to
TALFF all or part of the following
amounts of each reserve: April--40
percent; June-40 percent; August-20
percent.

As soon as practicable after the first
day of August, the Regional director
shall apportion to TALFF that part of the
DAH which he determines will not be
harvested by United States fishermen
during the remainder of the year.

As soon as practicable after the first
day of the following months, and on
such other dates as he determines
necessary, the Regional Director may
reassess the DAH and apportion to
DAH any amounts of any Reserve that
he determines are needed to supplement
DAH: April, June, and August."

Table 61a, Replace with a new table
61a, which deletes all references to
rattails and eliminates the regulatory
area quotas for squid, thornyhead
rockfish, other rockfish, and other
species.
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Table 61-a

Revised DAH by Species by Area (Metric Tons)

Species - Area

Pollock

Pacific Cod

Flounder

Pacific Ocean Perch

Other Rockfish

Sablefish

Atka Mackerel

Squid

Thornyhead Rockfish

Other Species

Western

5,775

1,880

700

345

270

290

Central

13,320

6,050

1,120

1,255

Gulf-wide

1,220

1,080

Gulf-wide

Gulf-wide

Gulf-wide

Eastern

2,215

2,070

1,360

1,315

0Y

4,990

700

OY

OY

OY

Total

21,310

10,000

3,180

2,915

900

6,480

2,070

150

6

1,720

Table 62. Replace with a new Table
62, which deletes all references to
rattails.

Table 62.-Gulf of Alaska TALFF
[in thousands of metric tons]

Sped- Oy Resere DAH TALFF

Polock 168.8 33.76 21.31 113.73
Pacific cod._.-------. 60.0 12.0 10.0 38.00
Founders-__ 33.5 6.7 3.18 23.62

Sped- Oy Rer DAM TALFF'

Pacic Ocean perch.. 25,0 50 2.915 17.065
Othr roddish . 7.6 1.52 0-9 5.15
Sbfs13.0 2. 6.4 3.92
A*a micfereL..---- 26.7 574 2.07 2019

..ud..5.0 1.0 15 365
rned rock ~h 3.75 3S .00 2.994

Other spe~.. - 16.2 3.24 172 11.24

ToWal 361.55 71.57 4&.731 241.249

)(IrIia)TAFF:.J~fi~c5M asm reeerv aindlor DAlI

Table 63. Replace with a new Table 63
which eliminates the breakdown by
regulatory area of quotas for squid,
other species, thornyhead rockfish, and
other rockfisb, and deletes all references
to rattails.

Table 63 -- Percentages of 0Y Apportioned to GOA Regulatory Areas

Species Western Central Eastern Total

Pollock

Pacific Cod

Flounders

Pacific Ocean Perch

Other Rockfish

Sablefish

Atka Mackerel

Squid

Thornyhead Rockfish

Other Species

33.8

27.6

31.0

10.8

16.0

16.3

56.4

55.9

44.0

31.4

Gulf-wide

29.0

72.6

Gulf-wide

Gulf-wide

Gulf-wide

9.8

16.5

25.0

57.8

OY

55.0

11.1

OY

OY

OY

100

100

100

100

100"

100

100

100

100

100
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Table. 64. Replace with a new Table
64 which eliminates the area breakdown
of quotas for squid, thornyhead rockfish,
other species, and other rockfish; deletes
all references to rattails; and adds a
new footnote 2 to the sablefish figures
for the Eastern regulatory area, as
follows: ,,2 See Table 65 for Sablefish
OY-DAH-DAP-JVP-Reserve-TALFF
within the Eastern regulatory area."

BI,,NG CODE 3SID-22-M
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TABLE 64

OY--DAH--DAP--DNP--JVP--Reserve--and TALFF by Area (100s mt)

SPECIES WESTERN CENTRAL EASTERN TOTAL

Pollock 1.
2.
3.
4.
5.
6.

Pacific Cod

Flounders

Pacific Ocean
Perch

Other Rockfish

Sablefish

OY
DAH
...DAP
... JVP
RESERVE
TALFF

OY
DAH
...DAP
.. DNP _
...JVP
Reserve
TALFF

OY
DAH
...DAP
...JVP
RESERVE
TALFF

OY
DAH
...DAP
...JVP
RESERVE
TALFF

"OY

DAH
... DAP
...JVP
RESERVE
TALFF

OY
DAH
... DAP
...JVP

RESERVE.
TALFF

57.0

0.025
5.75

11.4
39.825

16.56

0.24
0.60
1.04
3.312

11.368

10.4

0.1
0.6
2.08
7.62

2.7

0.025
0.32
0.54
1.815

95.2

5.38
7.94
19.04
62.84

33.54

3.48
1.200
1.37
6.708

20.782

14.7

0.3
0.82
2.94

10.64

7.9

0.295
0.96
1.58
5.065

16.3 168.8
21.31

0.695
1.52
3.32

11.065

9.9

0.280
1.200
0.59
1.980
5.850

8.4

0.9
0.46
1.68
5.36

14.4

0.08
1.235
2.88

10.205

Gulf-wide OY

2.1

0.1
0.17
0.42
1 .41

3.8

1.00
0.22
0.76
1.82

7.12W

4.70-
0.292/
1.42?!
0.69?2

33.76
113.73

60.0
10.00

12.0
38.0

33.5
3.18

6.7
23.62

25.0
2.915

5.0
17.085

1.52
5.18

13.0
6.48

2.6
3.92
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SPECIES WESTERN CENTRAL EASTERN TOTAL

Atka Mackerel

Squid

-Thornyhead
Rockfish
(Sebastolobus)

Other Species

1 .
2;
3.
4.
5.
6."

OY
DAH
...DAP "
S. .JVP
RESERVE
TALFF

OY
DAH
... DAP
...JVP
RESERVE
TALFF

1. OY
2. DAH
3 ... DAP
4 ... JVP
5. RESERVE
6. TALFF.

1. OY
2. DAH
3. ...DAP
4; ...JVP
5. -RESERVE
6. TALFF

4.678

0
0.290
0.936
3.452

20.836

0
1.080
4.167

15.589

Gulf-wide OY

Gulf-wide OY

Gulf-wide OY

3.186 28.7
2.07

DNP estimate is based on longline and crab bait trends.
See Table 65 for Sablefish OY-DAH-DAP-JVP-Reserve-TALFF within
the.Eastern Area.

BILLING CODE 3510-22-C

0
0.70
0.637
1.849

5.740
20.89

5.0
0.15

1.0
3.85

3.75
0.006

0.75
2.994

16.2
1.72

-3.24
11.24
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Table 65. Add a new Table 65,
"Sablefish OY-DAH-DAP-JVP-
Reserve-TALFF for districts within the
Eastern Regulatory Area (metric tons)."

Table 65.--S abkefsh OY-DAH-DAP-JVP-Re-
serve-TALFFJor Diskris y fte EaVem
RegulatoyoAm

th IMetloft]

Yamlm SouAh, SOW%
WN*d ToWl

oY 3.400 700 3.0 7,100
DAH - 1.390 700 2.910 4.9o
OAP -. 1.180 700 22 4,?0W
.NP. 200 0 90 20
EWGm... 1.420 0 0 1.420

TALFF. 600 0 90 So

a3.1(E Domestic GearResrictions.
Add to the section: "Sablefish pots must
contain biodegradable escape panels in
order that lost pots do not continue
fishing."; strike "none."

11.2 Appendix. Add a new Appendix
11.2 "Categories of Species Involved in
the Gulf of Alaska GmnfslFlshery."

Appei 11.-.af , o(isfoi Wk dA hi GWofA,,t GoWt Fa,,y

Unajocated speces I Target wo * . "09" Pecos a Normpacied speco,'

Salrids lu~xiL t--Xi. 10g Cratt. Tavo aab coral Polock cod. Amomders. MA nmcde. 2aIbh Pa. 5o~w. almS, Walen. Mdehom AN spenos no rcka dw- dwr hosevakr ab.yr "~ scra ops. ws dc 0oces pwch. W"Mhd I~ - 09 rock. u~capb O ~ CCWMeto cawgorms.Owngeners cab. and sxf darm, r.A and 2ud

'MLt be rekved to e me. records rrmat be nirmiagd.
-Canictrasportant suioent data base to alow marageamt bnd oan boogci aoa wec ~gcldrcmdapc~O plst uhsss nodmutbe
'Silt -cnoe value greete -ox~POseW or ksportt ecososlw cuotruv b9A kwmidnt detb o w cat apsoss eeogaot. records muot be mm 9sdAt eaggaecacho
'NO craeteconormvalue. nay' be dicaded or reslmt but i isesrnd r0wda Must be MMIMMsOdE ft aggrs m Wm cac

PART 611-FOREIGN FISHING

§-611.20 Appendix I [Amended]
B. itis proposed to amend 50 CFR

611.20, Appendix I. by inserting the
followin.

BILLING CODE 3510-22-t

59923
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5. See figures 1 and 2 of section
611.92(a) for description of regulatory
areas.

6. The category "other rockfish"
includes all fish of the genus Sebastes
except the category "Pacific ocean
perch" as defined above and
"Thornyhead rockfish," Sebastolobus.

7. Excludes values for the Southeast
Inside District, which is not governed by
these regulations.

8. The category "other species"
includes sculpins, sharks, skates,
eulachon, smelts, capelin, and octopus.
§ 611.92 [Amended]

C. It is proposed to amend 50 CFR
611.92 as follows:

(1) Amend paragraph (a)(3) to read:
(a) * * *
(3) The specifications of total

allowable levels of foreign fishing
(TALFF's) and reserves in Appendix 1 to
§ 611.20 are effective from November 1,
1980, through December 31, 1981, unless
amended. After December 1, 1981,
TALFF's and reserves shall be specified
on a calendar year basis."

(2) Reletter paragraphs (b), (c), (d), (e),
and (f) as paragraphs (c), (d), (e), (fi, and
(g), respectively. Throughout § 611.92, all
references to paragraphs (b), (c), (d), (e),
and (f are changed to (c), (d), (e), ff,
and (g), respectively.

(3) Insert a new paragraph (b) as
follows:
* * * * *

(b) Categories of Species. Four
categories of species are recognized for
regulatory purpose in this fishery.

(1) "Unallocated species" include
shrimps, scallops, snails. Pacific herring,
Pacific halibut, salmonids, king crab,
Tanner crab, Dungeness crab, corals,
surf clam, horsehair crab, and lyre crab.
Except to the extent that their harvest is
authorized under other regulations, the
taking of these species must be avoided
and, when they are taken, they must be
returned to the sea immediately, in
accordance with 50 CFR 611.13.

(2) 'Target species" are the species
that are commercially important and are
generally targeted upon by the
groundfish fishery. They include pollock,
Pacific cod, flounders, Pacific Ocean
perch, other rockfish. sablefish, Atka
mackerel, squid, and thornyhead
rockfish. Sufficient data on each species
or species group exist for it to be
managed separately from the others.
Records of the catch of each target
species or species group must be kept.

(3) "Other species" are species
currently having only slight economic
value and not generally targeted upon,

but which either are significant
components of the ecosystem or have
economic potential. These species
include sculpins, sharks, skates,
eulachon, smelts, capelin, and octopus.
The optimum yield for these species as a
category is set at 5 percent of the
combined optimum yields of the target
species. Records of the catch of other
species must be kept.

(4) "Nonspecified species" include all
fish other than those specifically listed
in paragraphs (b)(1), (2). and (3) of this
section. It is thus a residual categor: of
species of no current or foreseeable
economic value or ecological importance
which are taken by the groundfish
fishery as an accidental bycatch and are
in no apparent danger of depletion.
Nonspecified species may be either
retained or discarded, and only records
of the total amount retained, if any, must
be kept.

These species categories and the species
and species groups of which they are
composed are set forth in Table L

(4) Add Table I, which sets forth the
four species categories.

Table l.-Categoies ofSpecies InoAqdki the GuofAms Gxndrah Fib"q

Unallocated species' Targetsp "asa -o spacsS2 Nonpeciad speies*

Salmorids. ha~iL, herrvig. king crab. Tamer crab, cor&L Pollockc ood. flowders Aft rrmca -sNbab Pa. Scz a srk skalas, Warch AX species not klcctja hr ot&e
s-M. dams, horseha crab, ba crab, scalops. nsis, cic Ocew perch. Wovrr~ cW. o w rock- 2b. co A d ocJLt a. cawegories.-xgness crab. and surf dams. W,, ard s*ic

' Must be rekrned to the sea, records must be malntaned.
2COiraramlyknportan sufricient data bese to alow rmrgeme basedon I'ogia socl, econo1i e iacologicel csrWc spcil c CY apples to each spaces; records must be

maintaneL
'Srght econoic value greater ecmcoric potentil or imporant ecosyem corrponrw bA inim r d" to 0M decrota species se gera records mat be mmctkcd ot ft

agregate catches.
4 No crarent econoic wvaue, ma y be discarded or retained. but If retaskd records nus be mnite&,ad of to go mt r d catchs.
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(5) Position a new Figure 2, which
illustrates the three regulatory districts

*11

.. 4 0 .

Yakutat
District

EASTERN

132y 40'

of the Eastern regulatory area, next to
Figure 1.

Southeast Inside District
(inside 3 miles),

Southeast Outside Dist:
7(outside 3 miles)

Figure 2. Districts of the
Eastern Regulatory Area

(6) Amend the newly lettered
paragraph (c)(1)(i) to read:
* * * * *

(c)* * *(1) * * *

(i) The specifications of optimum yield
(OY), estimates of domestic annual
harvest (DAM), domestic annual
processing (DAP), joint venture
processing (JVP), and TALFF's and
Reserves are set forth in Appendix I to
§ 611.20. Species listed in paragraph
(b)(1) and Table I of this section as
"unallocated species," or for which the
TALFF listed in Appendix 1 to § 611.20
is zero, shall be treated as prohibited
species in accordance with 50 CFR
611.13.

(7) Amend the newly lettered
paragraph (c)(1)(ii)(A) to read:
* * * * *

(1C) * * *

(ii) * **

(A) Apportionment of Reserve
soon as practicable after the firs
the following months, and after
consultation with the Council, tl
Regional Director may apportion
TALFF, in accordance with para
(c)(1)(ii)(C) of this section, all or
the following amounts of each R
April-40 percent; June--40 perc
August-20 percent.

(2) As soon as practicable aft
first day of the following months
such other dates as he detergin
necessary, the Regional Director
apportion to DAH, in accordanc

60 N

.ict

paragraph (c)(1)(iii) of this section, any
amounts of any Reserve that he
determines to be needed to supplement
DAH: April, June, and August.

(8) Amend newly lettered paragraph
(c)(1)(i)(B) to read:
* -* * *

(c) * * *

(ii})* **

"(B) Apportionment of Initial DA. As
soon as practicable after the first day of
August, the Regional Director shall
apportion to TALFF that part of the
DAH which he determines will not be
harvested by United States fishermen
during the remainder of the year."
* * * * *

(9) Amend newly lettered paragraph
(c)(2)(ii) by changing the words "species
group" wherever they appear to "species
category," and to delete all references to

- 50 N rattails.
(10) Amend the first paragraph of

newly lettered paragraph (g) to read:
* * * * *

(g) In addition to the requirements of
§ 611.9, each nation whose fishing
vessels fish subject to this section shall
submit a written annual report to the
Regional Director setting forth catch and
effort statistics regarding fishing•activities conducted under this section
from January I through December 31 by
May 31 of the following year. A two-

-40 NI month report will be required by May
31, 1981, for the period November 1
through December 1, 1980.

PART 672-GROUNDFISH OF THE
GULF OF ALASKA

D. It is proposed to Amend 50 CFR
Part 672 as follows:

§ 672.2 [Amended]
(1) Amend 50 CFR Part 672.2 by

inserting the following before the
definition of "Fishing vessel:"
"Regulatory district means any of three

(s. 1) As districts of the Eastern regulatory area
t day of as follows: Southeast Outside district:

All waters of the FCZ east of 137° West
ie longitude. Southeast Inside district: All
1 to waters of the territorial sea (within three
graph miles) east of 1370 West longitude and
part of north of 54030 ' North latitude. Yakutat
eserve: district: All other portions of the Eastern
cent; regulatory area."

(2) Replace the former Table I with a
er-the new Table I, which eliminates (1) all
s, and on . reference to rattails, and (2) the area
es breakdown for squid, thornyhead
r may rockfish, other rockfish, and other
:e with species.

BILIN CODE 3S1o-22-U

I lid59926
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I/ ISee 672.2 for a description of Regulatory Areas and Districts.

2/ The category "Pacific ocean perch" includes Sebastes species S.

alutus (Pacific ocean perch); S.* polyspinus (northern rockfish),

S. aleutianus (rougheye rockfish); S borealis (shortraker rockfish),

and S. zacentrus (sharpchin rockfish).

3/ The category "Qther rockfish" includes all fish of the genus

Sebastes except the category "Pacific ocean perch" as defined above

and "Thornyhead Rockfish", Sebastolobu ,

4/ Excludes values for the Southeast Inside District, which is not

governed by these tegulations.

5/ The category "other species" includes sculpins, sharks, skates,

eulachon, smelts,.capelin, and octopus.

BILING CODE 3510-22-C
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§672.20 [AmindeaFl-- -. .

(3) Amend 50 CFR § 672.20(a) to read-
(a) The specifications of optimum yield
{OY), Reserves, estimates of domestic
annual processing (DAP), joint venture
processing {]VP), and total allowable
level of foreign fishing (TALFF) for
species regulated under this part are set
forth in Table L These specifications are
effective from November 1, 1980,
through December 31,1981, unless
amended. After December 31,1981,
these specifications shall be on a
calendar year basis. When the
combined catch by foreign and United
States vessels reaches the OY amount
for a species or species category, further
fishing for all species shall be prohibited
in the applicable regulatory area for the
remainder of the year, except that
fishing for sablefish by fishing vessels of
the United States using longline gear
shall not be prohibited unless the OY for
sablefish in that fishing area or district
has been reached.

(4) Change the title of newly lettered
paragraph (c) to read:

(c) Apportionment of Reserves and
Initial DAIL

5. Amend newly lettered paragraph
(c)(1) to read

Cc) * * *

(1] Apportionment of Reserves. {i) As
soon as practicable after the first day of
the following months, and after
consultation with the Council. the
Regional Director may apportion to
TALFF, in accordance with paragraph
(c)(3) of this section, all or part of the
following amounts of each reserve:
April--40 percent; June--40 percent;
August-2a percent.

(ii) As soon as practicable after the
first day of the following months, and on
such other dates as he determines
necessary, the Regional Director may
apportion to DAH, in accordance with
paragraph {c)(3) of this section, any
amounts of any reserve that he
determines to be needed to supplement
DAH April, June, and August.

(6) Amend paragraph (c)(2) to reach
*c} * *

(c) **

(2) Apportionment of Initial DAl As
soon as practicable after the first day of
August, the Regional Director shall
apportion to TALFF that part of the
DAH which he determines will not be

harvested by United States fishermen
during the remainder of the fishing year.

(7] Amend § 672.24 to read

§672.2A BlodogradabWe escsp* penels
required for at sablefish pots.

Each sablefish pot used in fishing
under these regulations shall have a
biodegradable panel This panel shall
consist of an opening in the webbing of
the pot which has been laced, sewn. or
secured by untreated cotton twine or
other natural fiber no larger than 120
thread which, upon deterioration,
produces an opening in the web with a
perimeter equal to the perimeter of the
tunnel eye opening.
[R D=. so-=aI Pied 0-1o- a" =14
BI M COE 3SIC-22-M
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
Investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Forest Service

Challis National Forest Grazing
Advisory Board;- Meeting

The Challis National Forest Advisory
Board will meet at 1:00 p.m. MDT, on
October 21, 1980 at the Challis National
Forest Supervisor's Office, Challis,
Idaho. The purpose of this meeting is to
discuss, and receive advice and
recommendations for, the utilization of
range betterment funds, and
development of allotment management
plans for'FY 1983.

The meeting'will be open to the
public.. Persons who, wish to attend
should notify Ralph Jenkins at the
Challis National Forest Supervisor's
Office, Challis, Idaho. Written
statements may be filed with the
committee before or after the meeting.
Jack E. Bills,
Forest Supervisor.
[FR Dom 80-2Mo84 Filed 9-10-80 8.45 am]

BILUNG CODE 3410-11--1

Science and Education Administration

Cooperative Forestry Reseach

Advisory Board; Meeting

In accordance with the Federal
Advisory Committee Act of October 6,
1972 (Pub. L. 92-463, 86 Stat. 770-776),
the Science and Education
Administration announces the following
meeting:
Name: Cooperative Forestry Research

Advisory Board. "
Time: October 2,1980, 7:00 p.m.
Place: 3rd Floor Meeting Facility, Spokane

Sheraton Hotel, Spokane, Washington.
Type of meeting: Open to the public. Persons

may participate in the meeting as time and
space permit.

Comments: Written statements may be filed
with the Board before or after the meeting
with the contact person listed below and

names of Board members may be obtained
from the contact person.

Purpose: The Advisory Board will review
new proposals on the structure of the
formula for the allocation of funds
appropriated for the McIntire-Stennls
program.

Contact person for agenda and more
information: W. I. Thomas, Executive

-Secretary of the Board, Science and
Education Administration, Cooperative
Research, U.S. Department of Agriculture,
Washington, D.C.*20250, telephone (202]
447-4423.
Done at Washington, D.C., this 28th day of

August, 1980.
Anson R. Bertrand,
Director, Science andEducation.
[FR Doc.8-28056 Filed 9-10-80; 45 am]

'BILLING CODE 3410-22-M

Soil Conservation Service

Batupan Bogue Creek Watershed,
Mississippi; Finding of No Significant
Impact

AGENCY: Soil Conservation Service,
Department of Agriculture.
ACTION: Notice of finding of no
significant impact.

FOR FURTHER INFORMATION CONTACT.
Mr. Chester F. Bellard, State
Conservationist, Soil Conservation
Service, 1321 Federal Building, 100 West
Capitol Street, Jackson, Mississippi
39201, telephone number (601) 960-4335.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the construction of
one floodwater retarding structure in
Batupan Bogue Creek Watershed,
Grenada County, Mississippi.

The environmental assessment of this
federally assisted action indicates this
project will not cause significant local,
regional, or national impacts to the
environment. As a result'of these
findings, Mr. Chester F. Bellard, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.,

The project concerns the construction
of one floodwater retarding structure.

The floodwater retarding structure will
be of the drop inlet type and will consist
of an earthen embankment, concrete
principal spillway with draw-down
capability for fish and wildlife, and a
vegetated earth emergency spillway,

The project will result in the
conversion of approximately 7 acres of
hardwood timber and 10 acres of
abandoned open fields to the sediment
pool of the proposed floodwater
•retarding structure, An additional 30
acres of hardwood forest and 4 acres of
abandoned fields will be situated in the
flood pool. The borrow area, emergency
spillway, and levee will consist of
approximately 4 acres of mixed pine-
hardwood forest and 6 acres of
abandoned open field.

The Notice of Finding of No
Significant Impact (FNSI) has been

'forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Chester F.
Bellard. An environmental assessment
report has been prepared and sent to
various Federal, State, and local
agencies and interested parties. A

'limited number of copies of the
environmental assessment report are
available to fill single copy requests at
the above address.

No administrative action or
implementation of the proposal will be
-taken until October 14,1980.

Dated: August 28, 1980.
(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects Is applicable)

James W. Mitchell,
Associate Deputy ChiefforNatural Resourco
Projects. "
[FR Do. 80-851 Filed -10-80 8:45 am]
BILLING CODE 3410-16-M

Buffalo Elementary School Land
Drainage R. & D. Measure, West
Virginia; Finding of No Significant
Impact

AGENCY: Soil Conservation Service,
Department of Agriculture,
ACTION: Notice of a finding of no
significant impact.
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FOR FURTHER INFORMATION CONTACT.
Mr. Craig M. Right State
Conservationist, Soil Conservation
Service, 75 High Street, Morgantown,
West Virginia 26505, telephone 304-599-
7151.

NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CYR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Buffale
Elementary School Land Drainage R. C.
& D. Measure, Wayne County West
Virginia-

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Craig M. Right, State
Conservationist. has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for the
installation of a subsurface drainage
system totaling 1,180 feet of 4-inch
flexible plastic pipe to correct internal
drainage problems. These drains will be
backflled with gravel to the ground
surface. This will improve infiltration
and also provide suitable bedding for
the tile.

The Notice of a Finding of No
Significant Impact (FNSI) has data
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Craig M.
Right, State Conservationist. The FNSI
has been sent to various Federal, State,
and local agencies and interested
parties. A limited number of copies of
the FNSI are available to fill single copy
requests at the above address.

Implementation of the proposal will
not be initiated until October 14. 1980.

(Catalog of FederalDomestic Assistance
ProgramNo.19M01 Resource Conservation
andDevelopment Program. Office of
Management andBudget C=Irular A-96
regarding State and local clearinghouse
review of Federal and federlly assisted
programs and projects is applicable)

Dated:August-2A 1980.
JosepltW.E as,
Deputy CbieffrNaturaIHesource Projects.
[FRforeaGZi7F~edS-=W8~aml

BRIJ=31 CODE 3410-16-K

'North Bay Shoreline Stablizatlon R.C.
& D. Measure; Michigan; Finding of No
Significant Impact

AGENCY:. Soil Conservation Service. U.S.
Department of Agriculture.

ACTION: Notice of finding of no
significant impact.

FOR FURTHER INFORMATION CONTACr:
Mr. Arthur H1 Cratty, State
Conservationist. Soil Conservation
Service, 1405 South Harrison Rosd. East
Lansing, Michigan 48823, telephone 517-
337-6702.
Notice: Pursuant to Section 102(2)1C of
the National Environmental Policy Act
of 1969, the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the North Bay
Shoreline Stablization RC&D Measure,
Presque Isle County, Michigan.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Arthur H. Cratty, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for the
installation of practices for critical area
treatment, The planned works of
improvement include critical area
planting, vehicle barriers, fencing,
sodding, and tree and shrub planting.
Total construction cost is estimated to
be $7,200; $5,100 RC&D funds and S2.100
local funds.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Arthur H.
Cratty. The FNSI has been sent to
various Federal, State. and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until October 14.1980.
(Catalog of Federal Domestic Assistance
Program No.10.901. Resource Coservation
and Development Prognam. Office of
Management and Budget Crcular No. A-E
regarding State and local Clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Dated: August 2&, 1M0.
Josaph W. Has.
Deputy ChieffobrNahm dResources Proecq .
[FR Doe. S354 Fled 3-1-f 8-5 a a
OnLiNQ CODE 34MI-1w-K

Ritter Park Land Drainage FLC. & 11.
Measure, West Virginia Finding of No
Significant Impact

AGENCY: Soil ConservationM Service.
Department of Agricuture.
ACTIOW Notice of a finding of no
significant impact.

FOR FURTHER 91OMATIOK COKFACr
Mr. Craig K. Right, State
Conservationist, Soil Conservation
Service. 75 High Street. Morgantown.
West Viginia 2650S, telephone 30-599-
7151.
NOTICE: Pursuant to Section 102[2](C) of
the National Environmental Policy Act
of 19f; the Council on Environmental
Quality Guidelines (40 CFR Part 1500];
and the Soil Conservation Service
Guildelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture gives notice that an
environmental impact statement is not
being prepared from the Ritter Park
Land Drainage R.C. & D. Measure.
Cabell County, West Virginia.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional. or nationl impacts on
the environment. As a result of these
findings, Mr. Craig M. Right, State
Conservationist. has determined that the
preparation and review of an
environmental impact statement are'not
needed for this project.

The measure concerns a plan for the
installation of subsurface drainage
system totaling 3,740 feet of 4- and 6-
inch flexible plastic pipe to correct
internal drainage problems. These
drains will be backfilledwith gravel to
the ground surface. This will mprov
infiltration and also provide suitable
bedding for the tile.

The Notice of a inding of No
Significant Impact ffNSIJ has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environental
assessment are on file and may be
reviewed by contactingMr. CraigMi.
Right. State Conservationist. The FNSE
has been sent to various Federal. State
and local agencies andinterested
parties. A limited number of copies of
the FNSI are available to fill singlecopy
requests at the above address.

Implementation of the proposaliwill
not be initiated until October IgO.0
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Dated: August 28,1980.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)
Joseph W. Haas,
Deputy ChiefforNaturalResource Projects.
[FR Doe. 80-27883 Filed --10-80; 8:45 am]

BILUNG CODE 3416-16-M

Riverview Beach Park Recreational
Development R.C. & D. Measure, New
Jersey; Finding of No Significant
Impact,
AGENCY: Soil Conservation Service, U.S.
Department of Agriculture.
ACTION: Notice of finding of no
significant impact

FOR FURTHER INFORMATION CONTACT.
Mr. Plater T. Campbell, State
Conservationist, Soil Conservation
Service, 1370 Hamilton Street, Somerset,
New Jersey 08873, telephone 201-246-
1205.
NOTICE: Pursuant to Section 102(2) CC) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guideliixes (7 CFR Part 650); the Soil'
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Riverview Beach
Park Recreational Development RC&D
Measure, Salem County, New Jersey. '

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the env'ironment. As a result of these
findings, Mr. Plater T. Campbell,,State
Conservationist, has determined that the
preparation and review of an
environmental -impact statement are not
needed for this project. ,

The measure concerns a plan for the
installation of water-based recreational
facilities within the Riverview Beach
Park. The planned works of
improvement include picnic areas with
shelters, a boat ramp, a fishing pier on
the Delaware River, and associated
comfort stations, parking lots, and
utilities.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Plater T.
Campbell. The FNSI has been sent to -
various Federal, State, and local

agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementatioan of the proposal will
not be initiated until October 14, 1980.

Dated: August 28, 1980.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular No. A-95
regarding State and-local Clearinghouse
review of Federal and federally assisted
programs and projects is applicable]

Joseph W. Haas,
Deputy ChiefforNaturalResource Projects.
[FR Doec. 80-27885 Filed 9-10-0.8:m45 am]

BILLING CODE 3410-16-M

Rotary Park Critical Area Treatment
R.C. & D. Measure, West Virginia;
Finding of No Significant Impact
AGENCY: Soil Conservation Service,
Department of Agriculture.
ACTION: Notice of a fnding of no
significant impact.

FOR FURTHER INFORMATION CONTACT.
Mr. Craig M. Right, State
Conservationist, Soil Conservation
Service, 75 High Street, Morgantown,
West Virginia 26505, telephone 304-599--
7151.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmbntal Policy Act
of 1969; the Council on Environmental
Quality Guidelines, (40 CFR Part 1500);
and the soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared'for the Rotary Park
Critical Area Treatment R.C. & D.
Measure, Cabell County, West Virginia.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or natiofial impacts on
the environment. As a result of these
findings, Mr. Craig M. Right, State
Conservationist, has'determined that the
preparation and review of an
environmental impact statement are not
needed for this project.
I The measure is designed to stabilize
and revegetate about 2 acres of land
that is now subject to accelerated,
erosion. Included in the planned works
of improvement are land spnoothing,
waterbars, and revegetation.
Revegetation of all disturbed areas-will
consist of seedbed preparation, lime and
fertilizer, seed, mulching, and shrubs.
The installation of this measure will
reduce the erosion and improve the
aesthetics of the area.

The Notice of a Finding of No
.Significant Impact (FNSI) hag been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Craig M.
Right, State Conservationist. The FNSI
has been sent to various Federal, State
and local agencies and interested
parties. A limited number of copies of
the FNSI are available to fill single copy
requests at the above address.

Implementation of the proposal will
not be initiated until October 14, 1980.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-5
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Dated: August 28,1980.
Joseph W. Haas,
Deputy ChiefforNatural Resource Projects.
[FR Do. 80-27882 Filed 9-10-80; 8:45 am]
BILLING CODE 3410-16-M

CIVIL AERONAUTICS BOARD

[Dockets 33362,38175, and 38176]

Former Large Irregular Air Service
Investigation and Applications of
Flight Transportation Corp.;
Postponement of Hearing

Notice is hereby given that the
hearihg in the 'above-entitled proceeding
assigned to be held on September 17,
1980 at 10:00 a.m. (45 FR 58636,
September 4, 1980) is postponed until
September 18, 1980,.at 10:00 a.m'. (local
time) in Room 1003, Hearing Room A,
Universal North Building, 1875
Connecticut Avenue, N.W., Washington,
D.C, before the undersigned
administrative law judge.

Dated at Washington, D.C., September 0,
1980.
Joseph J. Saunders,
Chief Administrative Law Judge.
(FR Doc. 80-28007 Filed 9-10-f, 8:45 am]

BILLING CODE 6320-01-M

CIVIL RIGHTS COMMISSION
California Advisory Committee;
Agenda and Notice of Open Meeting
-Notice is hereby given, pursuant to the

rules and regulations of the U.S.
Commission on Civil Rights that a press
conference of the California Advisory
Committee will convene at 10:30 a.m.
and will end at 11:30 a.m., on September
25, 1980, at Greater Los Angeles Press
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Club, 600 North Vermont, Los Angeles,
California.

The purpose of this press conference
is to release California State Advisory
Committee report entitled, "California
State Employment."

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Chairperson, Mr. Herman Sillas, Jr., U.S.
Courthouse Bldg., 658 Capitol Mall,
Sacramento, California 95814, 916/440-
2331, or the Western Regional Office,
3660 Wilshire Boulevard, Suite 810, Los

-,Angeles, California 90010, 213/688-3437.
The meeting will be conducted

pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, D.C., September 5,
1980.
Thomas L. Neumann,
Advisory Committee Management Officer.
[FR Doc. a-236 Fled 9-10-8M 8:45 am]
BILING CODE 6335-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

Calcium Pantothenate From Japan;
results of administrative review of
antidumping finding

AGENCY: U.S. Department of Commerce,
International Trade Administration.
ACTION: Notice of Results of
Administrative Review of Antidumping
Finding.

SUMMARY: This notice is to advise the
public that the Department of Commerce
has conducted an administrative review
of the antidumping finding on calcium
pantothenate from Japan. The scope of
the review covers all known producers,

-exporters and transshippers of this
merchandise, with the exception of Fuji
Chemical Industries Ltd., which was
excluded from the finding, Daiichi
Seiyaku Co., Ltd., for which a revocation
became effective on July 28, 1980, and
Takeda Chemical Industries Ltd., which
was exempted from the finding on
September 21,1979. The review covers
separate time periods for each exporter
up to December 31,1979. This review
indicates margins in particular periods
for certain manufacturers and exporters.
As a result of this review, the
Department has preliminarily decided to
assess dumping duties for individual
exporters equal to the calculated
margins on their shipments occurring
during the periods for which margins
have been found. Where company-
supplied information wasinadequate or
no information was received, the
Department has used the best

information available. Interested parties
are invited to comment on this decision.
EFFECTIVE DATE: September 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Susan M. Crawford, Office of
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230
[202-377-4033).
SUPPLEMENTARY INFORMATION:

Procedural Background
On January 17,1974, a dumping

finding with respect to calcium
pantothenate from Japan was published
in the Federal Register as Treasury
Decision 74-34 [39 Fed. Reg. 2080). On
January 1,1980, the provisions of Tile I
of the Trade Agreement Act of 1979
became effective. On January 2.1980,
the authority for administering the
antidumping duty law was transferred
from the Department of the Treasury to
the Department of Commerce
(hereinafter referred to as "the
Department"). The Department
published in the Federal Register of
March 28,1980 (45 Fed. Reg. 20511-12) a
notice of intent to conduct
administrative review of all outstanding
dumping findings. As required by
Section 751 of the Tariff Act of 1930
(hereinafter referred to as the "Act"),
the Department has conducted an
administrative review of the finding on
calcium pantothenate from Japan.

Scope of the Review
Imports covered by this review are

shipments of calcium pantothenate, a
member of the B-complex vitamin
family, which is produced in two grades:
D-Cal Pan (USP grade which is used for
human nutrition in the form of multi-
vitamin tablets) and DL-Cal Pan (feed
grade which is used as a food
supplement for swine & poultry). They
are provided for in item 437.82 of the
Tariff Schedules of the United States
Annotated (TSUSA].

The Department knows of a total of 40
manufacturers, shippers and
transshippers of Japanese calcium
pantothenate to the United States. Two
of the manufacturers are not covered by
this review: Fuji Chemical Industries
Ltd., which was excluded from the
finding, and Daiichi Seiyaku Co., Ltd.,
for which a revocation was published in
the Federal Register on June 23,1980 (45
Fed. Reg. 41995) that became effective
on July 28,1980. In addition, one shipper,
Takeda Chemical Industries Ltd., whose
sole supplier is Fuji Chemical Industries
Ltd., was exempted from the finding in
Customs Information Exchange N-534/
72, supplement #24, dated September 21,
1979. The remaining 37 are listed below.

This review covers all time periods for
which information is available, that is,
all periods up to December 31,1979,
during which shipments of calcium
pantothenate may have been made to
the United States and for which master
lists have not been issued. Different time
periods are involved for different
companies. For certain exporters the
period covered is from June 8,1973, the
date liquidation was suspended, through
December 31,1979. For the remaining
exporters the time frames vary
depending on the last periods covered
by master lists issued prior to January 1,
1980. The issue of the Department's
obligation to conduct administrative
review of entries, unliquidated as of
January 1,1980 and covered by such
master lists, is under review. Liquidation
has been suspended pending disposition
of the issue.

There are two manufacturers covered
by this review. The time periods for
each are:

Firm and PerFod
Alps Pharmaceutical Co., Ltd.-April 1.

1978-March 31,1979; April 1.1979--
December 31, 1979

Nippon Roche K.K-April 1.1979-December
31,1979

* The Department's records indicate
that there are 25 Japanese shippers:

Firm andPadrod
Agropol Limited-June 8,1973-December 31,

1979
Byron Chemical Co.-April 1,1979-

December 31.1979
Chugal Boyeli Co.-June 8.1978---December

31.1979
Esal Co., Ltd.-June 8,1973-December 31,

1979
Fallek Chemicals-April 1.1978--March 31,

1979; April 1.1979--December 31,1979
First Enterprise Inc.-June 8.1973-December

31.1979
Fututa)cn Sansyo--April 1.1978-March 31.

1979; April 1,1979--December 31,1979
Helm Japan-June 8,1973-December 31,

1979
Isho Inc.-April 1, 1978--March 31.1979;

April 1,1979-December 31,1979
lwak--April 1.1978-March 31.1979; April 1.

1979--December 31,1979
Kamlyama Corp.-April 1.1979-December

31,1979
Kishimoto Trading Co.-April 1.1979-March

31,1979; April 1.1979-December 31,1979
Kowa-April 1,1979--December 31.1979
Marubeni Corp.-June 8.1973-December 31.

1979
Maruzen Chemicals Co.-June 8,1973-

December 31. 1979
Mitsubishi Corp.-April 1.1978-December

31,1979
Mitsui & Co.-April 1.1978-March 31,1979;

April 1.1978--December 31,1979
Sankel Pharmaceutical Co, Ltd.-June 8,

1973-December 31,1979
San yo Co. Ltd.-June 8,1973-December 31.

1979
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Shinonogi Seiyaku-April1,. 1978--March.31,
1979; April 1, 1979-December 31, 1979

TanabeSeiyaku Co.-June 8,1973-
December 31,1979

Tass International Inc.-June 8, 1973-
December 31,1979

Toho Bussan Co-June 8,1973-December
31,1979

Tomen-April 1,1979--December 31. 1979
Toyo Menka Kaisha-June 8,1973--

December 31,1979
In addition, there are 10 non-Japanese

foreign companies identified as shippers
of Japanese calcium pantothenate. The
Department has determined that for
dumping purposes transshipped
merchandise is within the scope of the
finding, unless the marchandise has
undergone substantial transformation or
reprocessing which results in a product
with a new character or use. In such a
case the Department will consider the
intermediate country as the country of
origin. No sucli transformation has
occurred here. Our review for all 10
companies covered shipments during the
period June 8, 1973-December 31,1979.
These non-Japanese foregin companies
are:

Company and Country
Chemeta B.V.-Netherlands
Chemical'& Feeds Ltd.-United Kingdom
Chemical & Feeds Ltd.-W. Germany
Deutsch Norwegische GMBH-W. Germany
M. Gurvey & Berry-Canada
Helm-W. Germany
Lenk Chemicals Co.--Netherlands
Marsing-W. Germany
Siemsgluss & Sohn-W. Germany
Siemsgluss A.G.-Switzerland

The Department's records show that
Alps also shipped to the United States
fhrough 14 of the 25 shippers. Our
calculated margins for shipments
through these companmei are so
designated in the Results of the Review
below. Among the exporters, Mitsubishi
Corporation's sole supplier was Daiichi
Seiyaku Co., Ltd., and Tanabe's sole
supplier was Fuji Chemical Industries
Ltd. Accordingly, these two are ,
exciuded from the finding. Marubeni
Corporation and-Sankyo Co., Ltd
indicated they have not shipped calcium:
pantothenate to the United States since-
the. suspension of liquidation. For these
twn, the Department used the margin
calculated at the time of the fair value
def.?rmination. Finally, eigbt exporters-
Chugai Boyeld Co., Eisai Co., 'Frst , "
Enterprise Inc., Isho Inc. (fot the most
recent period), Kamiyama Corp., Sakei
Pharmaceutical Co., Ltd., Tass
Inlernational Inc. & Toho Bussan-Co.-
did notrespond or furnishdd inadequate
responses to the Department's
qu.istionnaire. For these eightfirms, the
D.partment used the higher of the
margins calculated for the two covered,

manufacturers for the-most recent
period as the best information available.

The transshippers, with the exception
of M. Gurvey & Berry, Canada, provided
either inadequate orno responses. For
all but Gurvey & Berry the Department
used the higher of the margins
calculated for the two covered
manufacturers for the most recent
period as thd best information available.

United StatesPrice
In calculatingUnited States price the

Department used purchase price; as
defined in Section 772(b) of theAct,
since all sales were made to unrelated
puichaserA. Purchase price was
calculate& on the basis of the F.O.B. or
C.I.F., packediprice, to an unrelated
purchaser in the United States or to anr
unrelated Japanese trading company for
export to the United States, as
appropriate. Where applicable, we
deducted from this price ocean freight,
insurance, postage; shipping charges,
commissions, inland freight, brokerage
charges and U.S. duty.

Foreign Market Value
In calculating foreign market value,

the Department used home market price,
as defined in Section 773(a))(A) of the
Act, since sufficient quantities of such, or
similar merchandise were sold in the*
home market to provide a basis for
comparison. Both manufacturers sold
over 15% of their total production in
Japan. The home market prices are
based upon the delivered price with
adjustment for inland freight and
interest charges; where applicable. No
other adjustments were made or
claimed.

Results of the Review
As a result of our comparison of

United States price to foreign market
value, I preliminarily determine that the
following margins exist:

A. Japanese.Co.

Per-
Exprter/Marvufa Time period cent

margin

1. Agropol Lkmitd/.lJps 6/173-12/31/78 4.27
2. Alps. Pharmaceuticaln Ca.

4/1178- 2/31179 14.42
41M79-121r/fg a

3. ByrmrciaLCa.JAks...... 4/1)T1231/12 61
4. ChugarBoyaki Copar 5i8J712l1f/79 I11.537
5, Gbsaic.. Ltd 6187T-212(.1/r9 11.5Z,
M ale hemacal/Akmp. 4 1 3,'a.,sr

41MI.1213TJA; 2..13
(I)

-Fist Eterpria Inc-- 618fl0-179 11.52
0. Fukutakan Sangyo/Alps.- 4/1I'-12f31/79 W-
9. Helm/Aips. 6/573--12131/79 1.78
10. Wn hInc.Alps.- 411/78-3/31/79 0.642:

411179-12131/79 11.52.
11. Iwaki/Alps- - 41/78l-a31/79

411/79.12/31/79 0
(,)

12-Kamiyaa Corp;. - 4/1/79-12/31/7a 11.5Z
13. Kishimoto Tracing Coaps. 4/1/79-12/31/79 3.02
14. Kwr/Alps -. - 41fItJ-12/3179 1.87

A. Japanese Co.-Continued

Per-
Exporter/Manufacturer "Time period ent

margin

15. Marubeni Corp- - 411l79-12131/79 (')
1. Marzen Chemicals Col
Alps-. 618/73-12/31/79 0.57

17. Midsubishl Corporation/Daii.
chi SeyaCo.. Ltd - 4l1179-12/31179 (2)

18. Mitsu & CoJ.Aps 411/78- 331179 24.54
411/79-12/31/79 18.87

19. Nippon Roche KK. 41179-12131179 11.52
20. Sankei Pharmace ical Co..

Ltd - - 6/873-12131179 11.5221. Sankyo Co., Ltd --- 4/1/79-12131179 (1 )

22. Stinonogi Seiyu/Alps.... 4/1/78-313117
411/79-12131179 11.91

(,)
2 T a r u b . S e y a C o iF( 

)

Chemical utlrimtd Ltd -_ 610/73i1/79 (t)

24. Tass International Inc. 6/a/73-12/31/79 11.52
2 Tolle Bussan Ca 618/73-12/31/79 11.52
-2 .Tonon/A p ..... ... ... 41179-12/3179 0

'27- Toyo Menka Kaisha/Aips. 6/8/73..-12/31/7g 1.87

'NO s".-p mt2
Exclu from rfxrg.

B. Transshrppers

Per-
Company and country Time period cbnt

margin

1. Chemeta BWVIJtherlands 6/8/73-1213117 11.52
2 Chemical & Feeds Ltd./
United KIngdom . 6/8/73-12/31/79 11.52

3. Chemical & Feeds/W, Ger.
618/73--12/31/79 11.52

-4. Deutsch Nomwagische
GMBH/W Germany.-- .-- 68173-.231/79 11.52

5. Gurvey & Beny/Canada 618/73-12/31/79 0
6. HeirmW. Gorany -. 6/8173-12/31/79 11.52
7. Lenk Chemicals Corp.JNeth. -ertands 618/73-12/3179 11.52
8. Marsag/W. Germany....- 8/8/73-12131/79 11.52
9. Siemsuss & SohrnW. Ger-

many 6/8/73-12/31/70 11.52
10. Siemsgluss AG/Switzr-.

_______ 6/e/73-12/3t/79 11.52

Interested parties may submit written
comments on this preliminary
determination on or before Ovtobe- 14,
1980 and may request disclosure and/or
a hearing on such determination on or
before September 26, 1980. The
Department will publish the results of Its
analysis of any such comments or
hearing. Absent any comment, this
determination.will be made final 35
days from the date of publication of this,
notice. We will publish a notice of final
determination at that time.The Department shall determine, and
theUIS. Customs Service shall assess,
dtfeu anomal entries.made during the
timeperfod. involved. Individual

, statutoyvaluemmay vary fro the-
percent stated above.. The Department
will ssue appraisement instructions
separately arm each shipper directly to
the CustonService urther as-
re quired by Section 353.0(8h) f
Commerce Regulations, a cash deposit
based upon the margin on the last
known shipments, that is, the above
marginr amounts, will be required oir all,
shipments entered, or withdrawn from
warehouse, for consumption on-or after
tha date of the final determination. In
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those instances where an exporter
covered by this review does not identify
the manufacturer of merchandise being
entered, the above margins will be the
basis for the cash deposit until the
exporter provides the appropriate
identification. For Marubeni Corporation
and Sankyo Co., Ltd., the two companies
that have not shipped since suspension
of liquidation, the fair value margin of
3.98% will be required. This requirement
shall remain in effect until publication of
the results of the next administrative
review.

This administrative review and notice
are in accordance with Section 751(a)(1]
of the Act (93 Stat. 175, 19 U.S.C.
1675(a)(1)) and Section 353.53 of
Commerce Regulations (19 CFR 353,45
Fed. Reg. 8205).
John Greenwald,
DeputyAssistant Secretazry, Import
Administration.
September 8,1980.
[FR D=c 0-2754 iled 9-1o-a 4s am]
BILUNG CODE 3510-25--M

Maritime Administration

Merchant Marine Academy Advisory
Board; Public Meeting

Notice is hereby given of a meeting of
the Advisory Board to the U.S. Merchant
Marine Academy (the Board) on
October 3,1980 at 1:00 p.m., in Wiley
Hall, U.S. Merchant Marine Academy,
Kings Point, New York.

The Advisory-Board was established
by the Secretary of Commerce under the
authority of 46 U.S.C. 1126d to examine
the course of instruction and overall
management of the U.S. Merchant
Marine Academy (the Academy) and
advise the Assistant Secretary of
Commerce for Maritime Affairs with
respect thereto.

The Board consists of not more than
seven members appointed by the
Secretary of Commerce selected from
segments of the maritime industry,
labor, educational institutions and other
fields relating to the purposes of the
Academy.

The Agenda for the meeting is:
1. Call meeting to order,
2. Opening Remarks by the

Superintendent;
3. Approval of minutes of the last

meeting,
4. Report of Board members on

Assignments;
5. Status Report on the placements of

the Class of 1Q80;
6. Status Report on Composition of the

Class of 1984;
7. Status Report on H.R. 5451;
8. Report on Plans for the Middle

States Accreditation visit;

9. Report on Faculty/Midshipmen
Review of the Honor Code and
Midshipman Pub Operations;

10. Regimental Commander's Report
on the Plebe Indoctrfnation Program;

11. Sea-year Program
(a) Present Program
(b) Midshipmen Report on Sea Year
(c) Impact of Proposed IMCO

Requirements
12. Setting of date of next meeting.
This meeting is open to public

observation and comment.
Approximately 40 seats will be
available for the public on a first-come,
first-served basis.

Copies of the minutes will be
available upon request.

Inquiries may be addressed to the
Committee Control Officer, Arthur W.
Friedberg, Director, Office of Maritime
Labor and Training, Room 3069A,
Department of Commerce Building,
Washington, D.C. 20230, telephone A/C
202/377-3018.

Dated: September 21980.
So Ordered by Assistant Secretary of

Commerce for Maritime Affairs, Maritime
Administration.
Robert J. Patton,
Secretary.

BILMNG CODE 3510-15-M

National Oceanic and Atmospheric
Administration

Caribbean Fishery Management
Council; Public Meetings
AGENCY: National Marine Fisheries
Service, NOAA.
SUMMARY: The Caribbean Fishery
Management Council, established by
Section 302 of the Fishery Conservation
and Management Act of 1976 (Public
Law 94-265), will hold its 31st regular
meeting to consider. (1) status reports on
fishery management plans (EMP's)
under development; (2) draft framework
FMP for shallow-water Reef Fishes; (3)
interim draft document on the Coastal
Migratory Pelagics FMP; (4) National
Marine Fisheries Service's policy on
joint preparation of FMP's; (5) next
Chairmen and Executive Directors'
meeting; (6) progress report on the
preparation of a color slide-narrated
presentation; and (7) administrative
matters as well as other Council
business.
DATES: The meetings, which are open to
the public, will convene on Tuesday,
September 30,1980, at approximately
1:30 p.m., and will adjourn on Thursday,
October 2,1980, at approximately 12
noon.

ADDRESS: The meetings will take place
at the Conference Room. Federal
Building. Charlotte Amalie, SL Thomas,
U.S. Virgin Islands.

FOR FURTHER INFORMATION CONTACT.
Caribbean Fishery Management
Council, Suite 1108, Banco de Ponce
Building, Hato Rey, Puerto Rico 00918,
telephone: (809) 753-4926.

Dated. September 8.1980.
Robert K. Crowed.
Deputy Executive DirectorN latonal Marine
Fisheries Service.
[FR Doe. m-28 Fild g-io.. 8:45 mm.

M4NG CODE 3SI0-22-M

Mid-Atlantic Fishery Management
Council's Scientific and Statistical
Committee; Public Meeting
AGENCY: Natinal Marine Fisheries
Service, NOAA.
SUMMARY: The Mid-Atlantic Fishery
Management Council, established by
Section 302 of the Fishery Conservation
and Management Act of 1976 (Public
Law 94-265), has established a Scientific
and Statistical Committee, which will
meet to discuss amendment #3 to the
Surf Clam and Ocean Quahog Fishery
Management Plan (F-P; Scup and
Black Sea Bass FMP, as well as other
fishery matters.

DATES: The meeting, which is open to
the public will convene on Wednesday,
October 1.1980, at approximately 10:30
am., and will adjourn at approximately
3:30 p.m.

ADDRESS: The meeting will take place at
the Holiday Inn, Philadelphia Airport-
South, 45 Industrial Highway, Essington,
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:
Mid-Atlantic Fishery Management
Council, North and New Streets, Room
2115. Federal Building. Dover, Delaware
19901, Telephone: (302) 674-2331.

Dated: September 8.1980.
Robert K Crowell,
DeputyExecutive Director. Natfonal Marine
Fisheries Service.
[FR Doe 8*-2807flhd 9-10-&45 4aml
DIWU CODE 3610-22-

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service, NOAA.
SUMMAR. The New England Fishery
Management Council, established by
Section 302 of the Fishery Conservation
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and Management Act of .1976 (Public
Law 94-265], will meet to discuss
groundfish-interim plan and
amendment No. 5; lobster-report of
oversight committee; scallops; herring-
status of the fishery; Council operations,
as well as other business.-
DATE: The meetings, which are oper to
the public, will convene on Wednesday.
September 24, and Thursday, September
25, 1980, at approximately 10 a.m., and.
will adjourn at 5 p.m., both days-The
meetings may be lengthened, or agenda
items rearranged, depending on progress
on the agenda.
ADDRESS: The meetings will take place
at King's Grant Inn, Route 128 at Trask -
Lane, Denvers, Massachusetts."
FOR FURTHER INFORMATION CONTACT.
New England Fishery Management_.
Council,' Suntaug Office Park, Five
Broadway, Route One, Saugus,
Massachusetts 01906, Telephone: (617]
231-0422.,

Dated: September 5, 1980.
Robert K. Crowell,
DeputyExecutive Director, NationalMarine
Fisheries Service.
[FR Doc. 80-28 J Filed 9-1-80, 45 am]

BILUNG CODE 3510-22-M

Natlofial Technical Information Service

U.S. Government-Owned Inventions;
Availability for Licensing

The inventions listed below are
owned by the U.S. 'Government and are
available for domestic and, possibly.
foreign licensing in accordance with the
licensing policies of the agency-
sponsors.

Copies of patents cited are available
from the'C6mmissioner of Patents &
Trademarks, Washington, DC 20231, for •
$.50 each. Requests for copies of patents
must include the patent number.

Copies of patent applications cited are
available from the National Technical
Information Service (NTIS], Springfield,
Virginia 22,161 for $5.00 each ($10.00
outside North American Continent).
Requests for copies of patent
applications must include the PAT-APPL
number. Claims are deleted from patent
application copies sold to avoid
premature disclosure. Claims and other
technical data will usually be made
available to serious prospective
licensees upon execution of a non-
disclosure agreement.

Requests for information on the
licensing of particular inventi6ns should

be directed to the addresses cited for the
agency-sponsors.
Douglas.J. Campion,
Program Coordinator, Office of Government
Inventions andPatents, National Technical
Information Service U.& Department of
Commerce.

US. Department of Agriculture Program
Agreements and Pat. Branch Admin. Ser. DIV.
Federal Bldg. Science and Education Admin.
Hyattsville. Md 2078W
Patent Application 6-11 ,860: Controlled

Release of Bioactive Materials using
Alginate Gel Beads. Filed Jan. 9,1980.

Patent Application 6-140,91L, Anti-Feedant
forBoll Weevils. Fifed Apr. 16,1980.

Paient 4,203,892: Method of Protecting
Proteins for Animal Feed. Filed Apr. 17,
1978, patented May 20, 1980. Not available
NTIS. - 1 -

Patent 4,204,008: Preparation. of Protein-
Concentrates from Whey and. Seed
Products. Filed Dec. 28,1978,patented.May
20,1980; not available NTIS.

Patent 4,204,043: Method, of Removing
Pigmnt from Annatto Seed. Filed Apr. 4.

_1978; patented May 20,1980; not available
NTIS_

Patent 4,205,602: Apparatus for Tying
Cauliflower. Filed Dec. 19,1978, patented
June 3,1980; not available NTIS.

U.S. Department of Health and Human
Services, National Institutes of Health, Chief,
Patent Branch, Westwood Building, Bethesda,
Md20205
Patent 4,178,285;. Separation of Active Acid

ai Glycoprotein and Utilization in the
Lipoprotein Lipase Enzyme System. Filed
Dec. 20,1978; patented Dec. 11, 1979. not
available NTIS.

Patent 4,183,864: Cobalt Catalyzed Steroid
Synthesis. Filed Feb. 21, 1978, patented jan.
15,1980; not available NTIS.

Patent 4.200.806: Scanning Flow Indicator for
Rotameters. Filed Apr. 25,1978; patented
Apr. 29,1980; not available NTIS.

U.S. Department of the Navy, Assistant Chief
forPatents, Office bf Naval Research, Code
302, Arlington, Va 22217-
Patent Application 6-088,213-Diamond

Supported Helix Assembly' and Method.
Filed Oct. 18.1979.

Patent Application 6-091. 224: Automatic
Parachute Release System.Filed Nov. 6.
1979.

Patent Application 6-116,351:A New Method
for Preparing Pentanitroanline and
Triaminotrinitrobenzenes from
Trinitrotoluene. Filed Jan 28,1980.

Patent Application -121, 550: Transducer
Array Release and Pressure Compensation
System. Filed Feb. 14,1980.

Patent Application 6-130, 804:A Simplified-'
Multilayer Circuit Board;.filed Mar. 17,
1980.

Patent Application 6-133, 753: Electric
Connector Receptacle Assembly- filed Mar.
25,'1980.

Patent Application 6-135, 563: Bonding Agent
for HMX
(Cyclotetromethylenetetranitramine). Filed.
Mar. 31, 1980.

Patent Application 6-137, 226: Portable
Battery Operated Smoke Generator;, filed
Apr. 4,1980.

Patent Application 6-137, 227: Nontoxic
Smoke Generator. Filed Apr. 4,1980.

Patent Application 6-141, 703: Apparatus and
Method for Radio Channel Selection, Filad
Apr. 18.1980.

Patent Application 6-143, 079: Automatic
Temperature Control System forDiver
Heating System. Filed Apr. 4,1080.

Patent Application 6-143.707: Dynamics
Parachute Four-Line Release Simulator.
Filed Apr. 25, 1980.

Nat. Aeronautics and Space Admin., Assist.
Gen. Couns. for Pat. Matters, NASA Code
GP-2, Washington, DC 20546 -
Patent 4,193,435: Floating Nut Retention.

System. Filed Aug. 31,1978; patented Mar.
18,1980; not available NTIS.

Patent 4,195,666: Quartz Ball Valve. Filed
Aug. 31,1978; patented Apr. 1,1980; not
available NTIS.

Patent 4,199,764: Dual Band Combiner for
Horn Antenna. Filed Jan. 31,1979: patented
Apr. 22, 1980; not available NTIS.

[FR Doc. 80-2788 Filed 9-10-80. 845 am)
BILLING CODE 3510-04-M

Office of the Secretary

Scientific and Technical Information
Policy Subcommittee; Commerce
Technical Advisory Board
AGENCY: Office of the Secretary,
Department of Commerce.
ACrlON:Meeting.

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App. (1976), notice is
hereby given that the Scientific and
Technical Information Policy
Subcommittee of the Commerce
Technical Advisory Board will hold a
meeting on Tuesday, September 16, 1980
from 1:30 p.m. to 4:30 pan. in room 3868
in the main. Commerce Building. 14th
Street and Constitution Avenue, NW.,
Washington, D.C.

The subcommittee was established to
advise on matters pertinent to the
Department's responsibilities on the
economics and pricing of scientific and
technical information, the National
Technical Information Service and
international issues related to those
above.
- Tentative agenda items include the
review of draft documents prepared by
the subcommittee's membership.

The meeting will be open to public
observation. The public may submit
written statements or inquiries to the
Chairman before or after the meeting. A
limited number of seats will be
available'to the public and the press on
a first-come, first-serve basis.

Copies of minutes and materials
distributed will be made available for
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reproduction following certification by
the Chairman, in accordance with the
Federal Advisory Committee Act, in
room 3867, U.S. Department of
Commerce, Washington, D.C. 20230.

Further information may be obtained
from Michael R. Rubin, Room 3877, U.S.
Department of Commerce, Washington,
D.C. 20230. Telephone (202] 377-2388.

Dateh September 8,1980.
Jordan J. Baruch,
Assistant Secretary for Productivity,
Technology, and Innovation.
IFR Doc. aO-2Ms FiMed g-10-o &45 am)
BILLING CODE 3510-17-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

Environmental Impact Statements;
Notice of Intent; City of Durham, N.C.

To prepare a Draft Environmental
Impact Statement (DEIS) for a regulatory
permit action involving a water supply
reservoir proposed by the City of
Durham on Little River near the
community of Orange Factory in
Durham County, North Carolina.
Lead Agency: U.S. Army Corps of

Engineers, Wilmington District, North
Carolina.

Action: Notice of Intent to Prepare a
Draft Environmental Impact
Statement.

Summary- The City of Durham's current
raw water demand (1978] averaged
17.5 million gallons per day (mgd) and
the safe yield of the present 4.2 billion
gallons (BG] Lake Michie reservoir on
Flat River is 21 mgd. By 1985,
predictions indicate that this safe
yield will be equalled or exceeded by
the demand and by 2015 an additional
24 mgd will be needed. There is also a
need for over 800 acres of city-wide or
urban park area.
The proposed project would meet this

project water demand and would also
provide 214 acres of park area.

This reservoir would impound 528
acres. Construction would include a war
water pump station and about 10,000
feet of 54-inch diameter raw water main
to the water filtration plant.

The three alternatives under
consideration are: (1) the construction of
a new dam 2000 feet downstream of the
existing water source, Lake Michie, on
the Flat River, (2] a dam and reservoir
on Flat River at SR 1471 upstream of
Lake Michie, and, (3] using the water
from the B. Everett Jordan Federal multi-
purpose reservoir.

No scoping meeting is planned.
However, there has been close

coordination with the City of Durham,
agencies, and dpponents. There have
been several meetings with the City and
agencies and meetings are planned with
opponents. Consultation under Section 7
of the Endangered Species Act will not
be required. However, the Orange
Factory site within the proposed
reservoir limits may be eligible for
inclusion in the National Register of
Historic Places.

The DEIS is expected to be made
available to the public in January 1981.

The significant issues to be analyzed
in depth in the DEIS will probably be
cultural resources, socio-economics, and
the extent of the area's needs met by the
project.

Questions about the proposed action
and DEIS can be answered by Mr. Frank
Yelverton, Special Projects Manager,
Regulatory Functions Branch,
Wilmington District Corps of Engineers.
P.O. Box 1890, Wilmington, North
Carolina 28402, telephone (919) 343-
4640, (FTS) 671-4640.
A. A. Kopcsak, Jr.,
LTC, Corps of'Engineers, DeputyDistrict
Engineer.
[FR Doc W-eWIied -o.e0 W aJ]
BILUNG COOE 3710-G"-4

Intent To Prepare a Draft
Environmental Impact Statement
(DEIS) for Beach Nourishment of
Revere Beach In Revere, Mass.

AGENCY: U.S. Army Corps of Engineers,
DOD.
ACTION: Notice of intent to prepare a
draft environmental impact statement.

SUMMARY: 1. Description of the Action:
The proposal calls for placing
approximately one million cubic yards
of sand along 13,000 feet of beach to a
general backshore elevation of 16-feet
above mean low water and with a width
of about 185-feet shoreward of the mean
high waterline. The beach would require
periodic nourishment; this is anticipated
to require about 20,000 cubic yards
annually. The Corps would participate
in this action for the first 10 years, but
after this it would become a local
requirement. Beach nourishment would
protect the existing shoreside structures,
and would create additional areas for
recreation.

2. Alternatives to be considerecd
These include:

a. Beach nourishment with periodic
re-nourishment;

b. Beach nourishment along with
groins to stabilize portions of the beach
and periodic re-nourishment;

c. Beach nourishment with
stabilization by beach vegetation and
limited access

d. No action.
3. Environmental Review and Public

Involvement: As the study progresses,
scoping meetings will be held. The date
and location will be announced through
Public Notice procedures. Consultation
with the State Historic Officer and the
U.S. Heritage Conservation and
Recreation Service will be initiated in
accordance with the National Historic
Preservation Act of 1966 and Executive
Order 11593. Planning will be
coordinated with the U.S. Fish and
Wildlife Service on an informal and
formal basis, including the procedures
required by the Fish and Wildlife
Coordination Act of 1958 and the
Endangered Species Act Amendments of
1978. In addition close coordination will
be maintained with other various
Federal, State, and local resource
agencies and groups.

4, Significant Issues: Significant issues
the EIS will address include:

a. Borrow site locations-both aquatic
and upland:

b. Habitat loss from borrow
operatibns-primarily aquatic;

c. Turbidity generated if aquatic
borrow operations occur;

d. Change in hydraulic conditions
from aquatic borrow operations;

e. High volume truck traffic should an
upland borrow site be selected;

f Reduced beach use during
nourishment operations;

. Any other issue that surfaces
through coordination.

5. Availability: The Draft EIS is
expected to be available in mid-1981.
ADDRESS: Questions about this proposed
action and DEIS can be addressed to:
Mr. Bill Coleman, Engineering Division,
or Mr. Del Kidd. Impact Analysis
Branch, New England Division, US.
Army Corps of Engineers, 424 Trapelo
Road, Waltham. MA 02254, at (617] 894-
2400.

Dated: September 3,1980.
Max B. Schelder,
Colonel, Crps of Engineers Division
Engineer.
[FR Do. - Fikd 9-io-a &t4S a=
DILLNG COOE 3710.GT-M

Intent To Prepare a Draft
Supplemental Environmental Impact
Statement for the Snettfisham
Hydroelectric Project Near Juneau,
Alaska.
AGENCY: U.S. Army Corps of En~ineers,
DOD.
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ACTION: Notice of intent to prepare a
draft supplemental environmental
imp-act statement.

SUMMARY: 1. The Corps of Engineers
filed a final Environmental Impact
Statement (EIS) addressing construction
of the Long Lake phase of the
Snettisham Project with the President's
Council on Environmental Quality
during 1970. A draft supplement to that
EIS will be prepared by the Corps of
Engineers to address the construction of
a second phase of the project at Crater
Lake.

2. The Snettisham Project was
designed to generate electricity for the
Juneau power market from hydropower
from Long Lake and Crater Lake, both*
located approximately 23 miles east-
southeast of Juneau. The project was
planned for construction in two stages
to meet the demand for electricity by the
Juneau power market as it expanded.
The first stage would tap the.existing
capacity of Long Lake ahd Crater Lake
for hydropower. The second stage woud
increase the hydropower potential by
damming both lake outlets to increase
the storage capacity. Construction of the
Long Lake phase of the first stage was
begun during 1967 and completed in
1974. Since the completion of the Long
Lake phase, the market for electrical
power in Juneau has continued to.
expand until demand now requires that
the Crater Lake phase of the project be
constructed.

3. Crater Lake is a 503-acre, glacier
fed lake with a total drainage basin of
11.4-square miles and a capacity of -
121,000 acre feet. Its Surface is 1,022 feet
above sea level, but less than a mile.
from the estaurine waters of Speel Aim.
Crater Lake does not contain a fish
population and, because of its turbidity -
and low productivity, is not considered
a good candidate for artificial stocking.
Crater Creek, the lakes' outlet, is too
steep to support a fish population, but
there is a small estuarine area of -

potential salmon spawning habitat at
the mouth of the creek.

4. The Crater Lake phase would
require the construction of a 7,800-foot
tunnel and penstock from the existing
powerhouse to the floor of Crater Lake
and an access road approximately 1
mile long from the powerhouse to Crater
Lake. The completed Crater Lake phase
would add 27,000 kilowatts to the
Snettisham project generating capacity.
Two alternatives for road access and
,alternative lake diversion i ethods will
be addressed in the supplemental EIS.
No significant impacts to important
biota or habitats have been identified
for the Crater Lake phase construction.

5. Operation of the Snettisham project
after completibn will impact fish
populations and fish spawning in Long
River, Indian Lake, and possibly in
Crater Cove. Impacts from the existing
Long Lake phase and potential impacts
from the Crater Lake phase are being
studied. The results of these and other
studies were presented to the people of
Juneau at a public meeting during the
summer of 1980 and will be presented to
other concerned parties by mail.
Opportufiities for agencies and the
public to identify environmental and.
community Concerns and to make
significant contributions to the scoping
of the supplemental EIS will be provided
by mail and at a public meeting(s)
during 1980. The Corps of Engineers
expects to file the final supplemental
EIS in April 1981. A second
supplemental EIS would be prepared at
a future date if the second stage of
construction at Snettisham eventually
was required to meet Juneau power
demands.

6. Interested persons, agencies, and
organizations are invited to submit
comments or suggestions for "
consideration in connection with the
scoping and preparation of the draft
supplemental EIS. The draft
supplemental EIS is expected to be
available for public review and
comment in November 1980.
ADDRESS: Questions regarding the
proposed action and the draft
supplemental EIS should'be addressed
to: William D. Lloyd, Chief,
Environmental Section, Alaska District,
Corps of Engineers, P.O. Box 7002,
Anchorage, Alaska 99510.

Dated: September 3, 1980.
Lee R..Nunn,
Colonel, Corps of Ezineers District Engineer.
(FR Doc. 80-27899 Filed 9-10-80; 8:45 am]

BILLING CODE 3710-NL-M

Department of the Navy

Privacy Act of 1974; Notice of
Amendment of System of Records;
Corrections

In FR Doc 80-15427, appearing at page
33679, in the issue for Tuesday, May 20,
1980, the following changes should be
made: a. On page 33682, in the first
column.immediately preceding the bold
face heading "SYSTEM MANAGER(S)
AND ADDRESS," the following category
should be inserted: "RETENTON AND
DISPOSAL. Delete the entire entry and
substitute with the following: Records
are retained for three years after
settlement and then retired to the
Federal Records Center, St. Louis, MO."

b. On page 33882, in the second
column, the second sentence under the
bold face heading "SYSTEM
MANAGER(S) AND ADDRESS," should
be deleted.

c. On page 33682, in the second
column, immediately preceding the
category "RECORD ACCESS
PROCEDURES," the following category
should be inserted: "NOTIFICATION
PROCEDURES. In the initial inquiry, the
requester must provide full name,
payroll or military service number and
activity where he/she had dealings. A
list of other offices the requester may
visit will be provided after initial
contact at the office above. At the time
of a personal visit, requester must
provide proof of identity containing the
requester's signature."
M. S. Healy,.
OSD Federal Register Liaison Officer,
Washington Headquarters Services,
Department ofDefense.
September 8,1980.
[FR Doc. W-8 Fled 9-0-10t 845 am],

BILLING CODE 3810-70-M

Office of the Secretary

DOD Advisory Group on Electron
Devices; Advisory Committee Meeting

Working Group A (Mainly Microwave
Devices) of the DoD Advisory Group on
Electronic Devices (AGED) will meet In
closed session on 9-10 October 1980 at

-Naval Research Laboratory, 4555
Overlook Avenue, S.W., Washington,
D.C. 20375.

The Ission of the Advisory Group Is
to provide the Under Secretary of
Defensefor Research and Engineering,
the Director, Defense Advanced
Research Projects Agency and the
Military Departments with technical
advice on the conduct of economical
and effective research and development
programs in the area of electron devices,

The Working Group A meeting willbe
limited to review of research and
development programs which the
military propose to initiate with
industry, universities or In their
laboratories. This microwave device
area includes programs on
developments and research related to
microwave tubes, solid state microwave,
electronic-warfare devices, millimeter
wave devices, and passive devices. The
review will include classified program
details throughout.

In accordance with 5 U.S.C. App 1,
§ 10(d) (1976), it has been determined
that this Advisory Group meeting
concerns matters listed in 5 U.S.C.
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§ 552b(c)(1] (1976), and that accordingly,
this meeting will be closed to the public.
M. S. Healy,
OSD Federal Register Liaison Officer,
Washington Headquarters Services,
Department of Defense.
September 5,1980.
[FR Doc. 8O-27976 Fled 9-10-80 &45 am]
BILUNG COoE 3810-70-M

DOD Advisory Group on Electron
Devices; Advisory Committee Meeting

The DOD Advisory Group on Electron
Devices (AGED) will meet in closed
session on October "10, 1980 at the
Palisades Institute for Research
Servicqs, Inc., 1925 North Lynn Street,
Arlington, Virginia 22209.

The mission of the Advisory Group is
to provide the Under Secretary of
Defense for Research and Engineering,
the Director, Defense Advanced
Research Projects Agency and the
Military Departments with technical
advice on the conduct of economical
and effective research and development
programs in the area of Electron
Devices.

The AGED meeting will be limited to
review of research and development
programs which the Military
Departments propose to initiate with
industry, universities or in their
laboratories. The agenda for this
meeting will include programs on
Radiation Hardened Devices,
Microwave Tubes, Displays and Lasers.
The review will include details of
classified defense programs throughout

In accordance with 5 U.S.C. App. 1
§ 10(d) (1976], it has been determined
that this Advisory Group meeting
concerns matters listed in 5 U.S.C.
§ 552b(c](1)(1976), and that accordingly,
this meeting will be closed to the public.
M. S. Healy,
OSDFederoIRegisterLiaison Officer,
Washington Headquarters Services,
DepartmentofDefense
September 5,1980.
(FR Do. 80-273 Filed 9-10-ft0 845 nm]
BILLING CODE 3810-70-M

DEPARTMENT OF EDUCATION

Advisory Council on Developing
Institutions; Meeting
AGENCY: Advisory Council on
Developing Institutions.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the Advisory
Council on Developing Institutions. This

notice also describes the functions of
the Council. Notice of this meeting is
required under section 10(a)[2) of the
Federal Advisory Committee Act.
DATE: September 26,1980, 9 a.m. to 5
p.m.
ADDRESS: F.O.B. 6, Room 5141,400
Maryland Avenue, S.W., Washington,
D.C. 20202.
FOR FURTHER INFORMATION CONTACT.
Dr. Paul H. Carnell, Executive Director,
Advisory Council on Developing
Institutions, Regional Office Building 3,
(202) 245-2455, 7th and D Streets, S.W.,
Washington, D.C. 20202.
SUPPLEMENTARY INFORMATION: The
Advisory Council on Developing
Institutions is established under section
303 of the Higher Education Act of 1965,
as amended (20 U.S.C. 1051-1058),
unless otherwise noted. The Council is
established to-

Identify developing institutions
through which the purposes of this title
may be achieved; and establish the
priorities and criteria to be used in
making grants under section 304(a).

The meeting of the Council shall be
open to the public.

The proposed agenda includes:
1. Title II.-"Where Are We Going"'--

Dr. Richard L Fairley. Deputy Assistant
Secretary, Office of Institutional
Support.

2. Title HI Legislation.
3. Request for Proposal----"A Study of

the Strengthening Developing
Institutions Program"

4. The Professor Emeritus Program
Records are kept of all Council

proceedings, and are available for
public inspection at the Office of the
Executive Director of the Advisory
Council on Developing Institutions,
Room 3068, Regional Office Building 3,
7th and D Streets, S.W., Washington,
D.C. 20202.

Signed at Washington. D.C. on September
8,1980.
Paul H. Camell.
Executive Director,, Advisory Council on
Developing Institutions.
(FR DO= 80-Z3 Fled 9-io-f &,a aml
BILLING CODE 4000-01-M

Intergovernmental Advisory Council
on Education; Meeting
AGENCY: Intergovernmental Advisory
Council on Education.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of the
first meeting of the Intergovernmental
Advisory Council on Education. This

notice also describes the functions of
the council. Notice of this meetinj is
required under Section 10(a)(2) of the
Federal Advisory Committee Act. This
document is intended to notify the
general public of their opportunity to
attend.
DATE: September 30,1980.
ADDRESS: George Washington
University, Gilman Library, Conference
Room 202 22nd & H Street, N.W.,
Washington. D.C. 20052.
FOR FURTHER INFORMATION CONTACT.
Donna Rhodes, Office of the Deputy
Under Secretary for Intergovernmental
Affairs, Department of Education, 400
Maryland Ave., S.W., Washington, D.C.
20202 (202) 245-7904.
SUPPLEMENTARY INFORMATION: The
Intergovernmental Advisory Council on
Education is established under section
213 of the Department of Education
Organization Act. The council advises
the Secretary of the Department of
Educatidn and the President concerning
intergovernmental policies relating to
education.

The meeting of the Council is open to
the public. The proposed agenda
includes:

1. Introductory remarks by the
Secretary, Under Secretary, and
Chairman

2. Background about the Council
3. Identification of intergovernmental

problems and policies by Council
members

4. Council organization and selection
of search committee for Council staff

5. Organization of the Department
Records are kept of all Council

proceedings and are available for public
inspection at the Office of the Deputy
Under Secretary for Intergovernmental
Affairs between the hours of 8:30 a.m.
and 3:00 p.m. at the Department of
Education. 400 Maryland Ave., S.W.,
Washington, D.C. 20202.

Signed at Washington. D.C. on September
5,1980.

Michael J. Bakalia,
Deputy UnderSecretary for
InteigovemnmentalAffairs.
[FR Do. -20 Fled 9-10-fL-45 -,1
BILLING COOE 4O0-01-U

National Advisory Council on

Vocational Education

Meeting of Executive Committee.

AGENCY: National Advisory Council on
Vocational Education.
ACTION: Amendment to notice of
meeting of Executive Committee.
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SUMMARY: This notice sets forth the
proposed agenda of a forthcoming
meeting of the Executive Committee of
the National Advisory Council on *
Vocational Education, and amends the
date and location of the meeting as
published on September 5,1980, 45 FR
58935 from September 17, 1980 in
Washington, DC to September 26, 1980,
in Des Moines, Iowa. This notice also
describes the functions of the Council.
Notice of this meeting is required under
Section 10(a)(2) of the Federal Advisory
Committee Act, and is intended-to notify
the General public of its'opportunity to
attend.
DATE: September 26, 1980, 8:30 a.m.
ADDRESS: Howard Johnson's North, 4800
Merle Hay Road, Des Moines, Iowa.
FbR FURTHER INFORMATION CONTACT:
Virginia Solt, NACVE Staff, 42--13th
Street NW, Suite 412, Washington, DC
(Tel: 202/376-8873).
SUPPLEMENTARY INFORMATION: The
National Advisory Council on
Vocational Education is established
under Section 104 of the Vocational
Education Amendments of 1968, P.L. 90-
576. The Council is established to:

(A) Advise the President, the
Congress, and the Secretary concerning.
the administration of, preparation of
general regulations for, and operati6r.of,
vocational education programs
supported with assistance under this
title;

(B) Review the administration and
operation of vocational education
programs under this title, including the
effectiveness of such programs in
meeting the purposes for which they are
established and operated, make
recommendations with respect thereto,
and make annual reports of its findings
and recommendations (including
recommendations for changes in the
provisions of this title) to the Secretary
for transmittal to the Congress; and

(C) Conduct independent evaluations
of programs carried out under this title
and publish and distribute the results
thereof.

The meeting of the Executive
Committee is open to the public, and ihe
proposed agenda includes: Review of
Work Plan for FY '81-'82, Review
Budgeting Process,'Review Practices and
Policies.

Records are-kept of all Committee
proceedings,-'and are available for
public inspection at the office of the
National Advisory Council on-
Vocational Education, 425-13th Street
NW, Suite 412, Washington,' D.C. 20004.

Signed at Washington, D.C., on September
8, 1980.
Raymond C. Parrott,
Executive Director.
[FR Do. 80-27946 Filed 9-10-W. 8:45 am]
BILLNG CODE 4000-01-l"

DEPARTMENT OF ENERGY

National Petroleum Council,
doordinating Subcommittee of the
Committee on Arctic Oil and Gas
Resources; Meeting"

Notice is hereby given that the
Coordinating Subcommittee of the
Committee on Arctic Oil and Gas
Resources will meet in October 1980.
The National Petroleum Council was
established to provide advice,
information, and recommendations to
the Secretary of Energy on matters
relating to oil and natural gas or the oil
and natural gas industries. The
Committee on Arctic Oil and Gas
Resources will analyze the various

,issues bearing on expeditious resource
development'of this promising frontier
area. Its analysis and findings will be
based on information and data to be
gathered by the various task groups. The
time, location and agenda of the
Coordinating Subcommittee meeting'
follows:

The meeting will be on Friday,
October 3, 1980, to convene immediately
following the adjournment of the
October 3, 1980, 'meeting of the
Committee on Arctic Oil and Gas
Resources (approximately 11:00 a.m.), in
the Conference Room of the National
Petroleum Council, 1625 K Street, N.W.,
Washington, D.C. I

The tentative. agenda for the meeting,
follows,:

1. Review assignments from the NPC
Committee on Arctic Oil and Gas
Resources.

2. Discuss study assignments for the
task groups.

3. Discuss schedule of Subcommittee
and task group activities.,

4. Discuss any other matters pertinent
to the overall assignment from the
Secretary.

The meeting is open to the public. The
Chairman of the Coordinating
Subcommittee is empowered to conduct
the meeting in a fashion that will, in his
judgment, facilitate the 'orderly conduct
of business. Any member of the public,
who wishes to file a written statement
with the Coordinating Subcommittee
will be permitted to do so, either before
or after tie meeting. Members of the
public who wish to make oral
statements should inform R. D.
Langenkamp, Deputy Assistant

Secretary, Resource Development and
Operations, Office of Resource
Applications, 202/633-8400, prior to the
meeting and reasonable provision will
be made for their appearance on the
agenda.

Summary minutes of the meeting will
be available for public review at the
Freedom of Information Public Reading
Room, Room GA-152, DOE, Forrestal
Building, 1000 Independence Avenue,
S.W., Washington, D.C., between the
hours of 8 a.m. and 4:30 pm., Monday
through Friday, except Federal holidays,

IssUed at Washington, D.C. on August 29,
1980.
R. D. Langenkamp,
DeputyAssistantAdministratorResourco
Development and Operations.

g[FR Doc. 80-27944 Filed 9-10-80: 8:45 am)
BILLNG CODE 6450-O1-M

National Petroleum Council,
Coordinating Subcommittee of the
Committee on Arctic Oil and Gas
Resources; Meeting
* Notice is hereby given that the

Coordinating Subcommittee of the
Committee on Arctic Oil and Gas
Resources will meet in September 1980.
The National Petroleum Council was
established to provide advice,
information, and recommendations to
the Secretary of Energy on matters
relating to oil and natural gas or the oil
and natural gas industries. The
Cominittee on Arctic Oil and Gas
Resources will analyze the various
issues bearing on expeditious resource
development of this promising frontier
area. Its analysis and findings will be
based on information and data to be
gathered by the various task groups. The
time, location and agenda of the
Coordinating Subcommittee meeting
follows:

The meeting will be on Wednesday,
September 17, 1980, starting at 10:00
a.m., in Room 1283, Arco Oil and Gas
Company's office, Energy Center One,
717 Seventeenth Street, Denver,
Colorado. .

The tentative agenda for the meeting
follows:

1. Review the proposal for the scope,
organization, and timetable of the etudy
to be conducted in response to the
Secretary of Energy's request for an
analysis of issues bearing on Arctic oil
and gas resouirces.

2. Discuss membership of.proposed
task groups for the study.

3. Discuss any other matters-pertinent
to the overall assignment from the
Secretary.

The meeting is open to thepublic. The
Chairman of the Coordinating.

] I
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Subcommittee is empowered to conduct
the meeting in a fashion that will, in his
judgement, facilitate the orderly conduct
of business. Any member of the public
who wishes to file a written statement
with the Coordinating Subcommittee
will be permitted to do so, either before
.or after the meeting. Members of the
public who wish to make oral
statements should inform R. D.
Langenkamp, Deputy Assistant
Secretary, Resource Development and
Operations, Office of Resource
Applications, 202/633-8400, prior to the
meeting and reasonable provision will
be made for their appearance on the
agenda.

Summary minutes of the meeting will
be available for public review at the
Freedom of Information Public Reading
Room, Room GA-152, DOE, Forrestal
Building, 1000 Independence Avenue,
S.W., Washington, D.C., between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.

Issued at Washington, D.C. on August 29,
1980.
R. D. Langenkamp,
DeputyAssistantAdministrator, Resource
Development and Operations.
[FR Doc. W-M45 Fled 9-1-f0 845 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration

[ERA Case No. 50154-6010-01-82,50154-
6010-02-82]

Baltimore Gas & Electric Co.; Intention
To Proceed With Prohibition Order
Proceedings

The Economic Regulatory
-Administration (ERA] of the Department
of Energy hereby gives notice of its
intention to proceed with the pending
prohibition order proceedings relating to
two powerplants, Brandon Shores I and
2, owned by Baltimore Gas and Electric
Company (BG&E) and located in Anne
Arundel County, Maryland.

Pursuant to Sections 301 fb) and
701(b) of the Powerplant and Industrial
Fuel-Use Act of 1978 (FUA), 42 U.S.C.
8301 et seq., proposed prohibition orders
for Brandon Shores I and 2 were issued
by ERA on October 9,1979 and
published in the Federal Register on
October 15,1979 (44 FR 200).

Description of Prohibition Order
Proceedings

In accordance with Section 501.51 of
the implementing FUA regulations
applicable to existing powerplants
(Regulations), 10 CFR Part 501, the
proposed prohibition orders commenced
an initial public comment period, during
which period BG&E was given an

opportunity to challenge ERA's initial
finding that Brandon Shores I and 2
have the technical capability to burn an
alternate fuel (coal) as a primary energy
source. During this period the utility was
required to furnish ERA with evidence
bearing upon the other statutory findings
which ERA must make prior to the
issuance of a final prohibition order. The
utility must also identify, during this
period, any exemptions for which the
powerplants may qualify, but the
recipient of a proposed order need not,
during this period, submit evidence
attempting to demonstrate entitlement
to an exemption.

The publication of this notice of
intention to proceed commences a
second comment period during which
BG&E may present evidence to
demonstrate that the powerplants would
qualify for an exemption, which would
constitute a defense to the issuance of a
final prohibition order.

Subsequent to the end of the second
comment period ERA will, if it intends
to issue a final prohibition order,
prepare and publish a notice of
availability of a tentative staff decision
concerning the findings ERA must make
prior to issuance of a final prohibition
order. Those findings, which are
required by Section 301(b) of FUA, are
(1) that the powerplant has the technical
capability to use coal or another
alternate fuel as a primary energy
source, or it could have such capability
without (A) substantial physical
modification of the powerplant or (B]
substantial reduction in the rated
capacity of the powerplant and (2) that
it is financially feasible for the
powerplant to use coal or another
alternate fuel as its primary energy
source.

The provisions of Section 701(d) of
FUA and Section 501.33 of the
Regulations afford any interested person
an opportunity to request a public
hearing on a proposed prohibition order
and tentative staff decision. Interested
persons wishing a hearing must make
their request, in writing, no later than 45
days after publication of the notice of
availability of the tentative staff
decision. If a hearing is requested, the
hearing will be held in accordance with
subpart C of 10 CFR Part 501. Interested
persons may also submit written
comments during this 45 day period.

After the hearing and comment period
closes, ERA shall determine whether a
final prohibition order will be issued.
based upon ERA's review of the entire
administrative record. Any final
prohibition order, together with a
summary of the basis therefor, will be
published in the Federal Register. Such

order shall not take effect earlier than
sixty days after publication.

Comments and Written Submissions
Received on Proposed Prohibition
Orders

During the initial comment period.
neither BG&E nor the other interested
person submitted any comments
expressing approval or disapproval of
the proposed conversion of Brandon
Shores 1 and 2 or any information
contrary to ERA's initial finding that
Brandon Shores 1 and 2 have the
technical capability to burn an alternate
fuel (coal) as a primary energy source.

In accordance with § 501.51 of the
Regulations, BG&E also submitted
evidence relating to the other findings
that ERA is required to make under
Section 301(b) of FUA. and identified the
temporary public interest exemption in
Section 311(e) of FUA as an exemption
for which Brandon Shores I may qualify.

For further information contact-
Wiliam L. Webb, Office of Public

Information, Economic Regulatory
Administration. Department of
Energy, 2000 M Street, NW., Room B-
110, Washington. D.C. 20461, (202) -
653-4055.

Elmer Lee, Existing Powerplants Branch,
Office of Fuels Conversion, Economic
Regulatory Administration.
Department of Energy, 2000 M Street,
NW., Room 3302D, Washington, DC.
20461, (202) 653-4201.

Edward L Lublin. Office of General
Counsel, Department of Energy,
Forrestal Building, Room 6G-087,
Washington, D.C. 20585, (202) 252-
2967.
Issued in Washington. D.C. September 5.

19M.
Robert L Davies,
AssistantAdministrator Office ofFuels
Con version, Economic Regulatory
Administration.
IER D -0-=O Filed 9-104k 4s am]
IIHM CODE 64504i-M

El Paso Natural Gas Co; Action Taken
on Consent Order
AGENCY: Economic Regulatory
Administration. Department of Energy.
ACTION: Notice of action taken and
opportunity for comment on Consent
Order.

SUMMAR. The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order and on
potential claims against the refunds
deposited in an escrow account
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established pursuant to the Consent
Order.
DATES: Effective Date: September 3,
1980.
COMMENTS' BY: October 14,1980.
ADDRESS: Send comments to: Wayne L
Tucker, District Manager of
Enforcement, Southwest District,
Department of Energy, P.O. Box 35228,
Dallas, Texas 75235.
OOR FURTHER INFORMATION CONTACTL
Wayne LTucker, DistrictManager of
Enforcement. SbuthwestDistrict,

-Department of Energy; P.O. Box 35228,
Dallas, Texas 75235, phone 214/767-
7745.
SUPPLEMENTARY INFORMATION. On
September 3, 1980, the Office of
Enforcement of the ERA executed a
Consent Orderwith El Paso.Natural Gas
Company of El Paso, TexasUnder 10 '
.CFR 205.199J(b),. the Consent Order
which involves a sum of less than
$500,000 in the aggregate, excluding
penalties and interest, becomes effective
upon its execution.

L The Consent Order
El Paso Natural Gas-Company, with

its office located in El Paso, Texas, is a
firn engaged in crude oil production,
and is subject to the Mandatory
Petroleum Price and Allocation
Regulations at 10 CFR Parts 210, 211,
212. To resolve certain civil actions.
which could be brought by the Office of
Enforcement of the Economic Regulatory
Administration as a result of its audit of
crude oil sales, the'Office of
Enforcement ERA., and ELPaso Natural
Gas Company, entered into a Consent
Order, the significant terms of whichare
as follows:

1. The period covered by the audit -
was September 1, 1977 through.

.September 30, 1978; andit included all
sales of crude oil-which were made
during that period.

2. EL Paso Natural Gas Company
allegedly misapplied the provisions of 6
CFRPart150, Subpart L, andlQ CER
Part 212,. SubpartD. when determining
the prices to be charged for cruda oil;
and-as a consequence, charged prices-in
excess-of themaximunrlawful sale&
prices resulting-inovercharges teats,
customers.

3. In order to: expedite. resolutiorrof
the disputes-involved, theDOE and El
Paso Natural Gas have agreed- to a
settlement in the amount of $430,100.00.
The negotiated settlementwas,
determined.to beir the public-interest
as well as the-bestinterestsxof the DOE
and El Paso Natural Gas Company. /

4. Because the sales of crude oil were
made torefiners and the ultimate-
consumerare not readily identifiable;

the refimd will be made through the
DOE in accordance with the Consent
Order.

5. The provisions of 10 CFR 205.199J,
including the publication of this Notice,'
are applicable to the Consent Order.
I. Disposition: of Refunded Overcharges

In this Consent Order. El Paso Natural
Gas Company agrees to refund, in full
settlement of any civil liability with
respect to actions which might be
brought by the Office of Enforcement,
ERA, arisingout of the transactiois
speciffed in:I.1- above, the sum of
$430,100.00 to be made-payable within:
twelve (12] months from the effective
date of this Order. Refunded
overchargeswill be inthe form- of a
certified check made payable to the
United. States Department of Energy and
will be delivered to the Assistant
Administrator forEnforcement, ERA.
These funds will remain n a suitable
account pending the determination of
their proper disposition.

The DOE intends to distribute the
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 CFR 205.2)"
who actually suffered a loss as a result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation.
(Entitlements) Program, 10 CFR 211.67.
In fact, the adverse eff6cts of the
overcharges may have become so
diffused that it is a practical
impossibility to identify specific,
adversely-affected persons, in whick
case disposition of the refunds will be
made inthe general public-interest by
an: appropriatemeans such as payment
to the-Treasury of the-United States
pursuant to 10 CFR 205J199I(a).

IlL Submissioirof Writteir Comments
A. Potentifal CI.lmaintsInterested-

personswho believe thatthey have a
claim to- all oraportion of the refund
amountshould provide written
notificationrof the claim to the ERA at
this thine. PrOof of claimsis not now
being required. Written-notification to.
the ERA at this time-isrequested
primarily for the-purpose of identifying'
validpotentialclaims to the refund,
amounLAfterpotential claims are
identified, procedures for the taking' of
proof of claims may be established.
Failure by-a person to'providawrittenz

notification of a potential claim within
the comment period for this Notice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general public interest.

B. Other Comments: The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order. You should send
your comments or written notification of
a claim to Wayne L Tucker, District
Manager of Enforcement, Southwest
District, Department of Energy, P.O. Box
35228.Dalfas, Texas 75235. You may
obtain a free copy of this Consent Order
by writing to the same address or by
calling 214/767-7745.

You should identify your comments or
written notification of a claim on the
outside of your envelope and on the
documents you submit with the
designation. "Comments on El Paso
Natural Gas Company Consent Order."
We will consider all comments we
received by 4:30 p.m., local time, on
October 3,1980. You should identify any
information or data which, in your
opinion, is confidential and submit it in
accordance with the procedures In 10
CFR 20.9fJ.

Issued in Dallas, Texas on the 3rd day of
September. 1980.
Wayne L Tucker,
District Manager, Southwest District
Enforcement EconomicRegulatory
A&miistration.
[FR Doc. 80-28078 Filed 9-1-e0: &45 m1
BILLING CODE 6450-01-,

Proposed Remedial Order, Traders Oil
& Royalty

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
RemediaLOrderwhich was issued to
Traders Oil & Royalty (Traders), Post
Office Box 188, Seguin. Texas, 78155
This Proposed Remedial Order charges
Traders with pricing violations in the
amount of $340,849.31 connected with
the sale of crude oil during the, time,
perioriSeptember1. 1973, through March
31.1977, in-the State of Texas.

A copy of the Proposed Remedial
Orderwith confidential information
deleted, may be obtained from Wayne I.
Tucker, District Manager of
Enforcement, P.O. Box 35228, Dallas,
Texas, 75235, phone (214) 767-7745.
Within,15 days of publication of this
notice, any aggrieved.person may file a
Notice of Objectioxrwith the Office of
Hearing and Appeals, 2000 M Street
NW.. Washington. D.C. 20461, in
accordance with 10 CFR 205.193of the

-DOERegulations.
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Issued in Dallas, Texas, on the 3rd day of
teptember. 1980.
Wayne I. Tucker,
DistrictManager forEnforcement; Southwest
DistrictEconomicRegulotoryAdministmtion.
[FR Do=. 80-28077 Filed 9-I0-0 &45 ami

BILING CODE 6450-01-M

West Ashley Exxon; Proposed
Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE] hereby gives notice of a Proposed
Remedial Order (PRO) which was
issued to West Ashley Exxon,
Charleston, S.C., on August 11, 1980.

This PRO charges West Ashley Exxon
with selling gasoline in excess of the
Maximum Lawful Selling Price in
violation of 10 CFR 212.93. It was
determined that West Ashley Exxon
violated the Federal Energy pricing
guidelines by selling above the
maximum lawful selling price in the
amount of 1.3$ for Premium Leaded.

Pursuant to 10 CFR 205.192, West
Ashley Exxon is required by the PRO to
reduce its prices at the pump to the
maximum lawful selling price for this
grade to be in compliance with the
Federal Energy pricing regulations.

A copy of the PRO, with confidential
information deleted, may be obtained
from James C. Easterday, District
Manager of Enforcement, Southeast
District, Office of Enforcement, 1655
Peachtree Street N.E., Atlanta, Georgia
30367, Telephone number (404] 881-2396.
Within 15 days of publication of this
Notice, any aggrieved person may file a
Notice of Objection with the Office of
Hearings and Appeals, 2000 M Street,
N.W., Washington, D.C. 20461, in
accordance with 10 CFR 205.193.

Issued in Atlanta. Georgia, on the 29th day
of August 1980.
James C. Easterday,
District Manager.

Concurrence:
Leonard F. Bittner,
ChiefEnforcement Counsel.
[FR Doe. 8o-278 Filed 9-10-80; &45 amI

BILLING CODE 645-01-M

Federal Energy Regulatory

Commission

(Volume 262]

Determinations by Jurisdictional
Agencies Under the Natural Gas Policy
Act of 1978

Issued: August 25,1980.

The above notices of determination
were received from the indicated

jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative
determinations are indicated by a "D"
after the section code. Estimated annual
production (PROD] is in million cubic
feet MMcf).

The applications for determination in
these proceedings together with a copy
or description of other materials in the
record on which such determinations
were made are available for inspection.
except to the extent such material is
treated as confidential under 18 CFR"
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street N.E., Washington,
D.C. 20426.

Persons objecting to any of these final
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission on or
before September 26,1980.

Please reference the FERC Control
Number (D NO) in all correspondence
related to these determinations.
Kenneth F.Flumb,
Secretary.
BIWUNG CODE 64SO-8S-
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[Volume 263]

Determinations by Jurisdictional
Agencies Under the Natural Gas Policy
Act of 1978

Issued: August 25, 1980.

The above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative
determinations are indicated by a "D"
after the section code. Estimated annual
production (PROD) is in million cubic
feet (MMcIf.

The applications for determination in
these proceedings together with a copy
or description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street, N.E., Washington,
D.C. 20426.

Persons objecting to any of thesd final
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission on or
before September 26,1980.

Please reference the FERC Control
Number (JD NO) in all correspondence
related to these determinations.
Kenneth F. Plumb,
Secretary.
BIlWNG CODE 6450-85M1
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[Volume 264]

Determinations by Jursidictional
Agencies Under the Natural Gas Policy
Act of 1978

Issued: August 25.1980.

The above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative
determinations are indicated by a "D"
after the section code. Estimated annual
production (PROD) is in million cubic
feet (MMcf).

The applications for determination in
these proceedings together with a copy
or description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street, N.E., Washington,
D.C. 20426.

Persons objecting to any of these final
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission on or
before September 26,1980.

Please reference the FERC Control
Number OD NO) in all correspondence
related to these determinations.
Kenneth F. Plumb,
Secretary.
BILLING CODE 6450-85-1
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[Volume 265]

Determinations by Jursldictlonal
Agencies Under the Natural Gas Policy
Act of 1978

Issued. August 25, 1980.

The above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative
determinations are indicated by a "D"
after the section code. Estimated annual
production (PROD) is in million cubic
feet (MMcf).

The applications for determination in
these proceedings together with a copy
or description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street, N.E., Washington,
D.C. 2o426.

Persons objecting to any of these final
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission on or
before September 26, 1980.

Please reference the FERC Control
Number (ID NO) in all correspondence
related to these determinations.
Kenneth F. Plumb,
Secretary.
BILUNG CODE 645045-M

59977
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[Project No. 21461

Alabama Power Co.; Applications for
Approval of Change in Land Rights
September 4,1980.

Take notice that two applications
were filed under the Federal Power Act,
16 U.S.C 791(a)-825{r), by the Alabama
Power Company (Applicant) for changes
in land rights, described below,
concerning the H. Neely Henry
Development of the Coosa River Project
No. 2146 in Etowah County, Alabama,
near the City of Gadsden.
Correspondence with the Applicdnt
should be directed to: Mr. R. P.
McDonald, Vice President, Alabama
Power Company, P.O. Box 2641,
Birmingham, Alabama 35291.

Applicant Filed on October 1, 1979-
Applicant proposes to modify the
project boundary by removing
approximately 3.9 acres of land from the
project. The land does not abut the
project reservoir. Applicant proposes to
sell 2.9 acres of land to Global Sports,
Inc., for the development of public
racquet ball courts, a miniature golf
course, and tennis courts. Removal of
the 2.9 acres from the project, and the
subsequent development, would isolate
an additional one acre of project land.
Applicant proposes that the remaining
one acre also be removed from the
project to correct a past error in survey
of the boundary. Applicant states that
removal of the land from the project
would not affect project operations, as
the land lies above the normal maximum
reservoir elevation.

Application Filed on October 19,
1979-Applicant proposes to modify the
project boundary by removing 25 acres
of land from the project for the purpose
of maintaining and operating a
previously constructed extension to an
existing ash disposal pond. According to
the application, the extension was
necessary to ensure adequate ash
disposal facilities for the Gadsden
Steam Electric Generating Plant owned
and operated by the Applicant and
located directly across the Coosa River
from the ash pond. The ash pond
extension covers approximately 45 acres
in total, of which 25 acres is project
land. Applicant states the removal of the
lands would not affect the recreational
use of the reservoir because the
surrounding industrialized and
commercialized areas are unsuitable for
recreational use.

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about these
applications should file a petition to
intervene or a protest with the Federal

Energy Regulatory Commission, in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before October 20, 1980. The
Commission's address is: 825 North
Capitol Street, N.E., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[M Do- 827MNed -o-t USam]
BILMNG COOE 6450- -M

[Docket No. ER8O-713]

Arkansas Power & Light Co., Filing
September 4, 1980.

The filing Company submits the
following:

Take notice that Arkansas Power &
Light Company (AP&L), on August 28,
1980, tendered for filing proposed
changes in its rates and charges to five
municipalities, as reflected in proposed
Rate Schedule WM3, and one rural
electric cooperative, as reflected in
proposed Rate Schedule WC3. The
proposed changes would increase
revenues from jurisdictional sales and
services to these customers by
$9,970,000, based on billing determinants
for the 12 month period ending
August 31,1979.

AP&L states that the proposed
increased rates are necessitated by the
fact that it is realizing an unreasonably
low rate of return on sales to its affected
jurisdictional customers. The Company
states that the proposed rates for service
to the municipal and cooperative
customers have been prepared in
accordance with the provisions of the
August 8,1980 Settlement Agreement
between the Company and those
customers, which is enclosed with the
Company's filing. AP&L requests
approval of the August 8,1980
Settlement Agreement.

Copies of the proposed rate schedules
and statements comparing the sales and
revenues therefrom were served on

AP&L's jurisdictional customers affected
by the filing. Copies were also served on
the Arkansas Public Service
Commission, the Louisiana Public
Service Commission and the Tennessee
Public Service Commission.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington. D.C. 20426, in accordance
with § § 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8.1.10). All such petitions or protests
should be filed on or before September
24,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretaly.
Irk Dc.- -=W F .ri 9-1b.-, &43 a=]
DLIG CODE 6450 5-M

[Docket No. ER0--7071
Central Vermont Public Service Corp.;
Proposed Tariff Change
September 4.1980.

The riling Company submits the
following:

Take notice that Central Vermont
Public Service Corporation (Company)
on August 27.1980, tendered for filing
proposed changes in its FERC Electric
Service Rate No. 99. The proposed
changes would decrease revenues from
jurisdictional sales and service by $80
for the 10 month period ending October
31,1980.

The change is proposed in accordance
with the provisions of Article Il of the
Company's transmission service
agreement with the Village of Hyde Park
Water and Light Department which
provides that charges will be updated
annually to incorporate the Company's
cost experience for the preceding
calendar year.

Copies of the filing were served upon
the Village of Hyde Park Water and
Light Department and the Vermont
Public Service Board.

Any person desiring to be heard or to
protest said application shall file a
petition to intervene orprotest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington. D.C. 20426, in accordance
with § 1.8 and 1.10 of the Commission's
rules of practice and procedure (18 CFR
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1.8, 1.10). All such petitions or protests
should be filed on or before September
23, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,,
Secretary.
[FR Doc. 80-2790 Filed 9-1-80; 8:45 am]'

BILLING CODE 6450-.5-M

[Docket No. ER80-709]

Central Vermont Public Service Corp.;
Proposed Tariff Change ,

September 4, 1980.
The filing Company submits the

following:
Take notice that Central Vermont

Public Service Corporation (Company)
on Augurst 27, 1980, tendered for filing
proposed changes in its FERC Electric
Service Rate No. 102. The proposed
changes would decrease revenues from
jurisdictional sales and service by $110
for the 10 month period ending October
31, 1980.

The change is proposed in accordance
with the provisions of Article III of the
Company's transmission service
agreement with the Rochester Electric
Light and Power Conipany which
provides that charges will be updated
annually to incorporate the Company's
cost experience for the preceding
calendar year.

Copies of the filing were served upon
the Rochester Electric Light and Power
Company and the Vermont Public
Service Board.

Any person desiring to be heard or to
protest said application shall file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, D.C. 20426. in accordance
with § § 1.8 and 1.10 of the Commission's
rules of practice and procedure (18 CFR
1.8 1.10). All such petitions or protests
should be filed on or before September
23, 1980. Protests will be considered by
the commission in determining the
apprropriate action to be taken but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party, must file a petition to
intervene. Copies of this. application are

on file with'the Commission and are
available-for public inspectiop.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27901 Filed 9-10-80; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ERO-7081

Central Vermont Public Service Corp.;
Proposed Tariff Change
September 4,1980.

The filing Company submits the
following:

Take notice that Central Vermont
Public Service Corporation (Company)
on August 27, 1980, tendered for filing
proposed changes in its FERC Electric
Service Rate No. 101. The proposed

* changes would decrease revenues from
jurisdictional sales and service by $280
for the 10 month period ending October
31, 1980.

The change is proposed in accordance
with the provisions of Article III of the
company's transmission service
agreement with the Allied Power and
Light Company which provides that'
charges will be updated annually to
incorporate the Company's cost
experience for the preceding calendar
year.

'Copies of the filng were served upon
the Allied Power and Light Company
and the Vermont Public Service Board.

Any person desiring to be heard or to
protest said'application shall file a
petition to intervene or-protest with the

* Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with §§ 1.8 and 1.10 of the Commission's
rules of practice and procedure (18 CFR
1.8, 1.10). All such petitions or protests
should be filed on or before September
23, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,'
Secretary.
[FR Doc. 80-27902 Filed 9-10-80; 8:45 am]

BILLING CODE 6450-85-M

•[Docket No. ER8O-710]

Central Vermont Public Service Corp.,
Proposed Tariff Change
September 4, 1980.

The filing Company submits the
following: I

Take notice that Central Vermont
Public Service Corporation (Company)
on August 27, 1980, tendered for filing
proposed changes in its FERC Electric
Service Rate No. 103. The proposed
changes would decrease revenues from
jurisdictional sales and service by $110
for the 10 month period ending October
31,1980.

The change is proposed in accordance.
with the provisions of Article III of the
Company's transmission service
agreement with the Village of Johnson
Water and Light Department which
provides that charges will be updated to
incorporate the Company's cost
experience for the preceding calendar
year.

Copies of the filing were served upon
the Village of Johnson Water and Light
Department and the Vermont Public
Service Board.

Any person desiring to be heard or to
protest said application shall file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, In accordance
with §§ 1.8 and 1,10 of the Commission's
rules of practice and procedure (18 CFR
1.8, 1.10). All such petitions or protests
should be filed on or before September
23, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80--27903 Filed 9-10-80; 8:45 am)
BILLING CODE 6450-854M

[Dockets Nos. CP79-436, CP80-32, CP80-
149, CP80-243, and CP80-290]

Columbia Gas Transmission Corp.;
Petition To Amend
September 4,1980.

Take notice'that on August 15, 1900,
Columbia Gas Transmission
Corporation (Petitioner), 1700
MacCorkle Avenue, S.E., Charleston,
West Virginia 25314, filed in Docket
Nos. CP79.436, et a/. a petition to amend
the orders issued in the instant dockets
pursuant to Section 7(c) of the Natural
Gas Act so as to authorize delivery of
natural gas to Dayton Power & Light
Company (Dayton Power) rather than
Columbia Gas of Ohio, Inc. (Columbia
Ohio), all as more fully set forth In the
petition to amend which is on file with
the Commission and open to public
inspection.

I I I I I II I I I I I
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Petitioner states that in each of
Docket Nos. CP79-436, CP80-32, CP80--
149, CP80-243, and CP8o-290
authorization requested for delivery of
natural gas to Columbia Ohio should
have been requested for Dayton Power.
In each instance Petitioner proposes to
establish a new delivery point to deliver
natural gas for use by a customer of
Dayton Power rather than Columbia
Ohio. It is stated that Dayton Power has
indicated that it has received
authorization from the appropriate state
regulatory agency to attach new
customers and that it would serve these
customers under its existing contract
demand.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
September 25, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
[FR Doe. S0-27904 Filed 9-10-0; &45 am]

BILUNG CODE 6450-85-M

[Docket No. CP76-474]

Columbia Gas Transmission Corp.;
Amendment to Application
September 4,1980.

Take notice that on August 14,1980,
Columbia Gas Transmission
Corporation (Applicant), 1700
MacCorkle Avenue, S.E., Charleston,
West Virginia 25314, filed in Docket No.
CP76-474, an amendment to its
application filed pursuant to Section 7(b)
of the Natural Gas Act on August 11,
1976,1 in the instant docket so as to
request permission and approval to
abandon certain pipeline and related
facilities without terminating service to
19 residential consumers supplied by
these facilities, all as more fully set forth
in the amendment which is on file with

'The proceeding was commenced before the FPC.
By joint regulation of October1. 1977 (10 CFR
1000.1), it was transferred to the Commission.

the Commission and open to public
inspection.

Applicant states that in its original
application it requested permission and
approval to abandon 7.0 miles of its Line
8059 in Randolph and Barbour Counties,
West Virginia, because of the age and
deteriorating condition of this segment
and because it was no longer useful in
Applicant's transmission operations.
The proposed abandonment would have
resulted in the discontinuance of service
to an affiliate, Columbia Gas of West
Virginia, Inc. (Columbia W. Va.), at 19
points of delivery from which Columbia
W. Va. serves a like number of
residential consumers. It is stated that
Columbia W. Va. filed an application on
September 15,1976, with the Public
Service Commission of West Virginia
(PSCWV) seeking permission to
abandon service to the affected
residential consumers and that the
PSCWV denied this request by order
issued July 1,1977, in Case No. 8802. As
a result of this action by the PSCWV,
Applicant has revised its plans so as to
assure continued service to the 19
residential consumers served by Line
8059.

Applicant now proposes to retain in
operation 1.3 miles of Line 8059
extending in a southerly direction from
the Bellington area in Barbour County,
West Virginia. This northern section of
the line would be kept in operation in
order to continue service to six
residential consumers and for potential
utilization in gathering local production
in the area.

Applicant now proposes to abandon
approximately 6.0 miles of 6-inch Line
8059, as well as approximately 0.2 mile
of 3-inch Line 8065 and related
measuring and regulating facilities.
Applicant states that it would abandon
by sale to Columbia W. Va.
approximately 3.6 miles of Line 8059 in
Randolph County, West Virginia. to be
operated and maintained by Columbia
W. Va. in order to continue service to
the remaining 13 residential consumers.
Applicant also proposes to abandon by
sale to Columbia W. Va. 0.2 mile of 3-
inch line in Randolph County, West
Virginia, which is currently used to
supply a point of delivery to Columbia
W. Va. from a point on Line 8059. -

It is asserted that the proposed
abandonment by sale to Columbia IV.
Va. would not result in the termination
of natural gaq service to any residential
consumers. Applicant states that it has
been advised by Columbia W. Va. that
the facilities transferred to Columbia W.
Va. would be connected to Columbia W.
Va.'s existing distribution system in the
area which is supplied by Applicant via
an existing point of delivery from

Applicant's Line 8224 south of the
interconnection of Lines 8059 and 8065.
The level of deliveries from Applicant to
Columbia W. Va. in this area would
remain unchanged, it is stated.

Applicant notes that the sale of Line
8065 to Columbia W. Va. would render
unnecessary the existing point of
delivery to Columbia W. Va. on Line
8065. Applicant, therefore, proposes to
abandon said point of delivery and
related measuring and regulating
facilities. Applicant also proposes to
abandon the central segment of Line
8059 which extends approximately 2-4
miles over Laurel Mountain in Randolph
and Barbour Counties, West Virginia,
because it does not serve a useful
transmission function or supply any
points of delivery to Columbia W. Va.

It is stated that the consideration for
the transfer of pipeline and related
facilities from Applicant to Columbia W.
Va. would be the net depreciated
original cost of such facilities at the time
of transfer. According to Applicant, this
value as of July 31,1980, was $14,360.

Any person desiring to be heard or to
make any protest with reference to said
amendment should on or before
September 22,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules. All persons
who have heretofore filed need not file
again.
Kenneth F. Plumb,
Secetoiy
FRM Dc ,-= Yied g-o-s: ms am ]

BIR.ING COeDE 450-"-M

[Docket No. CP80-511]

Consolidated System LNG Co.;
Application
September 4.1980.

Take notice that on August 20,1980,
Consolidated System LNG Company
(Applicant), 445 West Main Street,
Clarksburg, West Virginia 26301, filed in
Docket No. CP80-511 an application
pursuant to Section 7(c) of the Natural
Gas Act and Section 157.7(b) of the

59985



Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Notices

Regulations thereunder (18 CFR 157.7(b))
for a certificate of public convenience
and necessity authorizing the
construction, during an indefinite period
commencing August 15, 1980, and
operation of facilities to epable
Applicant to take into its certificated
main pipeline system natural gas
supplies, all as more fully set forth in the
application on file with the Commission
and open to public inspection.

The stated purpose of this budget-type
application is to augment Applicant's
ability to act with reasonable dispatch
in connecting to its pipeline system
supplies of natural gas which may
become available from various
producing areas generally coextensive
with its pipeline system or the systems
of other pipeline companies which may
be authorized to transport gas for the
account of or exchange gas with
Applicant and supplies of natural gas
from Applicant'sown production,
acquired for system supply under
Sections 311 or 312 of the Natural Gas
Policy Act of 1978.

Applicint states that the total cost of
the proposed facilities would not exceed
$300,000 for the period commencing
August 15, 1980, and thereafter $300,000
per calendar year. The cost of the,
proposed facilities would be financed in
part from funds on hand and in part
from funds to be obtained from
Applicant's parent corporation,
Consolidated Natural Gas Company, it
is said.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 25, 19B0, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice That, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without fuither notice before the
Commission'or its designee-on this
application of no petition to intervene is

filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein, provided
for, unless otherwise advised, it will be
unnecessary.for Applicant to appear or
be represented at the hearing.

-Kenneth F. Plumb,
Secretary.
[FR Doec. 80-27908 Filed 9-10-80;, 8:45 aml
BILLING CODE 6450-85-M

[Docket No. ER78-414]

Delmarva Power & ight Co.; Filing
September 4, 1980.

The filing Company submits the
following:

Take notice that on August 20,1980,
Delmarva Power and Light Company
submitted for filing a compliance report
pursuant to the Commission's letter
order issued on July 17,1980, in the
above referenced proceeding.

A copy.of this filing has been sent to
the Board of Public Works of Lewes,
Delaware and to the Delaware Public
Service Commission.

Any person desiring to be heard or to
protest said filing should file a protest
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, in
accordance with §§ 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 and 1.10). All such
protests should be filed on or before
September 22, 1980. Protests will be
considered by the Commission in
determining the appropriate action to be
taken. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doec. 80-27907 Filed 9-10-0; 8:.45 am],
BILLING CODE 6450-85-

[Docket No. CP8O-481]

Florida Gas.Transmission Co. and
Tennessee'Gas Pipeline Co., a Division
of Tenneco Inc.; Applicatibn
September 4, 1980.
. Take notice that on August 4, 1980,
Florida Gas Transmission Company
(Florida Gas), P.O. Box 44, Winter Park, -
Florida 32790, and Tennessee Gas
Pipeline Company, a Division of

Tenneco Inc. (Tennessee Gas), P.O. Box
254, Houston, Texas 77002, filed in
Docket No. CP80-481 an application
pursuant to Section 7(c) of the Natural
Gas Act for a ceitificate of public
convenience and necessity authorizing
the construction and operation of
certain pipeline facilities extending from
the Sabine Pass Area, offshore Texas
and Louisiana, to points of
interconnection with Applicants'
respective pipeline facilities in
Calcasieu Parish, Louisiana, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection. I

Applicants state that Florida Gas has
executed a gas purchase contract with
Shell Oil Company for the purchase of
approximately 60 percent of the
production from Sabine Pass Blocks 10
and 17, offshore Texas and Louisiana,
and is presently negotiating with
producers holding the majority of the
remaining interests in the subject blocks
for the purchase of their share of the
production therefrom. It is also stated
that Tennessee Gas Is negotiating gas
purchase contracts with its affiliate,
Tenneco Oil Company, for its share of
the production from Sabine Pass Blocks
8, 11, 13 and 18 and with Gulf Oil
Corporation for its share of the
production from Sabine Pass Block 13.
In order to receive the gag that would be
made available from the subject blocks,
Applicants propose to construct the
following:

Offshore

Jointly Owned Facilities
1. 20.2 miles of 30-inch pipeline from

the proposed central gathering platform
in Sabine Pass Block 18 to a point
onshore in Cameron Parish, Louisiana,
at the site of a proposed 1,100
horsepower compressorstation and
dehydration plant.

2.4.2 miles of 24-inch pipeline
extendin&from a subsea connection in
Sabine Pass Block 10 to the proposed
central gathering platform in Sabine
Pass Block 18.

3. A central gathering platform located
in Sabine Pass Block 18.

Florida Gas Facilities
1. Metering facilities on the producer-

owned platforms in Sabine Pass Blocks
10 and 17.

2. 3.0 miles of 10-inch pipeline
extending from the Sabine Pass Block 17
platform to the Sabine Pass Block 10
platform. "

3. Two 1,300 horsepower compressors
on Sabine Pass Block 10,

4. 0.2 mile of 24-inch pipeline
extending from the Sabine Pass Block 10

I I I II I
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platform toa subsea connection with
the 4.2 miles of 24-inch pipeline
described above.
Tennessee Gas Facilities

1. Meter stations on the producer
owned production platforms in Sabine
Pass Blocks 11, 13 and 18.

2.0.5 mile of 16-inch pipeline from
Platform 18-A to the proposed pipeline
junction platform in Sabine Pass Block
18.

3.2.2 miles of 12-inch pipeline from
Platform 11-A to a subsea tie-in with 9.7
miles of 16-inch pipeline extending from
the Sabine Pass Block 13-A platform.

Onshore

jointly Owned Facilities
34.2 miles of 30-inch pipeline from the

1,100 horsepower compressor station
and dehydration plant site proposed to
be located at a point onshore in
Cameron Parish, Louisiana, to a point of
interconnection with Florida Gas's
mainline near Vinton, Calcasieu Parish,
Louisiana.

Tennessee Gas Facilities
4.5 miles of 30-inch pipeline extending

from Florida Gas's existing 24-inch
mainline to Tennessee Gas's existing 30-
inch mainline near Vinton, Calcasieu
Parish, Louisiana, together with
metering facilities.

Florida Gas Facilities
Metering facilities at the point where

the joint facilities would interconnect
with Florida Gas's 24-inch mainline in
Calcasieu Parish, Louisiana.

Applicants estimate that total
recoverable reserves of 494,000,000 Mcf
are contained within Sabine Pass Blocks
8, 10, 11, 13, 17 and 18. It is projected
that these reserves would yield an
annual average daily deliverability in
1984 of approximately 253,500 Mcf, with
initial deliveries scheduled to commence
in early 1981.

Applicants estimate the total cost of
the proposed facilities to be $101,137,000
and the cost of the jointly-owned
facilities alone to be $74,570,000. It is
stated that-Florida Gas would contribute
28.7 percent of the cost of the jointly
owned facilities or approximately
$21,400,000 while Tennessee Gas would
contribute 71.3 percent of the cost or
approximately $53,200,000. Applicants
indicate that each party would own an
undivided interest in the jointly-owned
facilities equal to its contribution as a
percentage of the cost. The proposed
-facilities would be financed initially
from internally generated funds.
Applicants state that to the extent
permanent financing is required, it

would be done ai part of Applicants'
long-term financing programs.

Tennessee, it is further stated, would
be operator of the proposed project.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 25,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20420, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on Its own motion
believes that a formal hearing Is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicants to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
IFR Doc. 80,-=Xl Filed 9-10-W. &43 am)

BILUNG CODE 64S0-35M

[Docket No. CP62-251]

Florida Gas Transmission Co.; Petition
To Amend
September 4,1960.

Take notice that on August 11,1980,
Florida Gas Transmission Company
(Petition), P.O. Box 44, Winter Part,
Florida 32790, filed in Docket No. CP62-
251 a petition to amend the order issued
in the instant docket on November 19,

1902 I pursuant to Section 7(c) of the
Natural Gas Act so as to authorize the
construction and operation of a tap and
valve in order to provide a new delivery
point for W.R. Grace, Inc. (Grace). an
existing direct sale customer, all as more
fully set forth in the petition to amend
which is on file with the Commission
and open to public inspection.

By order of November 19,1962.
Petitioner was authorized to construct
and operate certain facilities in order to
sell natural gas to Grace for use in its
Ridgwood dry mill and superphospate
plant near Bartow, Polk County, Florida,
it is said. Petitioner states that it has
been advised by Grace that Grace
intends to raze its existing plant and
utilize the gas that had been previously
utilized therein in a new fertilizer plant
which would be located approximately
1.1 miles from the old plant site. In order
to deliver gas to the contemplated
facility Petitioner proposed to tap its
pipeline and install a valve, and Grace
would construct or cause to be
constructed a pipeline connecting
Petitioner's facilities with the proposed
fertilizer plant.

Petitioner states that the estimated
cost of the tap and valve is $3,000 for
which Grace has agreed to reimburse
Petitioner.

The proposed modification would not
change Grace's volumetric entitlement,
it is asserted.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
September 25,1980, file with the Federal
Energy Regulatory Commission.
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretazy.
IFR Doc. 8-2=1 F-led S-lo-a0 &43 aml

5iLwNG CODE 6450-54

' This proceeding was commenced before the
FPC. By joint regulation of October 1,1977 (10 CFR
1000.1). It was transfered to the Commission.
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[Docket No. ER8O-694]

Idaho Power Co.; Filing
September 4,1980.

Take notice that Idaho Power
Company (Idaho) on August 21,1980,
tendered for filing 2nd Revised Sheet
No. 1 (supersedes 1st Revised Sheet No.
1) and 1st Revised Sheet No. 9
(supersedes Original Sheet No. 9) of
Idaho's 1st Revised FERC Electric Tariff.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before September
23,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27910 Filed 9-10-8; 8:45 am]

BILLING CODE 6450-85-M

[Docket No. ER80-712]

Indianapolis Power & Light Co.; Filing
September 4, 1980.

The filing Company submits the
following:

Take notice that Indianapolis Power &
Light Company tendered for filing on
August 27, 1980, A Supplement A to the
Federal Energy Regulatory Commission
Rate Schedules No. 1, 6 and 8, which
represent, respectively, Interconnection
Agreements with Indiana'& Michigan
Electric Company and Southern Indiana
Gas & Electric Company and the
Kentucky-Indiana Pool Planning and
Operating Agreement with Public
Service Company of Indiana, Inc.,
Kentucky Utilities Company and East
Kentucky Power Cooperative Inc. This
proposed Supplement is stated to be an'
interim filing in compliance with Federal
Energy Regulatory Commission's Order
No. 84, issued May 7, 1980 as modified
by Order No. 84-B issued August 11,
1980. Copies of this filing were sent to
all parties involved.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street,'N.E., Washington,

D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests '
should be filed on or before September
24, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspebtion,
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-2791 Filed -10-8W 8:45 aml
BILING CODE 6450-85-M

[Project No. 3272]

Joseph M. Keating; Application for
Preliminary Permit
September 4, 1980.

Take notice, that Joseph M. Keating
(Applicant) filed on July 29,1980, an
application for preliminary permit
[pursuant to the Federal Power Act, 16
U.S.C. 791(a)-:825(rJ] for proposed
Project No. 3272 to be known as the
Leggett Project located onlee Vining
Creek in Mono County, California. The
proposed project would affect U.S. lands
under the administration of the Inyo
National Forest. Correspondence with
the Applicant should be directed to: Mr.
Joseph M. Keating, 847 Pacific Street,
Placerville, California 95667.

Project Decription-The proposed
project would consist of: (1) an 8-foot
high concrete gravity diversion dam; (2)
an intake structure; (3) a 1.8-mile long
buried pipeline; [4) a powerhouse
containing a generating unit rated at
1,500 kW; (5) a 600-foot long
transmission line; and (6) appurtenant
facilities. The average annual energy.
generation is estimated to be 3,750 MWh
and would be based on water
"discharges from the Southern California
Edison Company's Poole Powerhouse.

Purpose -of Project-The power output
of the project would be sold to the
Southern California Edison Company.

Proposed Scope and Cost of Studies
under Permit-Applicant seeks issuance
of a preliminary permit for a period of 12
months, during which time it would
conduct engineering studies and
surveys, perform preliminary designs
and do a feasibility analysis, prepare an
environmental report, make a historical
review, and prepare an FERC license
application. No new roads'are required
to conduct the studies. Applicant has
filed a work plan for the studies for the
new dam construction. The field studies

to be conducted are line surveys, visual
inspections, and seismic surveys.
- The estimated cost of the work to be
performed under the preliminary permit
is $45,000.

Purpose of Preliminary Permit-A
preliminiiary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power,
and all other information necessary for
inclusion in an application for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described n this notice.No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, It
will be presumed to have no comments,

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or,
before November 10, 1980, either the
competing application itself or a notice
of intent to file a competing application,
Submission of a timely notice of Intent
allows an interested person to file the
competing application no later than
January 9,1981. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c) (as amended, 44 FR
61328, October 25, 1979). A competing
application must conform with the
requirements of 18 CFR 4.33 (a) and (d)
(as amended, 44 FR 61328, October 25,
1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, In
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be bubmitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
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party, or to participate in any heariig, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before November 10, 1980. The
Commission's address is: 825 North
Capitol Street, N.E., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27M12 Fded 9-10-0 8:45 ara]

SILUNG CODE 6450-85-IM

[Docket No. CP80-488]

Louisiana-Nevada Transit Co.;
Application.
September 4,1980

Take notice that on August 7,1980,
Louisiana-Nevada Transit Company
(Applicant), P.O. Box 8789, Denver,
Colorado 80201, filed in Docket No.
CP80-488 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing it to sell natural
gas to United Gas Pipe Line Company
(United), all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

Applicant states that on August 25,
1978, it and United entered into a ten-
year contract under which United
receives gas to which Applicant is
contractually entitled at the tailgate of
the Beacon Gasoline Plant in Webster
Parish, Louisiana. In turn, equivalent
volumes of gas to which United is
contractually entitled were to be
delivered to Applicant at the outer side
of the Cotton Valley Operators
Committee (CVOC) Plant in Webster
Parish. Applicant states that this
arrangement is a gas-for-gas exchange.

Applicant asserts that in the course of
the authorized exchange it has become
apparent that the operator of the CVOC
plant does not have facilities available
to deliver consistently sufficient
volumes of gas to United for redelivery
to Applicant at the outlet of said plant
and there are no acceptable alternatives
for such redelivery. Applicant submits
that this has resulted in an imbalance in
exchange gas. Additionally, Applicant
states, from time to time it has available
at its facilities located at the sites of the
Beacon and CVOC plants supplies of
gas in excess of the requirements and
capacity of its pipelind sysitem and that
through the use of the existing facilities
of the Beacon and CVOC plants, it could

deliver such excess supplies of gas to
United.

Accordingly, Applicant seeks
authorization to implement the terms of
a two-year contract between it and
United dated August 5, 1980, under
which Applicant would sell to United
the imbalance gas, estimated to be
200,000 Mcf as of November 1, 1979, and
such further volumes of gas as Applicant
may have available from time to time at
the outlet of the Beacon Plant up to a
daily volume of 2,000 Mcr, or at the
outlet of the CVOC plant up to a daily
volume of 10,000 Mcf.

The base price per Mcf which
Applicant would charge United for said
imbalance gas would be the rate after
deferred cost and current adjustments
then in effect under Applicant's Rate
Schedule PGA-1.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 22,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20420, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in detertnining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
juiisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing wilLbe held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be

unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F.Plumb,
Secretary.
[FR Doe. 80-2791 Fied 9-10-f &45 am]
MILLIHO COOE 1450 450---

[Docket No. ST8O-277]

Louisiana Resources Co., Application
for Approval of Rates
September 4.1980.

Take notice that on August 4,1980,
Louisiana Resources Company
(Applicant) P.O. Box 3102, Tulsa,
Oklahoma 74101, filed in Docket No.
ST80-277 an application pursuant to
Section 284.123 of the Commission's
Regulations for approval of rates for
transportation services to be provided
by Applicant on behalf of
Transcontinental Gas Pipe Line
Corporation (Transco), all as more fully
set forth in the application on file with
the Commisiion and open to public
inspection.

Applicant states that it has entered
into a gas transportation agreement
dated July 22,1980, with Transco to
transport by exchange on behalf of
Transco up to 20,000 million Btu
equivalent of gas per day. It is stated
that this agreement provides for a
transportation charge of 22.25 cents per
million Btu. Applicant asserts that this is
a fair and equitable rate because

(1) the Louisiana Commissioner of
Conservation has determined that it is
comparable to the average rate that
Applicant is allowed to charge its
intrastate customers for similar
transportation services,

(2) the Louisiana Commissioner of
Conservation has determined that it
would result in revenues which are
"reasonable, necessary and proper and
are not more than is required to enable
Applicant to serve its existing
customers," and

(3) it Is the same rate approved by the
Commission on July 10, 1980, in Docket
Nos. ST79-26 and ST80-153.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 25,1980, file with the Federal
Energy Regulatory Commission.
Washington. D.C. 20426, a petition to
intervene or a protest in adcordance
with the requirements of the
Commission's Rules of Practice and
Procedures (18 CFR 1.8 or 1.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to a proceeding. Any person
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wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.
Kenneth F. Plumb,
Secretary.
IFR Doe. 80-27914 Filed 9-10-80; 8:45 am]

BILLNG CODE 6450-85-M

[Docket No. ER80-665]

Madison Gas & Electric Co.; Filing
September 4, 1980.

Take notice that on August 26, 1980,
Madison Gas and Electric Company
(Madison) -tendered for filing a
Certificate of Concurrence to the August
10, 1980, Amendment to Interconnection
Agreement dated June 3, 1965, between
Wisconsin Electric Power Company and
Madison.

Any person desiring to be heard or to
protest said filing should file a-petition
to intervene or protest with'the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with § § 1.8'
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before September
24, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file.a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
tFR Doc. 80-27915 Filed 9-10-80; 8:45 anl
BILLING CODE 6450-85-M

[Docket No. CP8O-508]

Michigan Gas Storage Co.; Application
September 4, 1980.

Take notice that of Augusto18,1980,
Michigan Gas Storage Company
(Applicant), 212 West Michigan Avenue,
Jackson, Michigan 49201, filed in Docket
No. CP80-508 an application pursuant to
Section 7(b) of the Natural Gas Act for
permission and approval to abandon its
Winterfield 12-inch Lateral South and
appurtenant facilities located in
Winterfield Township, Clare County,-
Michigan, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Specifically, Applicant proposes to
abandon approximately 3 miles of 12-

inch pipeline and appurtenant facilities
(Winterfield 12-ifich Lateral South). It is
stated that these facilities have, since
their construction in 1946, been used as
part of Applicant's storage and
transmission system.

Applicant states that the Winterfield
12-inch Lateral South has not been used
since January 8,1980, when it failed in
two places due to an accidental
overpressuring. It is asserted that the
cost of returning said facility to service
is estimated to be more than $500,000.
Appilicant further asserts that the
proposed abandonment would relieve it
of the cost of repairing and maintaining
the subject facilities yet would not
adversely affect its gas storage and
transmission operations in that the gas
that flowed through the Winterfield 12-
inch Lateral South of Applicant's
Muskegon River Compressor Station can
and now does arrive at the same plant
by the alternate means of flowing
through the Winterfield 24-inch line into
the Winterfield 20-inch line.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 25, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 oi 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as party
in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to

'the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, It will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27910 Filed 9-1040; 8:45 aml
BILLING CODE 6450-85-M

[Docket No. RP80-135]

National Fuel Gas Supply Corp.;
Proposed Changes In FERC Gas Tariff
September 3,1980:

Take notice that on August 29, 1980,
National Fuel Gas Supply Corporation
(National Fuel) tendered for filing the
following proposed changes in Its FERC
Gas Tariff to be effective September 30,
1980.
Original Volume No. 1
Seventh Revised Sheet No. 30 Superseding

Sixth Revised Sheet No. 30
Fourth Revised Sheet No. 36A Superseding

Third Revised Sheet No. 30A
First Revised Sheet No. 38 Superseding

Original Sheet No. 3B
First Revised Sheet No. 36C Superseding

Original Sheet No. 36C
First Revised Sheet No. 3OD Superseding

Original Sheet No. 3OD
These proposed tariff sheets provide

for the-flow-through of supplier refunds
in a lump-sum in lieu of rate reductions
through Account 191 as presently
provided. The proposed tariff changes
apply to non-exempt industrial boiler
fuel facilities prior to January 1, 1080, as
required by Section 282.506 of the
Commission's Regulations, as well as
other supplier refunds, National Fuel
states that the proposed method of flow-
through is the most practical method
and is more equitable as it is based
upon actual rather than estimated sales
patterns as currently required by
Section 154.38 of the Commission's
Regulations.

A copy of this filing was served on all
of National Fuel's jurisdictional
customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordancq with § § 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before Sept. 10,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding.Any person wishing to

I I I I
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become a party must file a petition to
intervene.

Copies of this filing are on file with
the Commission and are available for
public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27917Fled9-18-ftOA am]
BILLING CODE 64505,-11

[Doclet No. RP80-11]

the proceeding. Any person wishing to
become a party must file a petition in
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secrtua,.
[FR Doe. 0-2s Filed s-lo-at &45 aj-
BILLING CODE 6450-5-M

IDocket No. CP61-139]

Natural Gas Pipeline Co. of America; Northern Natural Gas Co., Division of
Proposed Changes in FERC GAS Tariff InterNorth, Inc.; Petition To Amend

September 3,1980.
Take notice that on August 29,1980

Natural Gas Pipeline Company of
America (Natural] tendered for filing
Substitute Original Sheet No. 154 to its
FERC GAS Tariff, Third Revised Volume
No. 1.

Natural states the purpose of the filing
is to incorporate minor changes in the
supplier refund plan filed on June 27,
1980. The changes result from an
informal conference held on August 20,
1980 between Natural, the Commission
Staff and Natural's customers. The
substitute tariff sheet reflects changes to
report on a quarterly basis and clarifies
that interest on refunds held in excess of.
thirty days would be calculated from the
date of receipt until the date of payment.
Natural has requested waiver of, te
notice requirements and a short
intervention period because the changes
to the plan submitted on June 27 are
minor in nature, several of its customers
have filed statements sfipporting the
plan and approval will permit the
expeditious flow through of nearly $7
million of supplier refunds currently
being held by Natural.

Natural also requested the
Commission to remove the conditional
acceptance of its incremental pricing
tariff sheets filed in Docket No. RP80-11
as revised to reflect the supplier refund
proposal.

Copies of this filing were served upon
the company's customers, interested
state commissions, and intervenors in
Docket No. RP80-11.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with § § 1.8
and 1.10 of the Commission's Rules of
Practice and Procedures (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before September
17,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to

September 4.1980.
Take notice that on August 7,1980,

Northern Natural Gas Company,
Division of InterNorth, Inc. (Petitioner)
Omaha, Nebraska 68102, filed in Docket
No. CP1-139 a petition to amend the
order issued January1, 1905. in the
instant docket pursuant to Section 7(c)
of the Natural Gas Act so as to
authorize the establishment of an
additional point of receipt of exchange
gas from El Paso Natural Gas Company
(El Paso), all as more fully set forth in
the petition to amend which is on file
with the Commission and open to public
inspection.

Petitioner states that pursuant to an
August 17,1962, service agreement.
Petitioner and El Paso were authorized
to construct and operate facilities for the
delivery, receipt, transportation and
exchange of natural gas. Petitioner
further states that El Paso has
contracted to purchase 33.80 percent
interest in the production of Abraham
Unit No. 1 well in Roger Mills County,
Oklahoma, of which Petitioner has a
64.80 percent interest and that El Paso
has advised Petitioner of its desire to
make the gas available to Petitioner as
part of the exchange agreement.
Petitioner states that El Paso would
deliver the gas to Petitioner at the well
commingled with gas purchased by and
delivered into Petitioner's system
through common measurement facilities.

Petitioner asserts that since it is
already connected to the well it has
agreed to accept volumes of gas from El
Paso's share of the production of
Abraham Unit No.1I well thereby
obviating the necessity for construction
by El Paso of duplicate facilities.

Petitioner further asserts that the
additional point of exchange would not
increase the presently authorized total
daily exchange of volumes.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before

1This prooeeding was commenced before the
FPC. By joint regulation of October 1127 [10 1'R
1000.1). It was transferred to the Commission.

September 22.1980. file with the Federal
Energy Regulatory Commission,
Washington. D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10] and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secteary,
[FR Doe. so.- zn F-,d g-Io-af &45 am]
BILING CODE 64604-1

[Project No. 3139]

Northern Wasco County People's
Utility District; Granting Intervention

September 4.1980.
On May 14.1980 Northern Wasco

County People's Utility District
(Applicant] filed an application for a
preliminary permit for proposed Project
No. 3139 located on the White River in
Wasco County, Oregon. That
application was filed as a competing
preliminary permit application to the
proposed Tygh Valley Power Plant
Project, Project No. 3005.

The Public Utility Commission of
Oregon, having jurisdiction to regulate
rates and charges for the sale of electric
energy and natural gas to consumers
within the state of Oregon. filed a
petition to intervene. No response to the
petition has been received.

Intervention by the petitioners
appears to be in the public interest.

Pursuant to § 375.302 of the
Commission's regulations, 45 FR 2126
(1980), amending 18 CFR 3.5(a) 1979, as
promulgated by Federal Energy
Regulatory Commission rulemaking
RM78-19 (issued August 14,1978), the
Petitioner is permitted to intervene in
this proceeding subject to the
Commission's Rules and Regulatidns
under the Federal Power Act, 16 U.S.C.
791(a)-825(r). Participation of the
intervenor shall be limited to matters
affecting asserted rights and interests
specifically set forth in its petition to
intervene. The admission of the
intervenor shall not be construed as
recognition by the Commission that it
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might be aggrieved by any order entered
in this proceeding.
Kenneth F. Plumb,
Secretary.
[FR Dec. 80-27928 Filed 9-1O.80 8:45 am]

BILLING CODE 645045-M

[Docket No. CP79-277]

Northwest Pipeline Corp., Amendment
to Application
September 4,1980.

Take notice that on August 6, 1980,
Northwest Pipeline Corporation
(Applicant), P.O. Box 1526, Salt Lake
City, Utah 84110, filed in Docket No.
CP79-277 an amendment to its
application for a certificate of public
convenience and necessity pending in
the instant docket pursuant to Section
7(c) of the Natural Gas Act so as to
authorize service in excess of that
initially proposed to be rendered
pursuant to its Rate Schedule WS-1, all
as more fully set forth in the amendment
which is on file with the Commission
and open to public inspection.

Applicant states that it initially
proposed to initiate a new winter gas
service to certain of its existing
customers utilizing the storage
capability of the Clay Basin Storage
Field in Daggett County, Utah, only
through the 1981-82 heating seas-on
because gas purchases at the Kingsgate
import point were scheduled to expire
on December 31, 1981. It is stated that
the extension of the gas export license
of one of Applicant's gas suppliers,
Westcoast Transmission Company
(Westcoast), along with the addition of
new domestic supplies from Wyoming,
Colorado, and New Mexico have
permitted Applicant to offer expanded
winter service and to extend the term of
the service.

Applicant herein proposes revised
service under its Rate Schedule WS-1
during the.1980-81 and 1981-82 seasons
and the sale and delivery of natural gas
under Rate Schedule WS-1 for the 1982-
83 season through 1988-89 season as set
forth below:

Volume (Mct at 14.73

Customer psia)

Daily Seasonal

1980-81 season:
Colorado Interstate Gas Com-

pany (CIG) .......... ... 45,000 4.500.000
Southwest Gas Corporation

(Southwest)... 15.000 1.500000
Washington Natural Gas Com-

pany (Washington) -.......... 15,000 1.500.000
Mountain Fuel Supply Compa-

ny (Mountain Fuel) ....- - 25.000 2,500.000

Total ................-...- 100,000 10.000,000

Volume (McI at 14.73
Customer psia)

Daily Seasonal

1981.-82 season:
CIG.,.... .- .. 135,000 20,250.000
Washington.. .................. 15,000 1,500,000
Mountain Fuel.. ............ 25,000 2 .500,000

Total....... 175,000 24,250,000

1982-83 through 1988-89 seasons:
CIG.- ._.-.. 1.. .. 135,00 20,250,000

Washington-.......... 15,000 1.500,000
Mountain Fuel -................................

Total.....,.. . . 150,000 21,750,000

Applicart states that CIG may require
additional facilities on its Wyoming
main transmission-system prior to the
1981-82 heating season to accommodate
the increased level of service but that
CIG has sufficient mhainline capacity to
transport the 45,000 Mcf of winter
service volumes available to CIG during
the forthcoming heating season..

Applicant asserts that is has sufficient
gas supply andstorage capacity to meet
the peak dayrequirements of its
customers and has dedicated a portion
of the capacity available to it from the
Clay Basin Storage Field as assurance
that it can meet its contract obligations.
Applicant further states that El Paso
Natural Gas Company is proposing to
phase down its utilization of Clay Basin
storage thereby increasing the Clay
Basin capacity available.to Applicant
for base load storage and foo'winter
storage.

It is stated that Applicant, along with
Mountain Fuel Resources, Inc., is
currently afithorized to operate the-Clay
Basin Storage Field so as to store gas in
amounts up to 250,000 Mcf per day and
20,000,000 Mcf during a heating season.
Applicant asserts that such
authorizations are sufficient to enable it
to provide the level of winter service
proposed for the 1981-82 and
subsequent heating seasons and that it
proposes to utilize the Clay Basin
storage as follows:

Daiv

(Mi/ Seasonal

day) (Mco

1980-81 heating season:
Winter Servce.................... 100.000 10.000.000
Contract Demand Protection..... 50.000 7.500.000

Total.................... 150.000 17.500.000

1981-82 heating season:
Winter Service .................,. 175,000 24.250.000
Contact Demand Protection ..... 75.000 10.000,000

Total-.............. 250.600 34.250.000

1982-83 through the 1988-89
heating seasons:

Winter Service.... . 150.000 21,750.000
.Contract Demand Protection.. 75.000 10.000.000

Total ........... 225.000 31.750.000

Any person desiring to be heard or to
make any protest with reference to said
amendment should on or before
September 22, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20420, a petition to
intervene or a protest In accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding,
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules, Persons who
have heretofore filed need not file again.
Kenneth F. Plumb,
Secretary,
iFR Dec. 80-27929 Filed 9-10-80 0:45 am]
BILLING CODE 6450-85-M

[Docket No. ERP80-695]
Public Service Co. of Oklahoma;

Cancellation
September 4, 1980.

Take notice that the Public Service
Company of Oklahoma (PSCo) on
August 26, 1980 tendered to FERC Rate
Schedule No. 118, dated May 28,1980.

PSCo inaicates that this cancellation
is to be effective as of October 4, 1980.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
1.8, 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before September
23, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
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with the Commission and are available
for.:public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 80-27930 Fled 94-t8: 45 am)
BILLING-CODE 6450-85-M

[Docket No. ER80-700]

Puget Spund Power & Light Co.; Rate
Schedule Filing
September 4,1980.

Thefiling Company submits the
following:

Take notice that Puget Sound Power &
Light Company [Puget] on August 27,
1980, tendered for filing, in accordance
with Section 35.12 of the Commission's
Regulations, Contract No. 14-03-39215
dated February 6,1973 and Amendatory
Agreement No. I to Contract No. 14-03-
39215 dated May 31,1974 executed by
the Bonneville Power Administration
(BPA) , Washington Public Power
Supply System [WPPSS), and Puget
providing for power exchange.

Puget requests waiver of the
Commission's notice requirements to
permit this rate schedule to become
effective July 1, 1980, which is the date
of commencement of service.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with § § 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10]. All such petitions or protests
should be filed on or before September
24,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Dom. 80-7 931 Filed 9-10-80 &45 am]

BILLING CODE 6450-45--M

Docket No. ER80-235]

Public Service Co. of New Mexico;
Order Denying Request for Waiver of
Notice Requirements, Deferring Action
on Rate Filing, and Granting
Interventions
September 4,1960.

On February 12,1980, Public Service
Company of New Mexico (PSNM)
submitted for filing an executed

Contingent Capacity Sales Agreement
between PSNM and San Diego Gas and
Electric Company (SDGE). Pursuant to
the agreement PSNM would sell to
SDGE 236 MW of capacity and
associated energy from PSNM's coal-
fired San Juan Unit No. 4. According to
PSNM, the sale is intended to commence
with commercial operation of the unit-
currently expected to be May 1,1982-
and will extend until April 30, 1988.
PSNM states that the sale would allow
SDGE to reduce oil consumption in its
generation. PSNM rdquests waiver of
the 120 day notice requirement 'in order
to facilitate long-range resources
planning.

The rate for the proposed sale
consists of a demand charge ranging
from $20.50 per kw/month during the
first year of operation to $15.25 per kw/
month in year six. These charges were
developed on the basis of a depreciating
plant investment base. The rate of
return is to remain constant throughout
the life of the agreement at 10.24 percent
overall, with 14.6 percent on common
equity. In addition to the demand
charge, the agreement proposes a
monthly energy charge equal to the
average cost per kWh at the San Juan
station for fuel, operations and
maintenance (O&M), other taxes, and
allocable administrative and general
(A&G) expenses.

Notice of this filing was issued on.
February 22,19802 with petitions to
intervene due on or before March 7,
1980. On March 5,1980 the New Mexico
Public Service Commission (NPSC) filed
a Notice of Intervention in which it
requested an opportunity to participate
in any proceeding that might be
initiated. On June 30,1980, NPSC
supplemented its earlier filing. In its
supplement, NPSC states that it has the
authority to regulate the rates charged
by PSNM to ultimate ratepayers in New
Mexico, and to assure that New Mexico
ratepayers receive adequate and
efficient service.3 Furthermore, NPSC
states that the proposed sale concerns a
contingency which, in accordance with
an NPSC Certificate of Public
Convenience and Necessity issued to
PNM, ' requires NPSC action prior to the
sale. Specifically, NPSC claims that it
must first determine (1] that PSNM has
the necessary excess capacity, (2] that
sale of the excess capacity will meet
certain minimum conditions, and (3] that

'See1BCFR § 35.3[a}.
245 FR 14098 (1960).
3NM. Stat. Ann. 1§ 62-8I. 64--2 (978)
' The Certificate bf Public Convenience and

Necessity was Issued on January 16.1 9. In order
to enable PSNM to purchase the 236 MW interest In
San Juan Unit No. 4 from Tucson Cas and Electric
Company.

the sale would not harm New Mexico
consumers. Accordingly, NPSC requests
that we not approve the sale until it has
reached its determination on the
aforementioned issues. Moreover, NPSC
also requests that a complete
investigation be initiated by this
Commission one year prior to the
proposed in-service date of San Juan
Unit No. 4.

On April 15, 1980, the Attorney
General of the state of New Mexico
requested intervention in this
proceeding. The Attorney General's
untimely petition expressed concern
with respect to the impact of the
proposed sale on PSNM's retail
customers.

Discussion
Since NPSC has jurisdiction to

regulate charges for retail sale of electric
energy within the State of New Mexico,
its timely filing of a Notice of
Intervention is sufficient to initiate its
participation in this proceeding.5

Furthermore, we find that good cause
exists to permit the Attorney General of
New Mexico to intervene out of time.
Accordingly, the petition to intervene
will be granted.

As support for its proposed charges,
PSNIM has submitted actual data
through August 1979, and projected
balances through May, 1982.
Approximately 67 percent of PSNMs
claimed San Juan plant investment is
based on estimated data. Furthermore,
similar estimates are provided in
support of general plant, working
capital, depreciation, and deferred tax
balances.

Although our preliminary analysis
indicates that the method employed by
PSN.M in developing its demand charges
appears reasonable, the magnitude (67
percent] of the cost projections in
relation to total plant investment and
the fact that the estimates are for three
years into the future, indicates that there
is not an adequate basis for definitive
analysis. 1hile long-range power
planning is a desirable objective, we are
unable to conclude on the basis of the
cost support currently available that the
rates proposed to become effective in
1932 or later would be just and
reasonable. This is particularly true in
light of the objections raised to PSN.'s
submittal. Accordingly, we shall deny
PSNM's request for waiver of the 120
day filing requirements at this time and
we shall defer further action on the
filing. We note, however, that this action
is without prejudice to a renewed
request for waiver of the filing

618 CFR I 1.al]1l). As to NPSCs icl isaton. see
note 4. s$p.-.
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requirements one year prior to the'
expected commercial operation date of
San Juan Unit No. 4, if that request is
accompanied by updated cost support
and a request to revive the instant filing.
At that time, the Commission would
consider the need for further
investigation of the proposed rates and
the designation of an appropriate
effective date. In the interim, our
deferral of action with respect to the
proposed agreement-should allow the
intervenors an opportunity to conduct
such inquiries or investigations as they
consider necessary.

The Commission orders:
(A) Waiver of the 120 day notice

provision of section 35.3 of the
Commission's regulations is hereby
denied, without prejudice.

(B) Further action with respect to
PSNM's submittal is hereby deferred.
This docket shall be held in abeyance,
without prejudice to reopening the
proceedings one year in advance of the
expected in-service date of San Juan
Unit No. 4, upon request by PSNM
accompanied by updated cost support
for the proposed rates.

(C) All petitions to intervene are
granted subject to the rules and
regulations of the Commission;
Provided, however, that participation by
the intervenors shall be limited to
matters set forth in their petitions to
intervene; and Provided, further, that
the admission of any intervenor shall
not be construed as recognition by the
Commission that it might be aggrieved
because of any order or orders by the
Commission entered in this proceeding.

(D) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission. Commissioner Holden
concurring filed a separate statement
appended hereto.
Kenneth F. Plumb,
Secretary.

Holden, Commissioner, Concurring.
Issued September 4, 1980.

I agree with the Commission's action
in denying the request to waive the
Notice requirements, to defer action on
the rate filing, and to grant the
interventions of the New Mexico Public
Service Commission of the Attorney
General of the State of New Mexico. I
would take the occasion merely to
accentuate the area of potential legal
and policy difficultly which makes the
Commission's action particularly
appropriate.

The-Federal Energy Regulatory
Commission has jurisdiction over
wholesale electric rates. The state utility
commissions exercise jurisdiction over
retail electric rates and, i cases such as

that of New Mexico, also have
jurisdiction over certificates of
convenience and necessary issued to
electric companies.-The potential area of
difficultly is that the FERC might,
unintentionally, so exercise its rate
jurisdiction as to impede the State's
exercise of its certificate jurisdiction. I
do not judge whether the New Mexico

,Public Service Commission's arguments
are sound or not, but they raise the
possibility of a conflict between the
Federal rate jurisdiction and the state
certificate jurisdiction. The present
order provides the best opportunity to
disentangle those two sets of
relationships, 'ithout pre-determining
the final result.

It would be my hope that when the
matter is once more before the
Commission, we will have sufficient
legal exposition and factual recitation as
will minimize the chance of blind
collision.
Matthew Holden, Jr.,
Commissioner.
[FR Doc. 80-27932 Filed 9-10-80;, 8:45 am)

BILUNG CODE 6450-85-M

[Project No.3062]

Schneider Lift Translator Corp.;
Approval by Operation of Law
September 3, 1980.

Take notice that the Commission has
agreed to take no action on the
application for an exemption from
licensing for the Richvale Irrigation
District Power Plant Project No. 3062,
filed on February 8,1980, by the
Schneider Lift Translafor Corp.

Accordingly, the exemption is deemed
granted by operation of law under
§ 4.93(d) of the Commission's
regulations [18 CFR 4.93(d)], subject to
.the standard terms and conditions set
forth in § 4.94 of the Commission's
regulations [18 CFR 4.94].,
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27933 Filed 9-10-80; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. EL78-23],

Sierra Pacific Power Co.; v. Utah
Power & Light Co.; Order Denying
Rehearing
September 3,1980.
Background

On August 4,1980, The Utah Public
Service Commission, the State of Utah,
the Division of Public Utilities of the
.Department of Business Regulation of
the State of Utah, and the Committee of

*Consumer Services of the State of Utah
(governmental intervenors) filed an
application for rehearing of the
Commission's Order Granting in Part
and Denying in Part Petition for
Declaratory Order issued in this docket
on July 3,1980. A complete restatement
of the facts is unnecessary because they
have already been set forth in the
provious order. However, to put the
present application for rehearing In
context, we will briefly summarize the
relevant facts.

Sierra Pacific Power Company (Sierra
Pacific) purchases firm power service
from Utah Power & Light Company
(Utah P&L) pursuant to an
interconnection agreement on file with
this Commission as part of Utah P&L's
filed rate schedule. The Utah Public
Service Commission (state commission)
has orderd Utah P&L to terminate
service to Sierra Pacific on December 31,
1984, unless the rate for such service Is
modified and approved by the state
commission. On May 12,1978, Sierra
Pacific filed a petition seeking a
declaration from this Commission that

-(1) the service agreement between Utah
P&L and Sierra Pacific Is subject to the
FERC's exclusive jurisdication, (2) the
order of the Utah Public Service
Commission is an unlawful interference
with the jurisdiction of the FERC and is
to be disregarded by Utah P&L, and (3)
Utah P&L be required to comply with the
terms of the service agreemqnt, the
Federal Power Act, and this
Commission's rules and regulations.
Petition for Rehearing

The instant petition for rehearing
arises out of the Commission's order
issued July 3, 1980, (Declaratory Order)
granting in part and denying in part
Sierra Pacific's request. The petitioners'
take seven exceptions to the
Commissioner's order, They allege:

1. The Commission erred in its
apparent conclusion that, other thah
rates, it has exclusive jurisdiction to
determine whether service will be
provided and over all terms of such
service under the wholesale power
contracts in question..

2. The Commission erred in
concluding that the Utah Public Servico
Commission has no jurisdiction to
approve the terms of wholesale power
contracts which require utilities to
construct generating facilities and which
make use of local transmission facilities,

3. The Commission erred In not
holding hearings to determine whether
and to what extent service under the
contract in question was provided by
generation facilities and transmission
facilities used in local distribution.

I II I I
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4. The Commission erred in requiring
Utah Power to honor the terms of
service under the contracts in question
because such order indirectly requires
Utah Power to construct and to dedicate
generation facilities to provide such
service and thus indirectly extends
FERC jurisdiction over such generating
facilities in excess of its authority under
the Federal Power Act.

5. The Commission erred in
concluding that the Utah Public Service
Commission should have intervened in
Docket No. ER77-587 to modify the
contract because the contract itself was
never valid, its terms being specifically
conditioned upon the prior approval of
all "regulatory authorities having
jurisdiction," and approval of the Utah
Public Service Commission pursuant to
its jurisdiction never having been
obtained.

6. The Commission eired in its
apparent failure to consider that the
contract provision conditioning it upon
approval of regulatory bodies "having
jurisdiction" did not of necessity mean
"jurisdiction under the Federal Power
Act," and failure to receive evidence as
to the intention of the parties as to this
contract clause was also in error.

7. The Commission erred in refusing to
hold hearings while at the same time
arriving at its conclusion from facts not
in the record in this proceeding and
which the Utah intervenors has no
opportunity to examine and respond to,
in violation of the parties' rights to
procedural fairness and due process.

Discussion
The order issued July 3,1980,

addressed the first four allegations
raised in the petition for rehearing.
Briefly summarized, the declaratory
order pointed out that the state
commission's order calling for the
termination of service between two
jurisdictional utilities, unless the rate for
such service is modified, was in effect a
collateral attack upon a rate schedule
filed with this Commission. The order
found that the rate and all terms of
service contained in the rate schedule
are subject to the FERC's exclusive
jurisdiction under Attleboro I and the
Federal Power Act. Therefore, the
service agreement as part of the filed
rate schedule could not be ordered
modified or terminated by a state
commission in a-manner inconsistent
with the Federal Power Act. The order
further pointed out that any party
aggrieved by the rates or terms of
service could seek appropriate relief

'Parblic tlities Commission of Mode Island v.
Attebom Steam and Electric Company, 273 U.S. 83
(1928).

before this Commission under the
applicable standards of the Federal
Power Act.2

The order was limited to the issue of
the jurisdiction over rate schedules filed
with the FERC by jurisdictional utilities.
It did not direct Utah P&L to Install
generating facilities nor did it speculate
as to how Utah P&t would supply the
service under the contract in question.
The Commission directed Utah P&L to
comply with the terms of its filed rate
schedule unless and until modified in a
manner consistent with the Federal
Power Act.

Over the Utah governmental
intervenore objection, the order granted
Sierra Pacific's request for summary
disposition. Summary disposition was
found to be appropriate because the sole
issue raised was one of law and none of
the pleadings raised a material issue of
fact. The order did not grant Sierra
Pacific's request to instruct Utah P&L to
disregard the state commission's order,
to the extent that this request was not
implicitly granted by our finding of
exclusive jurisdiction over the service
and contract.

The petitioners raise for the first time
on rehearing the remaining allegations
numbered five, six and seven. The
governmental intervenors maintain in
allegation number five that the
interconnection agreement contains a
condition precedent which requires the
approval of the Utah Public Service
Commission in order to bind the parties
to the terms of the contract. The
agreement contains a provision which
reads: "'This agreement is subject to the
approval of regulatory authorities
having jurisdiction." The petitioners
interpret this clause to mean that in
order to have a valid contract,
fulfillment of the condition precedent
required the procurement of approval
from all regulatory authorities having
jurisdiction over the contract.

Petitioners contend that under Utah
law the Public Service Commission has
plenary power over all business
conducted by every public utility in the
state.3 Furthermore, the petition cites a

=The contract Is for a fixed term subject to early
termination by Sierra Pacific only. Therefore. a
party other than Siera Pacific seeking go
prematurely terminate ervioe under the contract
would have to meet the so-called Sie'r burden of
proving that the term of the contract adversely
affects the public interest. See FPC v. Sierra Pacific
Power Company, 350 US. 348 1964 The question
of how Utah P&L may change Its rates under the
contract is currently before the Commission on
exceptions to the -Initial Decision on Increased
Rate Filing." In Docket No. ER79-I2. Issued May 7.
1980.3 Utah CodeAnn. 15"-4--I. provides that the
Utah Public Service Commission s vested with the
power and jurisdiction to * * *supervise all of the
business of every * ° *public utility In this state.

state commission order' which requires
utilities entering into contracts for the
slae of power to any customers, either in
or out of the State of Utah. to seek prior
approval of the Public Service
Commission. The governmental
intervenors conclude that the state
commission has concurrent jurisdiction
with the FERC over the contract and
therefore both commissions must
approve the contract before it will bind
the parties.

We disagree with the petitioners'
interpretation of the above-quoted
provision. While we agree that the
clause clearly refers to regulatory
"authorities" having jurisdiction over
the contract, we disagree with the state
commission's assertion of jurisdiction
over the service in question. We have
determined in our previous order that
the subject of the contract is the sale of
electricity for resale in interstate
commerce. As such, the sale falls within
our exclusive grant of jurisdiction under
the Federal Power Act. Although the
state commission mqintains jurisdiction
over certain aspects of Utah P&L's
activities, it is beyond the state agency's
authority to control sales in interstate
commerce. Therefore, the clause
referring to authorities having
jurisdiction over the contract cannot
refer to the Utah Public Service
Commission. Consequently, the state
commission cannot deny the binding
effect of the contract by withholding its
approval.

In exception number 6 the intervenors
contend that even if the state
commission is without jurisdiction over
the contract sale, the parties intended
the clause "authorities having
jurisdiction" to include the Utah Public
Service Commission in light of the order
issued by that commission on August 4,
1974, cited above.5 The record does not
contain any evidence of the parties
agreeing td such an interpretation.
Moreover, there is no claim by either
party that there is a dispute as to the
interpretation of the contract language.
Utah P&L, in its pleadings has not
interpreted this clause to include
authorities lacking jurisdiction over the

and to do all things, whether berein specifically
designated or In addition thereto, which are
necessary or convenient in the exercise of soch
power and juidction.* *..4 Utah Public Service Coannission Order. issued
August 13.1974, In Case No. 6978.

"We note that virtually identical Language is
contained in Service Schedule C-1: "This Service
Schedule C-1 Is subject to approval of regulatory
authorities having jurisdictlon" That contract was
executed May 19. 1971. and provides for the sale of

Tio= power and energy between the parties. The
parties could not have Intended this imilr
language to reflect the state co sLmion's order
three years before it was Issued.
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contract. According to the pleadings of
Sierra Pacific. whose factual assertions -
are uncontested by Utah P&L, the
parties did not intend that the
withholding of approval by the state
commission would void the contract
unless the state commission had
jurisdiction over the contract. Prior to
filing the agreement, the parties
disagreed as to the state commission's
jurisdiction. Utah P&L contended that
although this Commission has
paramount authority over the rates for
sales in interstate commerce, approval
of the state commission was required
because of the above cited order. In
disdussions with Utah P&L, Sierra
Pacific maintained that this Commission
has exclusive jurisdiction over the
transaction and that the state
commission's actions would have no
effect on the validity of the contract. The
parties therefore agreed only as to this
Commission's jurisdiction, and
disagreed only as to whether this
jurisdiction is exclusive. Consequently,
there was no agreement that the state
commission's apprdval be required
under the contract.

With respect to point number seven,
petitioners allege that the parties had a
right to prior notice and the ability to
respond to all documents relied upon by
the Commission. The July 3 order was
based solely upon the pleadings, the
contract itself, Commission orders and
regulations, published case law, and
statutes. All of these materials are
available to the public and were
properly the subject of official ndtice.

In view of the fact that no new
significant issues of fact or law are
raised in the application for rehearing,
we shall deny rehearing.

The Commission orders:
(A) The Governmental Intervenors

application for rehearing is hereby
denied.

(B) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-27935 Filed 9-10-80; 8:45 am1
BILLING CODE 6459-85-M

[Docket No. RP80-75]

Southern Natural Gas Co.; Compliance
Filing
September 3,1980.ITake notice that in accordancd with
Ordering Paragraph (A) of the
Commission's Order Granting Rehearing
for Purposes of Futher Consideration
issued in this docket on July 30,'1980,.

Souther Natural Gas Company
(Southern) has filed documentation
intended to support its contention that it
received certain rafunds from United
Gas Pipe Line Company on December
31, 1979, rather than-December 28, 1979.
This documentation consists of an
affidavit of Mr. Robert C. Sims,
Manager-Gas Accouilting for Southern,
a photocopy of a check from United Gas
Pipe Line.Company dated, December 28,
1979 bearing a date stamp bearing the
initials of Mr. Sims and the date of
December 31,1979, and a copy of the
transmittal letter from United Gas Pipe
Line Company Dated December 28,1979.

Any person wishing to protest the
filing of this documentation or to dispute
the facts alleged therein should do so by
filing a protest or petition to intervene in
accordance with the Commission's
Rules of Practice and Procedure (18 CFR
§ 1.10 or 1.18)'with the federal Energy
Regulatory Commission on or before
September 17,1980. All protests filed
with the Commission will be considered
by it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing"
therein must file a petition to intervene
in accorance with the Commission's
Rules.
Kenneth F. Plumb,
Secretary.
[FR Dec. 80-27936 Filed 9-10-.0 8:45 ami
BILLING CODE 6450-85-M

[Docket No. FPBO-20]

Tennessee Gas Pipeline Co.; Third
Party Protest'
September 4,1980.

Take notice that in accordance with
the procedures established by the
Federal Energy Regulatory Commission
(Commission) in Order No. 23-B 2 and
"Order on Rehearing of Order No. 23-
B," the Associated Gas Distributors
(AGD) protested on August 12,1980, the
assertion by the Tennesee Gas Pipeline
Company (Tennesee) and certain
producers that the contracts Identified in
it protests constitute contractual
authority for the producers to charge
and collect any applicable maximum
lawful price under the Natural Gas
Policy Act of 1978 (NGPA).

Term "third party protest' refers to a protest
filed by a party who is not a party to the contact
which is protested.2 "Order Adopting Final Regulations and
Establishing Protest Procedure," Docket No. RM79-
22, issued June 21, 1979.3Docket No. RM79-22 issued August 6,1979.

AGD stated that the language of the
following contracts does not constitute
authority for the producer to increase
prices to the extent claimed by
Tennessee in its evidentiary submission:

Seller Rate schedule DataSellerNo.

First National Bank of CS 71-1063
Shreveport. Trustee
of the Ed, I. &
Gladys Hurley
Foundation (PIS to
Getty Oil Co.).

American Petrofina 72 Nov, 1, 194.
Co. of Texas. Jan, 12, 979,

Wainoco Oil & Gas CS 73-135
Co. (PIS to
Highland
Resources, Inc.).

Tenneco Oil Co ............ 16 Nov. 1, 1901.
Lyons Peirolcum Inc.. CS 72-660

et al.
Gulf Oil Corp ....... 170
Shell Oil Co ............... 216 June 26. 1959.

Nov. 1 1979,
Exxon Corp .................... 241 Dec. 90., 1959.

OCt, 1" 1070.
Bert Fields, Jr .............. CS 71-297 Juno 1, 1954

Nov. 20. 1079,
Jeanne Fields Shelby.. CS 71-297' Juno 1. 1954.

Doe. 7, 1979,
Gulf Oil Corp ............... 498
Terra Resources Inc.... 12 Oct. 3, 1968.
Amoco Production Co.. 284 Dec. 29, 1959

Nov, 1, 1079,
Amoco Production Co.. 811 Aug. 10, t79
A. Nelson McCarter, CS 77-525

Inc.
Tenneco Oil Co ........... 417 July 23, 1970,

Any person, other than the pipeline
and the seller, desiring to be heard or to
make any response with respect to these
protests should file with the,
Commission, on or before September 19,
1980, a petiton to intervene In
accordance with 18 CFR 1.8. The seller
need not file for intervention because
under,18 CFR 154.940)(4)(ii), the seller in
the first sale is automatically joined as a
party.
Kenneth F. Plumb,,
Secretary
[FR Dec. 80-27919 Filed 9-0-80. 8:45 am)
BILLING CODE 6450-85-M

[Docket No. CP80-501]

Texas Gas Transmission Corp.;
Application
September 4,1980.

Take notice that on August 15, 1980,
Texas Gas Transmission Corporation
(Applicant), P.O. Box 1160, Owensboro,
Kentucky 42301, filed In Docket No,'
CP80-501 an application pursuant to
Section 7(c) of the Natural Gas Act and
§ 157.7(d) of the Regulations thereunder
(18 CFR 157.7(d)) for a certificate of
public convenience and necessity
authorizing the construction, during a
36-month period commencing February
10, 1980, and operation of certain natural
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gas facilities for the testing and
development of underground storage
reservoirs, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Applicant states that the purpose of
this budget-type application is to
augment Applicant's ability to engage in
a continuing program of testing and
developing reservoirs for the
underground storage of natural gas for
the benefit of Applicant's system
operations and service to its customers.

Applicant proposes to investigate the
more promising structures through the
acquisition of surface and subsurface
rights that may be necessary or
convenient for testing operations, drill
structure test holes and wells and run
pump tests to determine relevant
reservoir charateristics.

Applicant further proposes to make
gas injections and withdrawals in
additional underground storage
reservoirs as they are located in order to
test and develop only those reservoirs
anticipated to respond favorably to
development as usable storage facilities.
Applicant states that in this regard it
would drill injection and withdrawal
wells and construct and operate
compressor, pipeline and appurtenant
facilities as may be required to
effectuate the proposed injections and
withdrawals of gas to test properly and
develop such potential storage
reservoirs.

Applicant states that the total volume,
of natural gas to be injected into the
prospective storage fields would not
exceed 10,000,000 Mcf, with no more
than 2,000,000 Mcf being injected into
any single field and with injections
being made oily during off-peak
periods. Total expenditures for the
proposed 36-month project would not
exceed $3,000,000 and would not exceed
$1,000,000 in any one year. Applicant
proposes to finance these costs from
funds on hand.

Applicant states that upon successful
completion of the testing and
development of any underground
storage reservoir. Applicant would file
an application for authorization to
utilize said storage reservoir as an
integral part of its transmission system.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
Septebmer 25,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act

(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene Is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kennethg F. Plumb,
Secretary.
[M1 Doc 80-2 2 Pld 9-i-80-f &45 am]
BILLING CODE 60045-M

[Docket No. CP80-492]

Texas Gas Transmission Corp4
Application
September 4, 1980.

Take notice that on August 8,1980,
Texas Gas Transmission Coporation
(Applicant), P.O. Box 1160, Owensboro,
Kentucky 42301, filed in Docket No.
CP80-492 an application pursuant to
Section 7 of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of a new sales meter
station and for permission and approval
to abandon certain facilities used to
serve Western Kentucky Gas Company
(Western Kentucky), all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

Applicant proposes to abandon and
remove the Robards Sales Meter Station
located approximately one-fourth of a
mile south of Robards, Henderson
County, Kentucky. It is stated that such
station is presently used as a point of
delivery to Western Kentucky, an

existing resale customer of Applicant.
Applicant also proposes to abandon by
sale to Western Kentucky
approximately 750 feet of 2-inch pipeline
located between Applicant's Dixie 12-
inch and 16-inch pipelines and the
Robards Sales Meter Station together
with all land, rights of way, and
easements appurtenant thereto. Such
facilities to be sold to Western Kentucky
are presently used exclusively to serve
Western Kentucky, Applicant asserts.

Additionally, Applicant proposes to
construct and operate a new sales meter
station and related facilities on its Dixie
Tributary lines at milepost 1.26
Henderson County, Kentucky. The cost
of the construction of these facilities is
estimated to be $32,000, it is said.
Applicant would be reimbursed by
Western Kentucky for such costs, but
title would remain with Applicant.

Applicant submits that the
abandonment of the 2-inch pipeline and
the relocation of the Robards Sales
Meter Station would provide Western
Kentucky with the ability to receive
additional volumes of natural gas so as
to enable it better to accommodate
future residential, commercial, and
industrial customers. It is further
submitted that the relocation of the
sales meter station would not result in
an increase in Western Kentucky's
existing contract demand and quantity
entitlement.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 25,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
'with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be takenbut will
not serve to make the protestants
parties to the proceeding. Any person -
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that. pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
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certificate and permission and approval
for the proposed abandonment are
required by the public convenience and
necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion believes
'that a formal hearing is required, further
notice ofsuch hearing will,be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80 -27921 Filed 9-10-M 8:45 am]

BILLING COD 640So--M

[Docket No. CP8O-485]

Transcontinental Gas Pipe Line Corp.;
Application
September 4,1980.

Take notice that on August 7,1980,
Transcontinental Gas Pipe Line
Corporation (Applicant), P.O. Box 1396,
Houston, Texas 77001, filed in Docket
No. CP8O-485 an.application pursuant to
Section'7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of pipeline taps and
appurtenant facilities necessary for the
injection of propane or other liquid
petroleum gas (LPG) to enrich the Btu
content of Applicant's gas supply during
the winter heating season, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

Applicant states that its Btu.
enrichment project is designed to
augment Applicant's total gas supply
available to its customers. In that
connection, Applicant projects a
substantial decline in gas supply
available from its presently committed
sources. Applicant states that while it
expects to be able to offset partially
such, decline by purchasing new gas
reserves in its traditional supply area, it
is also actively seeking to augment its
traditional sources of gas with supplies
from non-traditional sources. Applicant
further states that its Btu enrichment
project could be brought onstream by
the 1981-82 winter season or
substantially sooner than other non-
traditional supplemental supplies, that
the project would increase significantly
the winter delivery capability of its
system in terms of total energy
transported, and that the pipeline
injection process is one which has been
employed successfully by Applicant and
others,

Applicant proposes to locate two Btu
enrichment sites each consisting of
pipeline taps and appurtenant facilities
on its mainline at Station No. 80 near
Sandersville, Mississippi, and at Station
No. 145 near Grover, North Carolina. Btu
monitoring facilities would be installed
at Station No. 100 near Billingsley,
Alabama, and at Station No. 150 near
Davidson, North Carolina, it is stated.

It is estimated that these facilities
would cost $3,310,000. Applicant states
that the cost of these facilities would be
financed initially through shori-term
loans and available cash with
permanent financing to be undertaken
as a part of an overall long-term
fihancing program at a later date.

Applicant states that its Btu
enrichment project is intended to
become operational during the 1981-82
winter and is planned to be terminated
at the conclusion of the 1980-87 winter
although it would retain the option,
subject to Commission approval, to
extend the project as required by the
supply and marketing conditions
existing at that time. Applicant
contemplates purchasing on an annual
basis up to about 8.8 million barrels of
propane which contains the Btu
equivalent of about 32 million dt net of
fuel on Applicant's system or an average
of more than200,000 dt per day of
Applicant's pipeline supply throughout
the winter period, it is stated. Under
normal 6perating conditions, Applicant
plans to inject up to about 7.5 million
barrels of this total at Station No. 80 and
up to, about 1.3 million barrels at Station
No. 145 in order to maximize the amount
of additional energy into the system at
the lowest unit cost. Applicant
anticipates that during the first winter of
operation propane would be utilized at
about 50 percent of the maximum
anounts to be purchased during the
subsequent years of operation.
Applicant further states that most of the
operations and services required to
deliver propane to Station Nos. 80 and
105 would involve the use of existing
propane pipelines and stordge facilities.
Applicant expects that in view of the
expected worldwide surplus of LPG
during the period in question it would
encounter no difficulties in obtaining the
required propane supplies under a
combination of long-term and spot or
short-term contracts.

Applicant states that it proposes to
utilize the injected propane primarily as
additional system gas supply and
proposes that the costs thereof be
included as a part of system gas supply
costs. During the proposed term of the
Btu enrichment project, it is Applicant's
goal to supply from all sources at least

720 million each year to its customers
under its Rate Schedules CD and ACQ,

According to Applicant, if the
combination of Applicant's other gas
supplies and propane results in
estimated supplies available to these
customers in excess of 720 million dt per
year, Applicant would offer Its
customers the opportunity to purchase
for a one-year period and on an
incremental basis quantities related to
injected propane. Applicant stateg that
any requests for authority to render such
incremental winter season service
would be the subject of a separate
application to be filed with the
Commission. However, if and to the
extent that Applicant has arranged for
propane supplies on a firm contract
'basis and its customers do not elect to
purchase such propane-related supplies
in excess of the 720 million dt system
supply level on an incremental basis,
Applicant says that it would treat such
quantities as additional system gas
supply.

Applicant states that propane to be
used for the Btu enrichment project
would be purchased by Applicant from
an affiliate on a cost of service basis
and that the cost of propane delivered to
its mainline would include the cost of
the propane as well as any import and
handling fees, terniinalling fees,
transportation and storage charges, and
the costs of service related to facilities
installed specifically to handle
Applicant's propane purchases. Each of
these costs would be established either
by published rates or tariffs or by
contracts entered into at arms length
with unaffiliated parties. Applicant
requests waiver of the requirements of
Section 154.38(d)(4)(iv)(a) of the
Regulations so that Applicant may
include LPG costs in its semi-annual
purchased gas adjustment filing to be
effective September 1, 1981, two months
in advance of the initial injection.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
Septermber 25, 1980, file with the
Federal Energy RegulatoryCommlsston,
Washington, D.C. 20429, a petition to
intervene or a protest in accordance
with the requirements of the
'Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10] and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by It
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a

I I
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petition to intervene in accordance with
the Commission's Rules. '

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb
Secretary.
[FR oc. 80-=S2 Filed 9-10-t U'S am]
BILLING CODE 6450SS--M

[Docket No. CP79-3221

Transcontinental Gas Pipe Line Corp.,
et a.; Petition To Amend
September 4,1980.

Take notice that on July 31, 1980,
Transcontinental Gas Pipe Line
Corporation (Transco), P.O. Box 1396,
Houston, Texas 77001, Columbia Gulf
Transmission Company (Columbia
Gull), P.O. Box 683, Houston, Texas
77001, Northern Natural Gas Company,
Division of InterNorth, Inc. (Northern),
2223 Dodge Street, Omaha, Nebraska
68102, Texas Gas Transmission
Corporation (Texas Gas), P.O. Box 1160,
Owensboro, Kentucky 42301, and
Michigan Wisconsin Pipe Line Company
(Mich Wis), One Woodward Avenue,
Detroit, Michigan 48226, filed in Docket
No. CP79-322 a joint petition to amend
the order of December 10,1979, issuing a
certificate of public convenience and
necessity in the instant docket pursuant
to Section 7(c) of the Natural Gas Act so
as to authorize Northern and Mich Wis
to own and operate jointly with
Transco, Columbia Gulf, and Texas Gas
certain offshore pipeline and related
facilities and to authorize Northern to
increase its current interest in certain of
such facilities authorized by the order of
December 10,1979, all as more fully set
forth in the petition which is on file with
the Commission and open to public
inspection.

Petitioners state that the order of
December 10, 1979, authorized Transco,
Columbia Gulf, Northern, and Texas
Gas to construct and operate the
following facilities, known collectively
as Project FH-531:

1. Approximately 5.40 miles of 16-inch
pipeline and appurtenant facilities, such
pipeline extending from a proposed
underwater connection in Galveston
Area Block A-157 (Block A-157) to the
producer-owned platform in Galveston
Area Block A-131 (Block A-131),
offshore Texas, together with a meter
and regulator station on such Block A-
131 platform.

2. Approximately 0.38 mile of 12-inch
pipeline and appurtenant facilities, such
pipeline extending from a proposed
underwater connection in Block A-157
to the producer-owned platform in Block
A-157 together with a meter and
regulator station on such A-157
platform.

3. Approximately 13.53 miles of 16-
inch pipeline and other appurtenant
facilities, such pipeline extending from a
proposed underwater connection in
BlockA-157 to proposed underwater
connection in High Island Area Block
A-531 (Block A-531), offshore Texas.

4. Approximately 3.06 miles of 20-inch
pipeline and other appurtenant facilities,
such pipeline extending from a proposed
underwater connection in High Island
Area Block 537 (Block A-537), offshore
Texas, to a proposed underwater
connection in Block A-531.

5. Approximately 5.43 miles of 20-inch
pipeline and appurtenant facilities, such
pipeline extending from a proposed
underwater connection with High Island
Offshore System in High Island Area
Block A-55 (Block A-555), offshore
Texas, to a proposed underwater
connection in Block A-537.

It is stated that the distribution of
associated cost, ownership and capacity
was based on the assumption that
Transco would contract for all of Kerr-
McGee Corporation, et a.'s 25 percent
interest in Blocks A-131 and A-157.

Pursuant to a gas purchase contract
dated January 8,1980, Mich Wis has
acquired the right to purhase the gas
reserves attributable to a 4.1667 percent
interest of Cabot Corporation in Blocks
A-131 and A-157, It is stated. Mich Wis
projects the deliverability attributable to
this interest to be approximately 2,900
Mcf of natural gas per day.

It is stated that pursuant to various
gas purchase contracts, Northern has
acquired the right to purchase the gas
reserves attributable to an aggregate of
20 percent interest in Blocks A-131 and
A-157. The deliverability attributable to
this interest Is projected by Northern to
be approximately 14,000 Md of natural

gas per day. Petitioners state that the
following list indicates the producers
with which Northern has contracted to
purchase gas, the respective interest in
the block dedicated to Northern and the
docket numbers at which the producers
have received authority for the sale of
their interest in Blocks A-131 and A-157
to Northern.

pmnw 811*PNCcet- FERC

l, eest docet No.

Ku lJcG.. Coapomtlio - A-131 14.5834 C110-143
KAW-McG.. CopXUn A-157 14.5834 030-145
Nani P ao iM hr. A-131 2.5000 CS79-148
NanPek P.fro.JM k=- A-157 2.5000 CS79-148
ca-p om ICPra-

Son, A-131 0.5=833 C0-22S
Cam-PWmaY 08 oxpora-

son A-157 0.5833 00-227
Fkot 011 Coiporahon._.. A-131 23333 C00-230
Fk not 09 Capokn A-1S7 23333 C00-229

Transco, Columbia Gulf, and Texas
Gas state that they have agreed to
permit Northern and Mich Wis to share
in the ownership and operation of the
Project 8I-531 facilities in order to
assist Northern and Mich Wis in
receiving gas from Blocks A-131 and A-
157. In the case of those Project HI-531
facilities described in 4 and 5 above
Northern would increase its authorized
ownership interesL Petitioners state that
in accordance with the terms and
conditions of a construction and
ownership agreement date May 3,1979,
as amended January 16, 1980, among
Petitioners the individual ownership
percentages in the Project H1-531
facilities would be as follows:

1.5.40 miles of 16-inch pipeline, 0.38
mile of 12-inch pipeline, 13.53 miles of
16-inch pipeline, meter and regulator
stations on Blocks A-131 and A-157,
and appurtenant facilities
Transc- . -.. . 45.30
Columbia Gull 30.000%
Northe 2....0.00%
Mich WINS -........... 4.170%

2. 2.29 miles of 12-inch pipeline. 0.30
mile of 20-inch pipeline, 0.07 mile of 12-
inch pipeline, meter and regulator
stations on Blocks A-536, A-531, and A-
537, and appurtenant facilities
Tramnsco 35.00%
Northern 5.0.000%
Texas Gas -15.000%

3. 3.06 miles of 20-inch pipeline and
appurtenant facilities
Transco - 39.829%
Columbia GuI .............. 13.37X%
North, - .. 36.624%
Texas Gas....... 8.312%
Mich W 1 . 59%
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4. 5.43 miles of 20-inch pipeline and
other appurtenant facilities
Transco ................................... 38.698%
Columbia Gulf ....................................... 10.244%
Northern ..................................................... 39.756%
Texas Gas ...................... ....... ...9.878%
M ich W is ...................................................... 1.424%

Transco would relinquish enough of

its ownership interest in the various
facilities to allow the participation by
Northern and Mich Wis set forth above,
it is stated.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
September 25, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not sferve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
17R Doe. 80-27023 Filed 9-10-M. 8:45 am]
BILLING CODE 6450-85-M

[Docket No. CP80-490]

United Gas Pipe Line Co.; Application
September 4,1980.

Take notice that on August 8,1980,
United Gas Pipe Line' Company
(Applicant), P.O. Box 1478, Houston,
Texas 77001, filed in Docket No. CP80-
490 an application pursuant to Section
7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the installation of
a tap to enable Entex, Inc. (Entex) to
provide gas service in Hinds County,
Mississippi, all as more fully set forth in
the application which is on file with the
Commission and open for public
inspection.

Specifically,'Applicant requests
authorization to install a 2-inch tap on
its existing Griffin 2-inch lateral located
in Hinds County, Mississippi.

Applicant states that pursuant to an
existing service agreement between it
and Entex, it delivers gas to Entex, a
local distributor, for its various
distribution systems in the State of
Mississippi including the supply which
is provided through taps on Applicants

McComb 6-inch line in the the McComb
Summit Service Area in Hinds County,
Mississippi. Applicant further states that
it has been'informed by Entex by letter
dated June 17, 1980, that due to a load
shift on its system the proposed 2-inch
tap would be required to enable Entex
to receive a portion of its supply from
Applicant on the east rather than the
west side of the McComb 6-inch line.

The proposed tap is estimated to Cost
$1,200 which would be financed with
funds on hand, it is said.

Any person desiring to be heard or to
make any protest with reference t6 said
application should on or before
September 23,1980, file with the Federal
EnergyRegulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a -

- party in any hearing therein must file a
* petition to intervene in accordance with

the Commission's Rules.
Take further notice that, pursuant to

the authority contained in and subject to
*jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
dndllPocedure, a hearing will be held
without further notice before the
Commission or its designee on this
applicafionif no petition to intervene is
filed within the time required herein, if
-the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.,-
Kenneth F. Plumb,
Secretary.
[FRDoc. 8-27924 Fled 9-10-80. 8:45 am

BILLING CODE 6450-85-M

[Project No. 32221

Water Power Development Corp.,
Application for Preliminary Permit
September 3,1980.

Take notice that the Water Power
Development Corporation (Applicant)
filed on June 20,1980, an application for
preliminary permit [pursuant to the
Federal Power Act, 16 U.S.C. 791(a)-
825(r)] for proposed Project No. 3222 to
be known as the South Milton Project
located on the Salmon Falls River in
Strafford County,-NeW Hampshire, and
York County, Maine. Correspondende
with the Applicant should be directed
to: Mr. Kenneth E. Mayo, President,
Water Power Development Corporation,
23 Temple St., Nashua, New Hampshire.

Project Description-The proposed
project would consist of the following
existing works: (1) a 240-foot long stone
dam having a height of 17 feet; (2) a 35
acre reservoir having a negligible
.storage capacity: (3) two mill buildings
containing turbine and generators with a
total capacity of 700 kW; and (4) '
appurtenant facilities. The Applicant
proposes to redevelop the project so as
to give it a total installed capacity of
2,400 kW. It is estimated that the
average annual energy output would be
10,00o,000 kWh.

Proposed Scope and Cost of Studies
underPermit-Applicant seeks Issuance
of a preliminary permit for a period of
three years, during which time
Applicant would investigate the
engineering, economic, environmental,
historic, and recreational aspects of the
project. Depending upon the outcome of
the studies, the applicant would decide
whether to proceed with an application
for license. Applicant estimates the cost
of studies under the permit would be
$50,000.

Purpose of a Preiminary Permit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power,
and all other necessary information for
inclusion in an application for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant) Comments should
be confined to substantive issues

I I I
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relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before November 7,1980 either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
January 5, 1981. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b] and (c) (as amended, 44 FR
61328, October 25, 1979). A competing
application must conform with the
requirements of 18 CFR 4.33 (a) and (d)
(as amended, 44 FR 61328, October 25,
1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. to become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before November 7,1980. The
Commission's address is: 825 North
Capitol Street N.E., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. ea-25 Fled 9-0-f 8.45 am]
BILLING CODE 6450-85-M

[Docket No. ER80-663]

Wisconsin Public Service Corp.; Filing
September 4,1980.

Take notice that on August 26,1980,
the Wisconsin Public Service
Corporation (WPS] tendered for filing a
Certificate of Concurrence concurring to
the, Amendment to the Interconnection

Agreement between Wisconsin Electric
Power Company and WPS which WPS
has filed by letter dated August 8,1980.

WPS states that this filing is in
compliance with Order No. 84 Issued on
May 7,1980.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20425, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be flied on or before September
23,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must Me a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.

FR Do. 8 IFSda0l O-1-0 anm]
BILLING CODE $460-15-M

Office of the Special Counsel for
Compliance

Proposed Consent Order, Tenneco Oil
Co.
AGENCY: Department of Energy (DOE).
ACTION: Notice of proposed consent
order and opportunity for public
comment.

SUMMARY. The Office of the Special
Counsel for Compliance (OSC) hereby
gives the notice required by 10 CFR
205.199J that it entered into a consent
order with Tenneco Oil Company
(Tenneco) on August 21,1980. The
consent order resolves all issues of
compliance with the DOE Petroleum
Price Regulations for the period August
19,1973, through February 29, 1980, as
applied to Tenneco's calculation of its
May 1973 per gallon cost of purchased
motor gasoline. To remedy any
overcharges that may have occurred
during the period, Tenneco agrees to
$22.26 million in remedies.

As required by the regulation cited
above, OSC will receive comments on
the consent order for a period of not less
than 30 days following publication of
this notice. OSC will consider any
comments received before determining
whether to make the consent order final.
Although the consent order has been
signed and accepted by the parties, the
OSC may, after the expiration of the
comment period, withdraw its

acceptance of the consent order and
attempt to obtain a modification of the
consent order or issue the consent order
as proposed.
COMMENTS: Comments must be received
by 5:00 p.m. October 14,1980 to be
considered.
ADDRESS- Address comments to:
:renneco Consent Order Comments,
Office of Special Counsel, Department
of Energy, 1200 Pennsylvania Avenue,
N.W., Room 2140, Washington, D.C.
20461.
FOR FURTHER INFORMATION CONTACT.
George Kielman. Associate Solicitor to
the Special Counsel for Compliance,
Department of Energy, 1200
Pennsylvania Avenue, N.W.. Room 2140.
Washington, D.C. 20461,202-633-9557.

Copies of the consent order may be
received free of charge by written
request to: Tenneco Oil Company,
Consent Order Request, Office of
Special Counsel, Department of Energy,
1200 Pennsylvania Avenue, N.W., Room
2140, Washington, D.C. 20461.

Copies may also be obtained in
person in room 3109 of the same street
address noted above or at the Freedom
of Information Reading Room, Forrestal
Building. 1000 Independence Avenue,
S.W., Room SB-180, Washington, D.C.
2041.
SUPPLEMENTARY INFORMATION: Tenneco
Oil Company is one of the 34 major
refiners presently subject to audit by the
Office of Special Counsel to determine
compliance with the DOE Petroleum
Price Regulations (Regulations).
Tenneco engages in, among other things,
the refining and marketing, and
purchasing and reselling of motor
gasoline. The instant audit concerned
the propriety of Tenneco's calculation of
its May 1973 purchase motor gasoline
cost for purposes of compliance with the
Regulations. The audit was initiated by
the Department's predecessors.
Responsibility for the audit was
assumed by the Office of Special
Counsel for Compliance in October 1977.
During the audit questions and issues
were raised and enforcement documents
were issued, including a Remedial Order
issued on February 2,1977 and a
Revised Remedial Order issued on
February 15,1978. Tenneco
subsequently challenged those orders as
upheld by the Department's Office of
Hearings and Appeals, in the District
Court for the District of Delaware (CA.
No. 77-486), and the United States
conterclaimed to enforce the Orders, as
upheld, for the period stated therein and
to enforce compliance with the
Regulations for the follow-on period.
This consent order resolves all issues
not previously resolved concerning the
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computation of Tenneco's May 1973 per
gallon cost of purchased product for
purposes of compliance with the
Regulations for the period through
February 29, 1980.

Neither OSC nor Tenneco has
disavowed positions taken prdviously
on the issues addressed by this consent
order and each believes that its position,
on these issues is meritorious.
Notwithstanding DOE's position to the
contrary, Tenneco maintains that it has
calculated its cost of purchdsed motor
gasoline and determined its maximum
allowable prices in accordance with
applicable statutes and regulations. The
parties desire, however, to resolve the
issues raised without continued resort to
complex, lengthy and expensive
litigation. OSC believes that the terms
.and conditions of this consent order
provide a satisfactory resolution of
disputed issues and an appropriate
'remedy for possible overcharges, and
thus the consent order is in the best
interests of the United States.

Terms and Conditions of the Consent
Order

Tenneco has agreed to undertake
certain actions totalling $22.26 million.
The settlement consists of three major
components: a refind of $1,244,100 to
existing wholesale purchasers who
purchased from Tenneco in June 1974; a
cash payment of $1,017,900, for
disposition by the Department; and a
reduciton to Tenneco's current motor
gasoline bank of $20,000,000. 1

1. The $1,244,100 refund shall be
implemented as follows. Tenneco shall
prepare a list of wholesale customers
who purchased motor gasoline from it in
June 1974, along with the amount to be
refunded to each.. Upon review and
approval by OSC, and within forty five
(45) days of the effective date of the
Consent Order, Tenneco shall refund
such amounts to such customers by
check or.credit memorandum. If any
portion of the $1,244,100 is not acutally
refunded to Tenneco's wholesale
customers, due to failure of any such
customers to accept such refund, such
portion shall be added to the cash
payment discussed below.

2. The cash payment of $1,017,900
shall be paid within fourteen (14) days
of the effective date of the Consent
Order, made payable to the United
States Department of Energy and under
its exclusive control.

3. As of the effective date of the
Consent Order, Tenneco shall reduce its
then-current bank of unrecovered
increased costs attributable to motor
gasoline by the sum of $20,000,000.
These reductions shall be evidenced in*Tenneco's form EIA-14 filed for the

month in which this Consent Order
becomes effective.

The Consent Order provides that
Tenneco shall maintain records to
demonstrate compliance with its terms
and that the OSC shall have access to
such information as may'be required to
.audit Tenneco's performance of its
commitments pursuant to the consent
order. The consent order provides
details regarding procedures concerning
enforcement of the provisions of the
consent order. Upon becoming final
after consideration of public comments,
the order will be a final order of DOE to
which Tenneco has waived its right to
an administrative or judicial appeal.

Submission of Written Comments
Interested persons are invited to

submit written comments concerning
this consent order to the address noted
above. All comments received by 5:00
p.m. on October 14,1980, will be
considered by OSC before determining
whether to adopt the consent order as a
final order. Modifications of the consent
order which, in the opinion of OSC,
significantly change the terms or impact
of the consent order will be published-
for comment.

Any information or data considered
confidential by the person submitting it
must be identified as such in accordance
with the procedures of 10 CFR 205.9(fp.

Issued in Washington, D.C. September 4,
1980.
Paul L Bloom,
Special Counselfor Compliance.
[FR Doc. 80-28079 Filed 9-10-W. 8:45 am]
BILLNG CODE 6450-01-M

ENVIRONMENTAL PROTECTION

AGENCY

[OPP 50500; FRL 1603-011

Pesticides; Extension of Experimental
Use Permits

The Environmental Protection Agency
(EPA) hasissued extensions of
experimental use permits to the
following applicants. Such permits are in
accordance with, and subject to, the
provisions of 40 CFR Part 172, which
defines EPA procedures with respect to
the use of pesticides for experimental
purposes.

1471-EUP-43. Elanco Products Co., PO
Box 1750, Indianapolis, IN 46206. This.
experimental use permit allows the use
of 66,500 pounds of the herbicide '
teliuthiuron (N-[5-(1,1-dimethylethyl)-
1,3,4-thiadiazol-2-yl]-N,N'dimethylurea)
on rangelands and pasturelands to,
evaluate control of brush. A total of
4,989 acres are involved. The program is

authorized in the 48 contiguous States,
except Oklahoma and Texas. The
experimental use program Is effective
from July 9,1980 to July 9, 1981, A
temporary tolerance for the residues of
the active ingredient on pasture grasses
and grass hay has been extended. (PM
25, Robert J. Taylor, Rm. E-359, 202-755-
2196)

707-EUP-95. Rohm and Haas Co.,
Independence Mall West, Philadelphia,
PA 19105. This experimental use permit
allows the use of 2,036 pounds of the
hybridizing agent postassium (1-(p
chlorophenyl)-1,4-dihydro-6-methyl-4-
oxopyridazine-3-carboxylic acid on
wheat to evaluate hybridizing. A total of
1,018 acres are involved. The program Is
authorized only in the States of
Colorado, Illinois, Indiana, Kansas,
Missouri, Nebraska, North Dakota,
Ohio, Oklahoma, Oregon, and
Pennsylvania. The permit Is Issued with
the limitation that all treated crops
destroyed or used for research purposes
only. The program is effective from
October 18, 1980 to October 18, 1981.
(PM 25, Robert J. Taylor, Rm. E-359, 202-
755-2196)

1021-EUP-26. McLaughlin Gormley
King Co., 8810 Tenth Avenue North,
Minneapolis, MN 55427. This
experimental use permit allows the use
of the remaining quanitity of 122 pounds
of the insecticide permethrin (3-
phenoxybenzyl d-cis and trans 2,2-
dimethyl-3-(2-
methylpropenyl)cyclopropanecarboxylato:,
on swamps to evaluate its control as a
mosquito adulticide. A total of 500 acres
are involved. The program is authorized
only in the States of California, Florida,
Maryland, Minnesota, and New Jersey.
The permit is issued with the limitation
permethrin will not enter the food chain,
The program is effective from August 8,
1980 to August 8, 1981. (PM 17, Franklin
D.R. Gee, Rm. E-341, 202-426-9417)

Persons wishing to review the
experimental, use permits are referred to
the designated Product Manager (PM),
Registration Division (TS-767), Office of
Pesticide Programs, EPA, 401 M Street,
SW, Washington, D.C. 20460, Inquiries
regarding this permit should be directed
to the contact persons given above. It Is
suggested that interested persons call
before visiting the EPA Headquarters
Office so that the appropriate file may
be made available for inspection
purposes from 8:00 a.m. to 4:00 p.m.
Monday through Friday, exclusing
holidays.
(Sec. 5, 92 Stat. 819 as amended, (7 U.S.C.
136))
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Dated: September 5,1980.
Douglas D. Campt,
Director, Registration Division, Office of
Pesticide Programs.
[FR Do. 80-200 Fied 9-10-8: &-45 am]
BILLNG CODE 6560-01-M

[OPP 50498; FRL 1603-2]

Pesticides; Issuance of Experimental
Use Permits

The Environmental Protection Agency
(EPA) has issued experimental use
permits to the following applicants. Such
permits are in accordance with, and
subject to, the provisions of 40 CFR Part
172, which defines EPA procedures with
respect to the use of pesticides for
experimental purposes.

43382-EUP-1. Biochem Products, PO
Box 264, Montchanin, DE 19710. This
experimental use permit allows the use
of 1,000 pounds of Bacillus
Thuringiensis, Israelensts on bodies of
water to control mosquito and black fly
larvae. The program is authorized in the
States of Alabama, Arizona, Arkansas,
California, Colorado, Delaware, Florida,
Georgia, Illinois, Indiana, Iowa, Kansas,
Louisiana, Maryland, Massachusetts,
Minnesota, Mississippi, Missouri, New
Hampshire, New Jersey, North Carolina,
Ohio, South Carolina, Tennessee, Texas,
Virginia, Washington, and West
Virginia; and Puerto Rico. The permit is
being issued under the limitation that
none of the treated area will enter into
the food chain. The program is effective
from July 21,1980 to July 21,1981. (PM
17, Fanklin D. R. Gee, Rm. E-341, 202-
426-9417) .

1529-EUP-2. GAF Corp., 140 W. 51st
St., NY, NY 10020. This experimental use
permit allows the use of 2,000 pounds of
the plant growth regulator ethephon [(2-
chloroethyl) phosphionic acid] on cotton
to evaluate hastening effect on the
opening of mature cotton bolls. A total
of 795 acres are involved. The program
is authorized only in the States of
Alabama, Arizona, Arkansas,
California, Georgia, Louisiana,
Mississippi, Missouri, New Mexico,
Oklahoma, South Carolina, Tennessee,
and Texas.

1529-EUP-3. GAF Corp., 51st St., NY,
NY 10020. This experimental use permit
allows the use of 2,000 pounds of the
plant growth regulator ethephon on
cotton to evaluate hastening effects on
opening of mature cotton bolls. A total
795 acres are involved. This program is
authorized in the same States as the
permit above. Both programs are
effective from July 22, 1980 to July 22,
1981. These permits are being issued
with the limitation that all treated crops
are destroyed or used for experimental

purposes only. (PM 25, Robert J. Taylor,
Rm. E-359, 202-755-2196)

Person wishing to review the
experimental use permits are referred to
the designated Product Manager (PM),
Registration Division CTS-767), Office of
Pesticide Programs, EPA, 401 M SL, SW,
Washington, D.C. 20460. Inquiries
regarding these permits should be
directed to the contact persons given
above.

Interested persons should call before
visiting the EPA Headquarters Office so
that the appropriate file may be made
available for inspection from 8:00 a. to
4:00 p.m., Monday through Friday,
excluding holidays.
(Sec. 5, Stat. 819 as amended (7 U.S.C. 136))

Dated. September 5,1980.
Douglas D. Campt,
Director, Reistration Division, Office of
Pesticide Programs.
[FR Doc. 80-210 Filed 9-10-8D. US am]
BILLING CODE N1-S-

[OPTS-51122; FRL 1603-4]

Certain Chemicals; Toxic Substances
Premanufacture Notices
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Section 5(d)(2) requires EPA to publish
in the Federal Register certain
information about each PMN within 5
working days after receipt. This Notice
announces receipt of seven PMN's and
provides a summary of each.
DATE: Written comments by October 7.
1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, 401 M St, SW., Washington,
D.C. 20460,202-755-8050.
FOR FURTHER INFORMATION CONTACT.
George Bagley, Premanufacturing
Review Division (TS-794), Office of
Pesticides and Toxic Substances;
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460,202-
426--3936.
SUPPLEMENTARY INFORMATION: Section
5(a](1) of TSCA [90 Stat. 2012 (15 U.S.C.
2604)], requires any person who intends
to manufacture or import a new
chemical substance to submit a PMN to
EPA at least 90 days before manufacture

or import commences. A "new"
chemical substance is any substance
that is not on the Inventory of existing
substances compiled by EPA under
Section 8fb) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notice of availability of the Initial
Inventory was published in the Federal
Register of May 15,1979 (44 FR 28558).
The requirement to submit a PMN for
new chemical substances manufactured
or imported for commercial purposes
became effective on July 1,1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44 FR 2242) and October 16,1979
(44 FR 59764). These regulations.
however, are not yet in effect. Interested
persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15,1979 (44 FR 28564]
for guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in Section 5(d)(1) of TSCA. Under
section 5(d)(2) EPA must publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If no generic use description or
generic name is provided. EPA will
develop one and after providing due
notice to the PMN submitter, will
publish an amended Federal Register
notice. EPA immediately will review
confidentiality claims for chemical
identity, chemical use(s), the identity of
the submitter, and for health and safety
studies. If EPA determines that portions
of this information are not entitled to
confidential treatment, the Agency will
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publish an amended notice and will
place the information inthe public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under sedtion 5(a)(1). The
section 5(d)(2) Federal Register notice
indicates the date when the review

"period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will-
publish d notice in the Federal Register.

Once the -eview period ends, the
submitter may manufacture the
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section

Therefore, under the Toxic
Substances Control Act, summaries of
the data taken from the PMN's are
published herein.

Interested persons may, on or before
October 7, 1980, submit to the Document
Control Officer (TS-793), Rm. E-447,
Office of Pesticides and Toxic
Substances, 401 M St., SW, Washington,"
DC 20460, written comments regarding
these notices. Three copies of all
comments shall be submitted, except•
that individuals may submit single
copies of comments. The comments are
to be identified with the document
control number "[OPTS-51122]" and the
specific PMN number. Comments
received may be seen in the above office
'between 8:00 a.m. and 4:00 p.m., Monday
through Friday, excluding holidays.
(Sec. 5, 90 Stat. 2012 (15 U.S.C. 2604])

Dated: September b, 1980
Warren R. Muir,
DeputyAssistantAdministratorfor Toxic
Substances.

PMN 80-199.
Close of Review Period November 6,

1980.
Importer's Identity. Claimed

donfidential. Generic information
provided: Annual sales-Ih excess of
$500 millioh.

Specific Chemical Identity. Claimed
confidential. Generic name provided:
Methylaminotieteropolcycle.

The following summary is taken from
data submitted by the importer in the
PMN.

Use. Claimed confidential. The
importer states that.the PMN substance
will be used in a contained use that will*
release more than 50 kilograms but less
than 5,000 to the environment per year.

Import Estimates.

Ki"oams per year

MinimUmn Maximum

1st year. -. 1,000 10,000
2d year ..... ........ 1,000 10,000

3d year-...... .......... 1,000 10,000

Physical/Chemical Properties.
Sublimation point-Between 100'C and

200°C.
Water solubility-Between .01 and 1.0 g/l at

25°C.
Toxicity Data. No data were

submitted.
Exposure.

Maximum Maximum duration Concentration (ppm)
Activity Exposure number

route exposed Hour/day Day/year Average Peak

Processing (2 sites).-- - Dermal 30-150 -p24 250-335 0-1 0-1
inhalation.

Disposal (1 site). Dermal 4 24 335 0-1 0-1
inhalation.

Environmental Release/Disposal. provided: Annual sales-In excess of
Media-Amount of Chemical Release (kg/yr). $500 million.
Air-Less than 10. Specific Chemical Identity. Claimed
Water-l to 1,000. confidential. Generic name provided: 1-
Land-l0 to 100. Substituted-l-(p-substitutddphenyl)

Particulate filters are used at ethane.
weighbooths and mix vessel to abate air The following summary Is taken from
emissions. All liquid and solid wastes data submitted by the manufacturer In
will either be destroyed in a thermal the PMN.
oxidize with appropriate emission Use. Chemical intermediate.
controls or will be disposed of in an Production Estimates. The submitter
approved secure chemical landfill apart states that between 20 to 800 kilograms
from those wastewater streams which (kg) of the PMN substance will be
are compatible with the publicly owned produced during each of the first three
treatment works facility. years. I
"PAN8o -200. Physical/Chemical Properties.

Close ofReview Period November 6, Melting point: 50-100'C.
1980.

Manufacturer's Identity. Claimed Toxicity Data. No data were
confidential. Generic information submitted.

Exposure.
Maximum duration

concentration (mg/m)
Activity Exposure number

route exposed Hour/day Day/year Average Peak

Manufacture_.............. Dermal Site Site dependenL...... .,... 0-1 0-1
Inhalation. dependent

Processing .................. Dermal Site Site dependent................. 0-1 0-1
inhalation, dependent.

Environmental Release/Disposal.

Manufacturing media-Amount of Chemical
Release (kg/yr).

Air-Less than 10.
Water-Less than 10.
Land--lO0.

All liquid and solid waites, apart from

those wastewater streams which are
approved for discharge into the publicly
owned treatment works (POTW, will be
drummed for destruction in a licensed
thermal oxidizer or for disposal in a
licensed chemically secure landfill. Air
emissions will be scrubbed prior to
release. "
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PAIN 80-200.
Close of Review Period November 6.

1980.
Manufacturer's Identity. Claimed

confidential. Generic information
provided: Annual sales-In excess of
$500 million.

Specific Chemical Identity. Claimed
confidential. Generic name provided: 1-
Substituted-l-4-(substituted-
heteromonocyclic) phenyl) ethane.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Exposure.

Activity

Use. Chemical intermedi
Production Estimates. Th

states that between 20 to 84
substance will be produced
of the first three years.

Physical/Chemical Prop

Melting points->100"C.
Solubility->10 g/l In water a

Toxicity Data. No data v
submitted.

Mainmurn Maku doraton Comc
Exposue numbe

route exposed Hour/day Day/ye Av

Manufacture Dermal Site
inhalabon. dependent

Process ng..Dermal Ste
irhabon. dependent

Environmental Release/Disposal
Manufacturing Media-Amount of Chemical

Release (kg/yr).
Air-Less than 10.
Water-Less than 10.
Land-10--100.

All liquid and solid wastes, apart from
those wastewater streams which are
approved for discharge into the publicly
owned treatment works (POTW), will be
drummed for destruction in a licensed
thermal oxidizer or for disposal in a
licensed chemically secure landfill. Air
emissions will be scrubbed prior to
release.

PMN 80-202.
Close of Review Period. November 6.

1980.
Manufacturer's Identity. Claimed

confidential. Generic information
provided:

Exposure.

Sle depend"t..-

Ste dependen---

Annual sales-In excess
million.

Specific Chemical Ident
confidential. Generic nameSxuhttihdtnd-1-

ate. At the manufacturer's site where both
he submitter manufacturing and processing of the
0 of the PMN substances are involved. all liquid and
I during each solid wastes, apart from those

wastewater streams which are approved
for discharge into the publicly owned

erties, treatment works (POTIW. will be
drummed for destruction in a licensed

t 60"C. thermal oxidizer or for disposal in a
licensed chemically secure landfill. Air

.ere emissions will be scrubbed prior to
release.

In the manufacturer's site where only
processing of the substance is involved.
particulate filters are used at

t~.o €r') weighbooths and mix vessels to abate
air emissions. All liquid and solid

peak wastes will either be destroyed in a
0-, .1 thermal oxidizer with appropriate

emission controls in compliance with
0-1 0-1 local and federal standards, or .ill be

disposed of in an approved secure
of $500 chemical landfill apart from those

wastewater streams which are
ity. Claimed compatible with the POT% Recycle and
provided: 1- recovery operations will be initiated

wherever feasible.
(4-(substitutedheteromonocyclic)phen-
yl)ethane.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Use. Claimed confidential.
Production Estimates. The submitter

states that between 20 to 800 kg of the
PMN substance will be produced during
each of the first three years.

Physical/Chemical Properties.
Melting point>100C.
Solubility-10 gil in water at 60OC.

Toxicity Data. No data were
submitted.

PAIA80-203.
Close of Review Period November 6.

1980.
Manufaturer's Identity. Claimed

confidential. Generic information
provided: Annual sales-In excess of
S500 million.

Specific Chemicalldentif-. Claimed
confidential. Generic name provided:p-
(Methylsubstituted)
(substitutedbenzene). triethylammonium
salt.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Maximur MaL'mum duxaton C01-4
Acvty Exposure number

route exposed Hour/day Daylyear Averp

Submitter's site:
Manufacture - Dermal

inhalabon.
Processing - Deranal

onhatabooL
Submitter's site: Processng-- Dermal

sonalabon

Ste dependent

Environmental Release/Disposal. The
manufacturer states that between 50 and

(1) (1) (1)

150 24 335

30 24 250

e,"'At (on'm Use. Chemical intermediate.
Production Estimtes. The submitter

PC " states that between 20 to 800 kg of the
IPMN substance will be produced during

-1 o-t each of the first three years.
0-1 o-1 Physical/Chemical Properties.
0-1 04-

5,000 kg of the substance will be
released to the environment per year at
the maximum production rates.

Melting point-50-100'C
Solubility->10 g/l in water at 60'C.

Toxicity Data. No data were
submitted.
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Exposure.

Maximum Maximum duraon Concentration (mg/m )

Activity Exposure number
route exposed Hour/day Day/year Average Peak

Manufacture ................ .. . Dermal Site Site dependent. _ . 0-1 0-1
Inhalation, dependenL

Processing .. Dermal Site Site dependen -....................... 0-1 0-1
Inhalation. dependent

EnvironmentalRelease/Disposal confidential. Generic information
Manufacturing Media-Amount of Chemical provided:

Release (kg/yr). Annual sales-In excess of $500
Air-Less than 10. million.
Water-Less than 10. . Specific Chemical Identity. Claimed
Land-0-1OO. confidential. Generic name provided:

All liquid and solid wastes, apart from I-Substituted-4-(methylsubstituted)
those wastewater streams which are benzene.
approved for discharge into the publicly The following summary is taken from
owned treatment works (POTW), will be data submitted by the manufacturer in
drummed for destruction in a licensed the PMN.
thermal oxidizer or for disposal in a Use. Chemical intermediate.
licensed chemically secure landfill. Air Production Estimates. The submitter
emissions will be scrubbed prior to states that between 20 to 800 kg of the
release. PMN substance will be produced during

PMN80-204. each of the first three years.
Close of Review Period. November 6, Physical/Chemical Properties.

1980. Vapor pressure-0-100 torr at 167C.

Manufacturer's Identity. Claimed Toxicity Data. No data were
submitted.

Exposure.

Maximum 'Maximum duration Concentration(ng/m
3

)
Activity Exposure number

route exposed 1-our/day Daylyear Average Peak

Mantufacture ....... ....... erma Site Site dependenL ......... 0-1 0-1
inhalation, dependenL

Processing ...... ....... Dermal Site Site dependenL --. - 0-1 0-1
inhalation. , dependent

Environmental/Release/Disposal. Annual sales-In excess of $500
Manufacturing Media-Amount of Chemical million.

Release (kg/jfr. Specific Chemicalfdentity. Claimed
Air-Less than 10. confidential. Generic name provided: 1-
Land-10-100. (Methylsubstituted)-4-

All liquid and solid wastes, apart from (substitutedheteromonocyclic) benzene.
those wastewater streams which are The following summary is taken from
approved for discharge into the publicly data submitted by the manufacturer in
owned treatment works (POTW, will be the PMN.
drummed for destruction in a licensed Use. Chemical intermediate.
thermal oxidizer or for disposal in a Production Estimates. The submitter
licensed chemically secure landfill. Air states that between 20 to 800 kg of the
emissions will be scrubbed prior to PMN substance will be produced during
release. each of the first three years.

PMN 80-205. Physical/Chemical Properties.
Close of Review Period. November 6, Melting point-100C.1.980. Mligpit-10C1980.la~ e Solubility--<10 g/l in water at 60°%.
Manufacturer's Identity. Claimed

confidential. Generic information Toxicity Data. No data were
provided: / submitted.

Exposure.
Maximum Maximum duration Concentration (mg/ml

Activity Exposure numbers
route exposed Hour/day Day/year Average Peak

Manufacturer ................................ Dermal Site Site dependent.........-- 0-1 0-1
inhalation. dependent

Processing . ............. Dermal Site Site dependent............ 0-1 0-1
inhalation, dependent-

Environmental Release/Disposal.

Manufacturing Media-Amount of Chemi'0cal
Release (kg/yr).

Air-Less than 10. •
Land--lO00.

All liquid and solid wastes, apart from
those wastewater streams which are
approved for discharge into the publicly
owned treatment works (POTW), will be
drummed for destruction in a licensed
thermal oxidizer or for disposal in a
licensed chemically secure landfill, Air
emissions will be scrubbed prior to
release.

IFR Dec. 80-2 0I0IFilcd 9-1-80 845 am]
BILLING CODE 6560-01-M

[OPTS-51125; FRL 1603-5]

Certain Chemicals; Toxic substances
Premanufacture Notices
AGENCY: Environiiental Protection
Agency (EPA)
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemcial substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences,
Section 5(d)(2) reqires EPA to publish in
the Federal Register certain information
about each PMN within 5 working days
after receipt. This Notice announces
receipt of four PMN's and provides a
summary of each,
DATE: Written comments by October12,
1980.

ADDRESS: Written comments to:
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, 401 M St., SW, Washington, DC
20460, 202-755-8050.

FOR FURTHER INFORMATION CONTACT:
Carolyn Brown, Premanufacturing
Review Division (TS-794), Office of
Pesticides and Toxic Substances;
Environmental Protection Agency, 401 M
St., SW, Washington, DC 20460, 202-
426-3980.

SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S.C.
2604)], requires any person who intends
to manufacture or import a new

I I
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chemical substance to submit a PMN to
EPA at least 90 days before manufacture
or import commences. A "new"
chemcial substance is any substance
that is not on the Inventory of existing
substances complied by EPA under
Section 8(b) of TSCA. EPA first
published the Initial Inventory was
published in the Federal Register of May
15,1979 (44 FR 28558]. The requiremeit
to submit a PMN for new chemical
substances manufactured or imported
for commercial purposes became
effective on July 1, 1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44 FR 2242) and October 16,1979
(44 FR 59764). These regulations,
however, are not yet in effect. Interested
persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15, 1979 (44 FR 28564)
for guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in Section 5(d)(1) of TSCA. Under
section 5(d)(2) EPA must publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or uses(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the PMN submitter, will
publish an amended Federal Register
notice. EPA immediately will review
confidentiality claims for chemical
identity, chemical use(s), the identity of
the submitter, and for health and safety
studies. If EPA determines that portions
of this information are not entitled to

confidential treatment, the Agency will
publish an amended notice and will
place the information in the public file.
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under section 5[a)(2)
Federal Register notice Indicates the
date when the review period ends for
each PMN. Under section 5(c). EPA may,
for good cause, extend the review period
for up to an additional 90 days. If EPA
determines that an extension is
necessary, it will publish a notice in the
Federal Register.

Once the review period ends, the
submitter may manufacture the
substances unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section
5[a)(1)(A).

Therefore, under the Toxic
Substances Control Act, summaries of
the data taken from the PMN's are
published herein.

Interested persons may, on or before
October 12,1980, submit to the
Document Control Officer (TS-793). Rm.
E-447, Office of Pesticides and Toxic

Substances, 401 M St., SW., Washington.
DC 20460, written comments regarding
these notices. Three copies of all
comments shall be submitted, except
that individuals may submit single
copies of comments. The comments are
to be identified with the document
control number "[OPTS-5112S]" and the
specific PMN number. Comments
received may be seen in the above office
between 8:00 a.m. and 4:00 p.m., Monday
through Friday, excluding holidays.
(Sec. 5. 90 Stat. 2012 (15 U.S.C. 2604))

Dated: September 5,1980.
Warren R. Muir,
Deputy Assistant Administratorfor Toxic
Substances.

PMN80-209.
Close of Review Period. November 11.

1980.
Manufacturer's Identity. Claimed

confidential.
Specific Chemical Identity. Claimed

confidential. Generic name provided.
Bis(l-polyamino-2-alkyl imidazoline].

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Use. Adhesive.
Production Estimates. Claimed

confidential.
Piysical/Chemical Properties.

Claimed confidential.
Toxicity Data. None submitted.

Exposure.

Mur1f't" kfac" ±?3atf Cnertra~n (mqrm J
Acbvqy Exposwe nite _

ro.o eq0ed I cdr air~eae Aie-,Kft Peak

MantAac"ww~-amd cw~mW I-
Use .DermW 2 05 15 0-1 1-10

Knl' latorn

EnvironmentalRelease/Disposal. The confidential.
manufacturer states that between 1,000 Specific Chemical Identity. Claimed
to 10,000 kilograms (kg) of the PMN confidential. Generic name provided-
substance will be released into the Bis(1-polyamino-2-alkyl imidazolene).
environment (land) per year. Disposal of The following summary is taken from
waste material will be by incineration in data submitted by the manufacturer in
accordance with Resource Conservation the PMN.
Recovery Act [RCRA) regulations for Use. Adhesive.
ignitable materials. Production Estimates. Claimed

PNM 80-210. confidential.
Close of Review Period. November 11. Piysical/ChemicalProperties.

1980. Claimed confidential.
Manufacturer's Identitjy Claimed Toxicit. Data. Claimed confidential

Exposure.

Mat,- Matswi dwaton Cor.mmtabn (ngm)
Actv Eqwwe nxber

tC.1e e-ed Hwald3i  D87j[tjaf Avetage Peak

Manufaahcrg-Caaed conF4eWM

Use DermaW. 2 05O 15 0-1 0-1
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Environmental Release/Disposal The
manufacturer states that between 1,0
to 10,000 kg of the PMN substance will
be relebsed into the environment (land]
per year. Disposal of waste material will
be by incineration in accordance with
RCRA regulations for ignitable
materials. The manufacturer further-
states that no waste water will be
discharged to the local sewage
treatment plant and that there is
probably a slight atmospheric emission
from the vacumn pumps although all
vapors pass through the condenser.

PNM80-211.
Close of Review Period. November 11,

1980.
Manufacturer's Identity. Claimed

confidential.
Specific Chemical Identity. Claimed

confidential. Generic name provided:
Polytetramethylene glycol, aliphatic
polyglycol, and alkyl diisocyanate.

The following summary is taken from
data submitted by the manufacturer in
the PMN.
Use. Forming material.

Production Estimates. Claimed
confidential.

Physical/Chemical Properties.
Claimed confidential.

Toxicity Data. None. submitted.
Exposure. Claimed confidential.
Environmental Release/Disposal.

Claimed confidential.
PMN80-212.
Close of Review Period. November 11,

1980.
Manufacturer's Identity. Claimed

confidential.
Specific Chemical Identity. Claimed

confidential. Generic name provided:
Adduct of polytetramethylene glycol,
aliphatic polyglycol, aliphatic
diisocyanate, and an alkyl diisocyanate.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Use. Forming material.
Production Estimates. Claimed

confidential.
Physical/Chemical Properties.

Claimed confidential.
Toxicity Data. Claimed confidential.

Exposure.
Maximum Maximum duration Concentration (ppm)

Activity Exposure number
route exposed Hour/day Day/year Average Peak

Manufacturing--Caim'edconidentaL

Use ............ ............ Dermal 2 6 '20 0-1
inhalation.

Environmental Release/Disposal.
Media-Amount/Duration of Chemical Release (kg/yr).
Air-Less than 10. 6 hr/da; 20 da/yr.
Water-None.
Land-Less than 10.

The manufacturer states that disposal of waste materials will be by inciner-
ation in accordance with RCRA regulations for ignitable maferials.
IFR Dec. 80-28011 Filed G-10-808:45 am)

BILLING CODE6560-O1-M

[OPTS-51128; FRL 1603-61

Halogenated Copolyester Resin; Toxic
Substances Premanufacture Notice

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5[a)(1) of the Toxic

Substances Control Act (TSCA) requires

any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMNJ

to EPA at least 90 days before
manufacture or import commences.
Section 5(d)(2) requires EPA to publish
in the Federal Register certain
information about each PMN within 5
working days after receipL This Notice
announces receipt of-a PMN and
provides a summary.
DATE: Written comments by October 17,
1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, 401 M St., SV, Washington, DC
20460, 202-755-8050.

FOR FURTHER INFORMATION CONTACT
Caroryn Brown, Premanufacturing
Review Division (TS-794), Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, 401 M
St., SW, Washington, DC 20460, 202-
426-3980.

SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S.C.
2604)], requires any person who intends
to manufacture or import a new
chemical substance to submit a PMN to
EPA at least 90 days before manufacture
or import commences. A "new"
chemical substance is any substance
that is not on the Inventory of e istlng
substances compiled by EPA under
Section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notice of availability of the Initial
Inventory was published in the Federal.
Register of May 15, 1979 (44 FR 28558).
The requirement to submit a PMN for
new chemical substances manufactured
or imported for commercial purposes
became effective on July 1,1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44 FR 2242) and October 18, 1979
(44 FR 59764). These regulations,
however, are not yet in effect. Interested
persons should consul( the Agency's
Interim Policy published in the Federal
Register of May 15, 1979 (44 FR 28564)
for guidance concerning premanufacturo
notification requirements prior to the
effective date of these rules and forms,
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in Section 5(d)(1) of TSCA, Under
section 5(d)(2) EPA must publish in the
Federal Register nonconfidential
information on the iaentity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claiined
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
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submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter, will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
use(s), the identity of the submitter, and
for health and safety studies. If EPA
determines that portions of this
information are not entitled to
confidential treatment, the Agency will
publish an amended notice and will
place the information in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under section 5(a)(1). The
section 5(d)(2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufacture the
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section
5(a)(1)(A).

Therefore, under the Toxic
Substances Control Act, a summary of
the data taken from the PMN is
published herein.

Interested persons may, on or before
October 17, 1980, submit to the
Document Control Officer (TS-793). Rm.
E-447, Office of Pesticides and Toxic
Substances, 401 M St., SW, Washington,
DC 20460, written comments regarding
these notices. Three copies of all
comments shalf be submitted, except
that individuals may submit single
copies of comments. The comments are
to be identified with the document

control number "[OPTS-51128]" and the
specific PMN number. Comments
received may be seen in the above office
between 8:00 a.m. and 4:00 p.m., Monday
through Friday, excluding holidays.
(Sec. 5. 90 Stat. 2012 (15 U.S.C. 2604))

Dated: September 5.1980.
Warren R. Muir,
DeputyAssistant Administrator for Toxic
Substances.

PIN 80-213.
Close of Review Period. November 16.

1980.
Manufacturer's Identity: Claimed

confidential. Generic information
provided:

Annual sales-Between S10 million and
S9999,99.

Manufacturing site-East-north central
region. U.S.

Standard Industrial Classification Code-282.
Specific Chemical Identity Claimed

confidential. Generic name provided:
Halogenated copolyester resin.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Use. Ingredient for insulating
structural foam.

Production Estimates. Claimed
confidential.

Physical/Chemical Properties.
Viscosity-Approximately 120,000 cps at 77'

F.
11ydroxyl value-435.
Acid value-Less than 1.

Toxicity Data. No data were
submitted.

Exposure.

Att E.powe nLrbw
rcrAe exposed

MantlacbXore -... D n ...... 2
PToc&Vs-. - Dwm... 2
Use Defma - 1-2

Environmental Release/Disposal.

VAX4=n daawn cocetrabwc Cpm)

HY.1day Dayly-a Average Peak

I 18 0-1
1 18, e--I ____

Media/Activity-Amount/Duratjon of Chemical Release (kglyr).
Air/Manufacture-Less than 10. 24 hr/da: 18 dalyr.
Air/Use-Less than 10. 1-2 hr/da; 200 da/yr.
IFR Dec. 80-Z012 Filed 9-10-8. .45 a-]
BILUNG CODE 650-01-M

[OPTS-51124; FRL 1603-7]

Polester; Toxic Substances
Premanufacture Notice

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacturer notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Section 5(d)(2) requires EPA to publish
in the Federal Register certain
information about each PM1N within 5
working days after receipt. This Notice
announces receipt of a PMN and
provides a summary.
DATE: Written comments by October 17,
1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793).
Office of Pesticides and Toxic
Substances. Environmental Protection
Agency, 401 M St., SW, Washington, DC
20460, 202-755-8050.

FOR FURTHER INFORMATION CONTACT
Rick Green, Premanufacturing Review
Division (TS-794), Office of Pesticides
and Toxic Substances, Environmental
Protection Agency. 401 M St., SW,
Washington. DC 20460, 202/426-2601.
SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S.C.
2604)], requires any person who intends
to manufacture or import a new
chemical substance to submit a PMN to
EPA at least 90 days before manufacture
or import commences. A "new"
chemical substance is any substance
that is not on the Inventory of existing
substances compiled by EPA under
Section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1.
1979. Notice of availability of the Initial
Inventory was published in the Federal
Register of May 15,1979 (44 FR 28558).
The requirement to submit a PMN for
new chemical substances manufactured
or imported for commercial purposes
became effective on July 1,1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10.
1979 (44 FR 242) and October 16.1979
(44 FR 59764]. These regulations.

Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Notices
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however, are not yet in effect. Intersted
persons should consult the Agency's
Interim Policy published in the Federal
Register. of May 15,1979,(44 FR 28564)
for guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, ,see page .28567 of the
Interim Policy.

A PMN must include the information
listed in Section 5(d)(1) of TSCA. Under
section 5(d)(2) EPA must-publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(b]. In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this informaiton is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.*

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter,-will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
use(s], the identityof the submitter, and
for health and safety studies. If EPA
determines that portions of this
information are not entitled to
confidential treatment, the Agency will
publish an amended notice and will
place the information in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has g0-days to
review a PMN under section 5(a)(1). The
section 5(d)(2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will

- publish a notice in the Federal Register.
Once the review period ends, the

submitter may manufacture the
substance unless EPA has imposed

restrictions. When the submitter beg
to manufacture the substance, he mu
report to EPA, and the Agency will a
the substance to the Inventory. Aftex
substance is added to the Inventory,
company may manufacture it withou
providing EPA notice under section
5(a)(1)(A).

-Therefore, under the Toxic
Substances Control Act, a summary
the data taken from the PMN is
published herein.

,Interested persons may, on or befe
October 17, 1980, submit to the
Document Control Officer (TS-793),]
F-447, Office of Pesticides and Toxic
Substances, 401 M St., SW, Washing
DC 20460, written comments regardii
these notices. Three copies of all
comments shall be submitted, excep
that individuals may submit single
copies of comments. The comments
to be identified with the document
control number "[OPTS-51124]" and
specific PMN number. Comments
received may be seen in the above o:
between 8:00'a.m. and 4:00 p.m., Mor
through Friday, excluding holidays.
(Sec. 5, 90 Stat. 2012,(15 U.S.C. 2604))

Dated: September 5, 1980.

Warren R. Muir,
DeputyAssistant Administrator for Toxic
Substances.

PMN80-214.

ins Close of Review Period. November 10,
st 1980.
dd Manufacturer's Identity. Claimed
the- confidential. Generic information
any Provided:

Annual sales-Between $10 million and $90
million.

Manufacturing site-North central region,
U.S.

of Standard Industrial Classification Code-205,
Specific Chemical Identity. Claimed

confidential. Generic name provided:
ire Polyester of aliphatic polyols and

aromatic diacids.
Rmt. The following summary is taken from

data submitted by the manufacturer In
ton, the PMN.

Use. Foam polyol.
Production Estimates.

Pounds per year
ire Minimum Maximum

2 year ............................................. 3.000,000 6000,000

ffice . 3 year .............................................. 7000000 10.000.000

day Physical/Chemical Properties.

Viscosity-42,000-47,000 cps.
Non-volatile-99_1
Acid number-6 Max.
Color-18+

* Weight/gallon-10.45 lb.
Toxicity Data. No data were

* submitted.

Occupational exposure.

Maximum Maximum duration Concentration (PPM)
Activity Exposure number

route exposed Hour/day Day/year Average Peak

Manufacture ............ Inhalation. 2 1 251 . . .0
Processing ...... .................... Inhaation....- 1 1 251 ....................... 1-10
Use .................... ............... .... .... Inhaaton-.. 3(?) 8 251 .. . . ... o1
Dispsal Inhalation- 2 a 251 ... ............ t-0

Environmental Release/Disposal. The manufacturer states that less than 10
pounds of the PMN substance will be released into the environment per year and
that wastewater (watez of esterification) will be disposed of through a sanitary
sewer and methyl alcohol will be reclaimed as solvent.
[FR Doe. 80-28013 Filed S-10-. &:45 am]
BILNG CODE 6560-01-M

[FRL 1602-8]

Ground Water System of the
Quaternary Wisconsin Stratified Drift
Deposits in the Upper Rockaway Basin

Municipalities, Rockaway, N.J.;
Request for EPA Determination
Regarding an Aquifer

A petition has been submitted by the
Upper Rockaway RiverWatershed

Association, Denville, New Jersey,
pursuant to Section 1424(e) of the Safe
Drinking Water Act, P.L. 93-523,
requesting the administrator of the
Environmental Protection Agency to
make a determination that the aquifer
underlying the Upper Rockaway Basin
New Jersey is the sole or principal
drinking water source for many
municipalities in Morris County, New
Jersey, which if contaminated; would
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create a significant hazard to public*
health.

This petition is reprinted in full below,

Petition
Under Section 1424 {e) of the Safe Drinking

Water Act of 1974, the Upper Rockaway
River Watershed Association petitions the
U.S. Environmental Protection Agency
Administrator Douglas Costle and the U.S.
Environmental Protection Agency Region II
Acting Regional Administrator Richard T.
Dewling to designate the Quaternary
Wisconsin Stratifed Drift deposits in the
Upper Rockaway Basin municipalities as a
sole or principal source aquifer which if
contaminated, would create a significant
hazard to public health.

The petition is submitted in conformance
with the EPA's proposed Rule forSole or
Principal Source Aquifer Areas, Federal
Register, September 29.1977, Subpart B.
148.10 Submission of Petitions.

1. The Upper Rockaway River Watershed
Association is a non-profit organization
incorporated in 1978. This corporation was
formed to protect and conserve our supplies
of 'potable water, reduce and control polluting
elements in the surface and ground waters
and to do all things suitable and appropriate
to protect and improve the water quality of
the area within the Rockaway watershed.
The-Board of Trustees of the Association
consists of representatives from member
municipalities and trustees elected from the
general membership.

2. Contamination of the aquifer would
result in significant hazard to public health
because public water supply systems, as well
as many private wells, depend upon this
aquifer as a sole or principal source of
drinking water. Chlorination is the principal
method of treatment for municipal water
systems. The majority of private wells do not
need chlorination or treatment. The 300,000
people who receive their water from the
Boonton Reservoir, owned by Jersey City, are
also threatened with health hazards in the
event of contamination of the aquifer with
materials that cannot be removed in the
treatment process utilized by the Jersey City
water system. At the present time ground
water quality meets federal drinking water
standards. Surface water quality is generally
good and meets New Jersey FW-2 criteria
except for sporadic violations of Fecal
coliform levels.

3. The Quaternary Wisconsin stratified
drift deposits form the mineral framewoakfor
the most highly developed ground-water
reservoir in the basin. All of the public supply
ground water withdrawals from the area
come from wells screened in stratified drift.
These deposits consist of clay and sand
layers mixed with gravelly sand zones. The
discontinuous nature of the sand layers is
due to deposition by melt water streams.
Both confined and unconfined deposits occur
in the area. The stratified drift deposits occur,
principally, north of the terminal moraine of
the Wisconsin glaciation and in buried
channels under the terminal moraine, and are
closely associated with the Rockaway River
drainage network. As can be seen from the
mapping which accompanies this petition, the
areal extent of the aquifer is relatively small
in relation to the size of the basin.

4. The Wisconsin stratified drift deposits
are the sole or principal source of drinking
water for many municipalities in Morris
County listed below). In addition, the aquifer
is an important source of stream flow for the
Rockaway River. The Boonton Reservoir.
owned by Jersey City, is an Impoundment of
the Rockaway River. Thus, the municipalities
and customers In Hudson. Essex and Bergen
Counties served by the Jersey City Water
Department. whose sold supply Is the
Boonton Reservoir, are also dependent upon
the aquifer.

Estimated 1978 Population-NewJersey
Department of Labor and Industry

Boooton Tom .. ,
aoenton aowm 3.06S
DWn... 13.573
Dwwe 14.465
Je o n... . 15.3m

iNe 1'U 3.422
y4on'm Ivwn 4.403
RW~16.. .45S
Rock-Ws Sotoh 6.618Rokaa Townu , 19.975RodWxsy 17.805

Vctoty Gwdm 1.20Whown 5.755

T0 -133.183
M-socpabes -vad by -%-" Ogy Wow seOptz

J_"e~ MaY 227,521
H1obolam 40.571
Lyncharst 20641
Wet C..dwe= 11.425

To=  300,158

5. Public water supply systems drawing
from the aquifer supply an estimated 89,387
people in the above listed 13 municipalities in
Morris County. In addition to those served by
public water supply wells drawing from the
stratified drift deposits, there are an
estimated 30,000 people (Tetra Tech) served
by individual wells drawing from the glacial
deposits and the Precambrian and Paleozoic
rock aquifers. The glacial deposits supply
over W% of the public drinking water for the
area. The Paleozoic aquifers, while supplying
water to rural areas, have poor water-bearing
properties and are capable of sustaining only
small domestic supplies (Gill & Vecchloli}.
Precambrian aquifers which underlie the area
are usually reliable sources of ground water
for domestic use. Industrial and public supply
wells in Precambrian crystalline rocks have
been only moderately successful In New
Jersey. according to the N.J. Bureau of
Geohoy. Reported yields of over 1.000
domestic welk in the Precambrian aquifer
show a median yield o$ gallons per minute,
but 46% yield 5 gallons per minute or less
(Bureau of Geology Bulletin No. 73).
According to Special Bulletin No. 25, the
hydraulic characteristics of Precambrian
rocks indicate that extreme care must be
taken in developing new supplies near
existing ones. Wells should be located to
provide the least practical amount of mutual
interference. Well pollution is most apt to
occur in rock wells which intersect large open
fractures. Open fractures have little filtration
capability and act as open conduits.
Historically, when areas of well pollution
occur in bedrock zones, municipalities have
had to extend public water service to the
areas. This emphasizes the importance of the

stratified drift areas as the alternative water
supply for developed areas presently drawing
from Precambrian and Paleozoic aquifers.

. There are no alternative sources of
drinking water available which are sufficient
to supply the needs of the Basin. The Town of
Boonton has a small reservoir (125 million
gallons) located within the basin. The
res-rvoir water is of poor quality and has
been used principally to supply industrial
customers. The Town has recently
constructed a water treatment plant in order
to meet potable water standards for the
reservoir water. With the exception of this
reservoir, all other surface water supplies
which have been developed in the basin have
been for consumers outside of the basin who
are served by the Jersey City Water
Department. Alternative sources of drinking
water are available to Jersey City and its
customers through system interconnections
during shortages and other emergencies. But
at best, the availability is of a temporary
nature and cannot be depended upon in times
of severe drought when all surface supply
systems will be impacted. During the dry
years of 1965-1966, the Jersey City Water
Department's Rockaway supplies delivered
4.312 million gallons of water to the
Hackensack. Bayonne and Newark systems.
The Jersey City system is presently drawing
more than the safe yield of their reservoir
based on the record drought. The safe yield
of Jersey City's water supply reservoir is 57.5
million gallons daily based on the 1961-1966
drought. This safe yield allows for a release
of 7.5 million gallons daily from the Boonton
Reservoir. Duringyears of normal rainfall, the
yield of the City's system is estimated to be
over 80 million gallons daily. Stream flows
are recorded at the U.S. Geological Survey's
gauging station near the inlet to the Boonton
Reservoir. Average discharge between 1960
and 1977 was 129 million gallons daily.
During the record drought of 1964 flow
averaged 63.3 million gallons daily.

7. The unconfined aquifer is recharged
directly from precipitation on the outcrop
areas of the stratified drift (Gill & VecchiolL
1965). Thus, the aquifer recharge zones are
primarily the soils overlying the aquifer.
These soils are associated wth the stratified
drift deposits of the Wisconsin glaciation.
The location of the zones of prime recharge
have been Identified in several recent studies
conducted by governmental agencies.
Excerpts from these studies are attached
(attachment No. 1.). The investigations have
shown that the majority of the large IieIing
wells drawing from the stratified dreft aquifer
are located adjacent to the bed of the
Rockaway River and some are in hydraulic
continuity with it. The aquifer system
provides base flow to the Rockaway River;
whlle the Rockaway River and its tributaries
flowing through stratified areas provide
recharge to the aquifer during high flow
conditions. It is thought that recharge from
the Precambrian rocks underlying the drift
deposits Is very small because of the poor
transmissivities of Precambrian rock.

8. The shallo'w nature of the aquifer and the
permeability of the overlying soils make the
aquifer readily conducive to contamination.
In 1979 two public supply wells in Wharton
and Dover have been found to be
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contaminated with Xylene attributed to an
upstream industrial source. Traces of
pesticides and othertoxic chemicals and
metals not natural to ground waterhave been
detected in public and private wells tested by
the New Jersey Departmentpf Environmental
Protection during 1978-1979. At the present
time, however, the quality of water obtained
from the majority of wells in the Quaternary
aquifer is high and levels of chemical
constituents do not violate water quality
standards. Major interstate and local
highways are situated adjacent to and over
the stratified drift deposits. Present
development impacts on the aquifer in many
locations. Nonpoitit pollution is a major
threat to the purity of the water in the aquifer
due to its porous nature. The Rockaway
Valley Regional Sewerage Authority has
recently constructed an interceptor sewer
line which has been placed in the aquifer and"
is in close proximity to many public wells.
Future projects for additional sewer service
lines may be proposed to be located in the
aquifer zones. If not properly constructed and
wisely located, these projects might
contaminate the aquifer through the recharge
zones.

9. 1978 groundwater withdrawals for public
supply were 9.41 million gallons daily. Water
treatment consists mainly of chlorination
with some filtration, iron removal and Ph
adjustment. The following public supply
systems utilize water from the aquifer:

Water Departments of, and estimated
population served.
Town of Boonton (serves portions of

Boonton Twp.)....1 ................................... 9,469
Denville (serves portions of Randolph,

Boonton Twp.. ..................... 15,059
Dover (serves Victory Gardens,

portions of Randolph, Rockaway
Twp., Wharton, Mine Hill) ............... 122,416

Jefferson ............................................................. 773
Mountain Lakes (serves portion of

Boonton Twp.) ......................................... 5 ,102
Rockaway Boroug h (serves portion of

Rockaway Twp.) .................................... 6,604
Rockaway Township .................................. 13,496
Roxbury .......................................................... 1,561
W harton .......................................................... 6,000
Morris County Municipal Utilities

Authority (serves portions of
Randolph and Mine Hill) ...................... 8,907

Total ........................................................... 89,387
' Draft State Water Master Plan, 4C-10.

Source: "Determination of Available Water
Supply in the Rockaway Valley Regional
Sewerage Authority Service Area'.' Tetra
Tech, Inc., June, 1978.

10. Mapping showing the location and
boundaries of the aquifer and the areas
underlain by the aquifer is attached
(Attachment No. 2).

We. therefore, conclude that the
Quaternary Wisconsin Stratified Drift
Aquifer is the sole or principal source of
drinking water in the region, and
contamination of this aquifer would create a
significant hazard to publi6 health. Therefore,
we respectfully request that the "
Administrator and the Acting Regional
Administrator of the U.S. Environmental
Protection Agency determine that the

Quaternary Wisconsin Stratified Drift
Aquifer in the Upper Rockaway Basin
municipalities be designated as the sole or
principal drinking water-source for the area
and that this determination be printed in the
Federal Register as required bySection 1424
(3] of the Safe Drinking Water Act of 1974.

Respectively submitted,
Constance Stroh,
President, Board of Trustees.

Upper Rockaway River Watershed
Association

95 East Main Street
Denville, New Jersey 07834
Area Code: 201 627-8900 Ex. 29 or 263-0102.

November 30, 1979

EPA intends to deicde whether to
make the requested determination at the
earliest time consistent with a complete
review of the relevant data and
information, and a full opportunity for
public participation. In this regard, the
Agency is developing a-full factual
record, and-solicits comments, data and
references to additional sources of
information relevant to the
determination required by Section
1424(e). In particular, information is
sought concerning the hydrogeology of
the Upper Rockaway Basin, the
boundaries of the aquifer and its
recharge areas. In addition, EPA request
information concerning the area or-areas
dependent upon the aquifer the drinking
water, the significance of current or
anticipated projects receiving federal
financial assistance that may result in
contamination of the aquifer, the
prospects that such contamination will
occur as a result of current activities or
events that may be anticipated, and any
other relevant information.
I Comments, data, and references in

response to this notice should b3e
submitted in writing to Charles Warren,
Regional Administrator, Environmental
Protection Agency, Region II, 26 Federal
Plaza, New York, NY 10278, attention:
Upper Rockaway Aquifer; within 60
days of this Notice. Information and
maps submitted by the Upper Rockaway
River Watershed Association
concerning the Upper Rockaway Basin
Aquifer system will be available for
inspection in the Water Supply Branch
office at the above address.

In addition to considering public
comments sent to EPA, the agency will
hold a Public Hearing bn the evening
(7:00 pm to 10:00 pm) of Wednesday
October 15, 1980, at the Municipal
Building, Council Chambers (second
floor 95 E. Main Street, Denville, New
Jersey.

Persons who wish to present prepared
statements at the public hearing are
urged to give notice to Ms: Eileen Reilly/
Wiedow, Water Supply Branch,
Environmental Protection Agency,

Region II, 26 Federal Plaza, New York
NY 10278, 212-264-1332. Written copiq9
of these statements should be submitted
at the hearing for inclusion in the record.

Dated: August 28,1980.
Charles Warren,
RegionalAdministrator.
IFR Doc. 80-28002 Filed 9-10-M, 8:45 ami

BILLING CODE 6560-01-M

FEDERAL COMMUNICATIONS
COMMISSION

[FCC 80-465; BC Docket No. 80-434, File
No. BRET-31; BC Docket No. 80-435, File
No. BPET-549]

Board of Education of Jefferson
County, Ky.; for Renewal-of License of
Station WKPC-TV, Louisville, Ky., and
Metropolitan Louisville Public
Television, Inc., Louisville, Ky.; for
Construction Permit; Memorandum
Opinion and Order

Adopted: July 31, 1980.
Released: September 9, 1980.
By the Commission: Commissioner Quello

concurring in the result.

1. The Commission has before it for
consideration the renewal application of
the Board of Education of Jefferson
County, Kentucky (Board) for
noncommercial television station
WKPC-TV, Louisville, Kentucky, and
the application for a construction permit
for a noncommercial television station
for Channel 15, Louisville, Kentucky,
filed by Metropolitan Louisville Public
Television, Inc. (MLPTV). The
applications are mutually exclusive and
must be designated for a comparative
hearing.

2. The MLPTV Applicatlon. New
applicants are required to give local
public notice upon the filing of their
applications, pursuant to § 73.3580(o" of
the Commission's rules, They must then
file with the CQmmission the statement
described in § 73.3580(h) of the rules.
Thete is no evidence in the file that
MLPTV published the required notice,
To remedy this deficiency, MLPTV will
be required to publish local notice of Its
application and to file a statement of
publication with the presiding
Administrative Law Judge.

3. Corporate applicants must file with
their applications a copy of their articles
of incorporation and by-laws, certified
by the Secretary of State or other
appropriate official (FCC Form 340,

-Section 11, Paragraph 3(a)). MLPTV did
submit a copy of its articles of
incorporation and by-laws (Exhibits II-
A and II-B), However, neither document

'Formerly. § 1.580.
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appears to be certified by the Kentucky
Secretary of State or other appropriate
official. Accordingly, MLPTV will be
required to submit a certified copy of its
articles of incorporation and by-laws.

4. The channels reserved for
educational use are intended to serve
the educational and cultural broadcast
needs of the entire community to which
they are assigned. Fostering Expanded
Use of UHF Television Channels, 2 FCC
2d 527 at 542 (1965]. Therefore, non-
commercial television applicants which
are non-profit organizations are required
to show that their officers, directors and
governing board are broadly
representative of the educational,
cultural and civic groups in the
community (FCC Form 340, Section I,
Paragraph 11(a)). MLPTV's current
officers-a physician, two businessmen
and a housewife-do not appear to be
representative of such groups in the
community. Accordingly, an issue will
be specified.

5. Moreover, these individuals are
only the "Initial Members" of the
applicant corporation. MLP'IVs by-laws
state that the initial members will hold a
first annual meeting at an undetermined
date and elect 27 persons to a "broadly
representative" board of directors which
will take over the business, property and
affairs of the applicant In addition,
MLPTV has submitted a proposed
agreement with the University of
Louisville which gives the University the
right to become a member of the
corporation and the power to appoint
one-half of the directors. As a result the
Commission has no information
regarding the identity of the individuals
who will govern the station as its board
of directors and whether they meet the
Commission's legal qualification
requirements as set forth in Section 11 of
the application. Moreover, working
control and the right to determine
MLPTV's policies and manner of
operation may actually reside in an
entity other than the applicant, i.e., the
University of Louisville. Accordingly, an
inquiry is necessitated and an
appropriate issue will be specified.

6. MLPTV's application reveals the
following estimated costs for
construction and three months'
operation:
Tran smitee $174.900
Antenna system 156.765
Freqecy and moduatiown monAos 27.700
Stuio technal equpmen.Vad _ 181.350
Lease of Lind_
BcukWgs .... .. 8.00

Total co wets S78716
Opening -s (trise Mont" 104275

Tota 82.991
'1.LP1V mstnted cost el oprabon for one yee as

S417.100.

MLPTV submits a proposed
agreement (Exhibit H-C) with the
University of Louisville under which
each party will provide certain facilities
and equipment. MLPTV's costs under
this arrangement (for its provision of
equipment and for reimbursement to the
University) are not specified in the
agreement. Nor has MLPTV submitted a
sales contract or other written basis for
the estimated equipment costs. Finally,
MLPTV has not provided for installation
costs and legal fees. Accordingly, an
inquiry is warranted.

7. Further, assuming arguendo the
validity of its cost estimates, MLP)TV
has not slown the availability of
sufficient funds to construct and operate
as proposed. It appears that NMLPTV has
improperly listed certain of the same
figures twice. For example, a $250,000
Corporation for Public Broadcasting
grant and $125,000 in donations are
applied io both construction and
operating funds. New capital for
construction in the amount of S70,000 is
listed again under operating funds as
civic group donations. Equipment
rentals valued at $20,000 under
construction funds reappear under
operating funds as project inoere. As a
result, it is impossible to determine
MLPTV's estimate of available
construction and operating funds.
Moreover. M.LPTV has not provided
documentation to substantiate any of
the financial data, other than $1000
cash. Therefore, a general financial
issue will be specified.

8. When MLPTV filed its application.
noncommercial applicants and licensees
were not required to submit
documentation regarding efforts to
ascertain community problems and
needs. Ascerlainment of Community
Problems, 58 FCC 2d 526, 543 (1976).
However, even though formal
ascertainment procedures were not then
in effect for noncommercial
broadcasters, it was firmly established
Commission policy that noncommercial
licensees must ascertain the needs and
interests of their communities and
program to meet those needs. Alaboma
Educational Television Commission, 50
FCC 2d 461 (1975). Formal ascertainment
rules for non-commercial applicants
have been in effect now for more than
three years. The question, therefore, is
what showing should be made by
MLPTV. The Commission can not make
a finding that grant of MLPTV's
application is in the public interest
without a demonstration by MLPTV that
it has ascertained its community's
problems and prepared programs to
address those problems. Moreover, we
note that the Board complied with our

ascertainment rules in its 1979
supplemental renewal application.
Accordingly, we believe that the public
interest, as well as the equities of the
comparative situation, will be best
served by requiring MflPTV to amend its
application to demonstrate compliance
with our current ascertainment rules.
(See. Section IV. Paragraphs 7, 8 and 9,
FCC Form 340. July 1979 edition].

9. MLPTV proposes to use the existing
transmitter site of station WKPC-TV
and therefore would be short-spaced to
station WTIU in Bloomington, Indiana.
Since this would be a continuation of
the present situation, good cause exists
for a waiver of § 73.610 of the rules
(minimum distance separations between
stations).

10. The Board's RenewalApplicatLon.
Examination of the Board's application
indicates that it is legally, financially
and technically qualified to operate as
proposed. However, since its application
is mutually exclusive with that of
MLP2TV. both applications must be
designated for hearing as specified
below.

11. Accordingly, it is ordered. That
pursuant to section 309(e) of the
Communications Act of 1934, as
amended. the captioned applications are
designated for hearing in a consolidated
proceeding, at a time and place to be
specified in a subsequent Order, upon
the following issues.

(a) To determine with respect to
Metropolitan Louis-.lle Public
Television. Inc.:

(i) Whetherits current officers,
directors, and members of the governing
board are broadly representative of the
educational, cultural and civic groups in
the community.

(ii) The facts and circumstances
concerning its proposed election of
directors and proposed agreement with
the University of Louisville relating to
appointment of directors; and the effect
of these proposals on its structure and
control;

(iii) The effect of the evidence
adduced pursuant to issues (i] and (ii]
above on its basic and/or comparative
qualifications.

(b) To determine with Tespect to
Metropolitan Louisville Public
Television, Inc.. the funds necessary to
construct and operate the proposed
station; the funds available to-meet
these costs; and, in light of the above,
whether the applicant is financially
qualified.

-(c) To determine ii the extent to
which the past and proposed operation
of the Board of Education of Jefferson
County, Kentucky and the proposed
operation of Metropolitan Louisville

F=1 _Q
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* Public Television, Inc., will be integrated
into the overall cultural and educational
objectives of the respective applicints,
(ii) the manner in which the past and
proposed operation of the Board of
Education of Jefferson County, Kentucky
and the proposed operation of
Metropolitan Louisville Public
Television, Inc., meet the needs of the
community to be served, and (iii)
whether these factors demonstrate that
one applicant will lrovide a superior
noncommercial television broadcast'
service; and

(d) In light of the evidence adduced
pursuant to the foregoing issues, to
determine which of the applications
should be granted.

12. It is further ordered, That MLPTV
shall publish local public notice of its
application and shall file a statement of
publication with the presiding
Administrative Law Judge within 40
days after this Order is published in the
Federal Register.

13. It is further ordered, That MLPTV
shall file a properly certified Copy of its
articles of incorporation and by-laws
with the presiding Administrative Law
Judge within 40 days after this Order is
published in the Federal Register.

14. It is further orderedl, That MLPT
shall amend its application to comply
with the Commission's noncommercial
television ascertainment procedures and
shall file such amendment with the
presiding Administrative Law Judge
within 60 days after this Order is
published in the Federal Register, or
within such time as the presiding judge
directs.

15. It is further ordered, That, to avail
themselves of the opportunity to be
heard, the applicants herein shall,
pursuant to §1.221(c) of the
Commission's rules, in person or by
attorney, within 20 days of the mailing
of this Order, file with the Commission
in triplicate a written appearance stating
an intention to appear on the date fixed
for the hearing and to present evidence .
on the issues specified in this Order.

16. It is further ordered, That the
applicants herein shall, pursuant to
section 311(a)(2) of the Communications
Act of 1934, as amended, dnd § 73.3594
of the Commission's Rules, give notice
of the hearing, (either individually or, if
feasible and consistent with the Rules,
jointly) within the time and'manner
prescribed in that Rule, and shall advise
the Commission of the publication of
such notice as required by § 73.3594(g)
of the rules.

17. It is further ordered, That the
Secretary of the Commission shall mail
to the parties herein, a copy of this
Memorandum Opinion and Order by

Certified Mail, Return Receipt
Requested.
Federal Communications Commission.
William J. Tricauico,
Secretary.
(FR Doc. 80-279,3 Filed 9-10-80: &45 am]
BILLING CODE 6712-01-M

[Report No.. 1247]

Petitions for Reconsideration of
Actions in Rule Making Proceedings
September 4, 1980.

The following-listings of petitions for
reconsideration filed in Commission
rulemaking proceedings is published
pursuant to 47 C.F.R. § 1.429(e).
Oppositions to such petitions for
reconsideration must be filed within 15
days after publication of this Public
Notice in the Federal Register.Replies to
an. opposition must be filed within 10
days after the time for filing oppositions
has expired.
Subject- Request to require the broadcasting

of public service announcements regarding
the existence and available'services of the
Consumer Assistance Office. (RM-3632)

Rule Section: 73.
Filed By: Nolan A. Bowie, Attorney for

Citizens Communications Center on 8-25-
80.

Subject Establishment of Policies and
Procedures for Consideration of
Applications to Provide Specialized
Common Carrier Services in the Domestic
Public Point-to-point Microwave Radio
Service and Proposed Amendments to
Parts 21,43 and 61 of the Commission's
Rules. (Docket No. 18920)

Filed By: Victor J. Toth and Mary F.
Dominiak. Attorneys for The Rolm
Corporation on 8-15-80.

Federal Communications Commission.
William J. Tricarico,
Secretary.
[FR De. 80-27952 Filed 9-10-80; 8:45 am]
BILLING CODE 6712-01-M1&

[FCC 80-501]

Emergency Broadcast System; During
the Week of September 15, 1980
September 3, 1980.

A test of the EmergencyBroadcast
System (EBS) has been scheduled during
the week of September 15, 1980. Only
ABC, MBS, NPR, AP Radio, CBS, IMN
NBC, and UPI Audio Radio network •
affiliates will receive the Test Program
for the Closed Circuity Test. AP and UPI
wire service clients will receive

activation and termination messages of
theClosed Circuit Test. Television
networks are not participating in the
Test.

Network and press wire service
affiliates will be notified of the test

procedures via their network
approximat'6ly 30 t6 45 minutes prior to
the test.

Final evaluation of the test l
scheduled to be made about 1 month
after the test.

This is a closed circuit test and will
not be broadcast ovel' the air.

Action by the Commission August 28,
1980. Commissioners Ferris (Chairman),
Lee, Quello, Washburn, Fogarty, Brown
and Jones.
Federal Communications Commission
William J. Tricarico,
Secretary.
iFR De. 80-27951 Filed 9-10-M. 8:4, am]
BILLING CODE 6712-01-M

Radio Technical Commission for
Marine Services

The meeting of Special Committee 75,
"MPS-Automatic Coordinate
Conversion Systems," previously
announced for 9:00 a,m., September 19
(45 FR 56189, August 22, 1980) has been
rescheduled.for 9:00 a.m. on Tuesday,
September 30. The site and agenda are
not changed. For questions concerning
this meeting, Contact the Executive
Secretary, RTCM, at (202) 632-6490.
Federal Communications Commission.
William J. Tricarico,
Secretary.
(FR Doec. 80-27950 Filed 9-10-0 8:45 am]
BILLING CODE 6712-01-M

FEDERAL RESERVE SYSTEM

Allied Bancshares, Inc.; Acquisition of
Bank

Allied Bancshares, Inc., Houston,
Texas, has applied for the Board's '
approval under section 3(a)(3) of the
Bank Holding Company Act (12 U.S.C.
1842(a)[3)] to acquire 100 per cent of the
voting shares of First Bank of Edna,
Edna, Texas. The factors that are
considerd in acting on the application
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Dallas.
Any person wishing to comment on the
application should submit views In
writing to the Reserve Bank to be
received not later than October 0, 1080.
Any comment on an application that
requests a hearing must Include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would bq presented at
a hearing.
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Board of Governors of the Federal
Reserve System, September 5.1980.
Cathy L. Petryshyn,
Assistant Secretaryof the Board.
[ Doc. 80-27 Filed 9-10-8M 845 aml
BILIJNG CODE 6210-01-M

Allied Bancshares, Inc.; Acquisition of
Bank

Allied Bancshares, Inc., Houston.
Texas, has applied for the Board's
approval under section 3(a][3) of the
Bank Holding Company Act (12 U.S.C.
1842(a)(3)] to acquire 100 per cent of the
voting shares of Security National Bank,
Houston, Texas. The factors that are
considerd in acting on the application
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Dallas.
Any person wishing to comment on the
application should subndt views in
writing to the Reserve Bank to be
received not later than October 6. 1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu ofp hearing,
identifying specifically any questions of
'fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal
Reserve System, September 5. 1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
IFR Doe. 80-27989 Filed 9-10-80; 846 am]
BILLNG CODE 6210-01-M

Antioch Holding Co.; Formation of
Bank Holding Company

Antioch Holding Company, Antioch,
Illinois, has applied for the Board's
approval under Section 3(a)(1) of the
Bank Holding Company Act (12-U.S.C.
1842(a)(1) to become a bank holding
company by acquiring 80 percent or
more of the voting shares of State Bank
of Antioch, Antioch, Illinois. The factors
that are considered in acting on the
application are set forth in Section 3(c)
of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Chicago.
Any person wishing to comment on the
application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551 to be
received no later than October 6,1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation

would not suffice in lieu of a hearing.
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Govemors of the Federal Reserve
System, September 5,1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[FR Doe. 80-276 Filedg9-10-f &-45 amI
BILNG CODE 6210-01-M

Chase Manhattan Corp.; Proposed
Issuance and Sale of Travelers Checks

The Chase Manhattan Corporation.
New York, New York, has applied.
pursuant to section 4(c)[8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.4(b)(2) of the
Board's Regulation Y (12 CFR
§ 225.4(b)(2)), for permission to engge
de novo in the issuance and sale of
travelers checks.

These activites would be performed
from offices of financial and non-
financial selling agents, and the
geographic area to be served is
worldwide. The activity of issuing
traveler's checks has not been specified
by the Board in § 225.4(a) of Regulation
Y as permissible for bank holding
companies but the Board has approved
the activity by order. The activity of
selling travelers checks has been
specified by the Board in § 225.4(a) of
Regulation Y as permissible for bank
holding companies, subject to Board
approval of individual proposals in
accordance with the procedures of
§ 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition. or
gains in efficiency, that outweigh
possible adverse effects such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing.
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors of
at the Federal Reserve Bank of New
York.

Any views or requests for hearing
should be submitted in writing and

received by the Secretary. Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551. not
later than October 3,1980.

Board of Governors of the Federal Reserve
System. September 4.1980.
Cathy L Petryshyn,
Assistant Secretary of the Board
[FR Dec. M6-2M Ved 9-10-1; &45 aml
DILLN4 COoE 6210-01-M

Duroc Investment Co.; Proposed
Retention of Commercial Finance
Activities

Duroc Investment Company, Table
Rock, Nebraska. has applied, pursuant
to section 4(c](8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8)] and
§ 225.4(b)(2) of the Board's Y Regulation
(12 CFR § 225.4(b)(2), for permission to
retain its commercial finance activities.

Applicant states that it would
continue to engage in the activity of
purchasing participations in commercial
loans made by affiliated banks. These
activities would be performed from
Applicant's offices in Table Rock.
Nebraska, and the geographic area to be
served is the area surrounding Table
Rock. Nebraska. Such activities have
been specified by the Board in § 225.4(a)
of Regulation Y as permissible for bank
holding companies, subject to Board
approval of individual proposals in
accordance with the procedures of

225.4(b).
Interested persons may express their

views on the question whether
consummation of the proposal can"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests.
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing.
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551. not
later than October 6. 1980.
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Board of Governors of the Federal Reserve
System, September 5. 1980.
Cathy L. Petryshyn, --

Assistdnt Secretary of he Board.
IFR Doc. 80-27991 Filed 9-10-80; 8:45 am]

BILLING CODE 6210-0I-M

First City Bancorp. Inc.; Foimation of
Bank Holding Company

First City Bancorp. Inc., Marietta,
Georgia, has applied for the Board's
approval under section 3(a)(1) of the
Bank Holding Company Act (12 U.S.C.
1842(a)(1) to become a bank holding
company by acquiring 109 percent of the
voting shares of The First National Bank
of Cobb County, Marietta, Georgia. The
factors that are considered in acting on
the application are set forth in section
3(c) of the Act (12 U.S.C. 1842(c)].

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than October 6, 1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically anyquestions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal
Reserve System, September 5,1980.

* Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-27997 Filed 9-10-80; 8:45 am]
BILLING CODE 6210-01-M

• First Keyes Bancshares, Inc.;
Formation of Bank Holding Company

First Keyes Bancshares; Inc., Keyes,
Oklahoma, has applied for the Board's
approval under section 3(a)(1) of the
Bank Holding Company Act (12 U.S.C.
1842(a)(1) to become a bank holding
company by acquiring 80 percent or
more of the voting shares of The First
State Bank, Keyes, Oklahoma. The
factors that are considered in acting on
the application are set forthin section
3(c) of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board ,of Governors or

- at the Federal Reserve Bank of Kansas
City. Any person wishing to comment on
the application should submit views in
writing to the Reserve Bank, to-be
received riot later than Octoberr 6, 1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,

identifying specifically any questions of
fact that are in dispute and summarizing
the evidence' that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, September 5, 1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-279961Filed 9-10-80;8:45 am]
BILLING CODE 6210-01-M

First National Bancshares of
Louisiana, Inc.; Formation of Bank
Holding Company

First National Bancshares of
Louisiana, Inc., Alexandria, Louisiana,
has applied for the Board's approval
under section 3(a)(1) of the Bank
Holding Company Act (12 U.S.C.
1842(a)(1)) to become a bank holding
company by acquiring 90.34 per cent of
the voting shares of Security First
National Bank, Alexandira, Louisiana,
thus increassing its interest in the bank's
voting shared to 100 per cent. The
factors that are considered in acting on
the application are set forth in § 3(c) of*
the Act {12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than October 6,1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questi6ns of
fact that are in dispute and summarizing
the evidence.that Would be presented.at
a hearing.

Board of Governors of the Federal
Reserve System, September 5, 1980.
Cathy L.-etryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-27985 Filed 9-10-80; 8:45 am]
BILLNG CODE 6210-01-M

,Gwinnett Holding Co.; Formation of
Bank Holding Company

Gwinnett Holding Company,
Snellville, Georgia, has applied for the
Board's approval under section 3(a)(1) of
the Bank Holding Company Act (12
U.S.C. 1842(a)(1)) to become a bank
holding company by acquiring '80 per
cent or more of the voting shares of
Gwinnett County Bank, Snellville,
Georgia. The factors that are considered
in acting on the application are set forth
in section 3(c) of the Act (12 U.S.C.
1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Atlanta,
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than October 0, 1800.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a'hearing'

Board of Governors of the Federal
Reserve System, September 5,1980.
Cathy L Petryshyn,
Assistant Secretary of the hoard.
[FR Dor. 80-27995 Filed 9-10-80 8:45 am]
BILNG CODE 6210-01-M

Lunbermans Mutual Casualty Co. and
Kemper Corp.; Nonbanking Activities

Lumbermans Mutual Casualty
Company and its subsidiary, Kemper
Corporation, both of Long Grove,
Illinois, has applied, pursuant to Section
4(d) of the Bank Holding Company Act,
(12 U.S.C. 18j3(d)), for an exemption
from the provisions of the-Act limiting
the nonbanking activities of a bank
holding company. Applicant controls
Bank of Chigago, Chicago, Illinois.

Under Section 4(d), the exemption
may be granted "(1) to avoid disrupting
business relationships that have existed.
over a long period of years without
adversely affecting the banks or
communities involved, or (2) to avoid
forceds ales of small locally owned
banks to purchasers not similarly
representative of community interests,
or (3) to allow retention of banks that
are so small in relation to the holding
company's total interests and so small
in relation to the banking market to be
served as to minimize the likelihood that
the bank's powers to grant or deny
credit may be influenced by a desired to
further the holding company's other
interests."

Interested persons may express their
views on this matter. The application
may be inspected at the offices of the
Board of Governors or at the Federal
Reserve Bank of Chicago. Any request
for a hearing on this matter should be
accompanied by a statement
summarizing the evidence the person
requesting the hearing proposes to
submit or to elicit at the hearing and a
statement of the reasons why this
matter should not be resolved without a
hearing.

Any views or requests for a hearing
should be subitted in writing and
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received by the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, not
later than October 3,1980.

Board of Governors of the Federal
Reserve system, September 4,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-27M Filed 9-10-W. WA5 am]
BILUNG CODE 6210-01-M

Marsh Investments, N.V., et al.;
Acquisition of Bank

Marsh Investments, N.V., Curacao,
Netherlands Antilles; Marsh
Investments, B.V., Rotterdam, The
Netherlands; and M.F.G. Investments,
Inc., Hialeah, Florida, have applied for
the Board's approval under section
3(a)(3) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(3)) to acquire 31
percent or more of the voting shares of
Deerfield Beach State Bank, Deerfield
Beach, Florida. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The applications may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
applications should submit views in
writing to the Reserve Bank to be
received not later than October 6,1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal
Reserve System, September 5. 1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[FR Do. 80-27990 Filed 9-10-8. &45 azni
BIWNG CODE 6210-01-M

Western Bancshares of Truth or
Consequences, Inc.; Formation of
Bank Holding Company

Western Bancshares of Truth or
Consequences, Inc., Truth or
Consequences, New Mexico, has
applied for the Board's approval under
section 3(a)(1) of the Bank Holding
Company Act (12 U.S.C. 1842(a)(1)) to
become a bank holding company by
acquiring 80 per cent or more of the
voting shares of Western Bank, Truth or
Consequences, New Mexico. The factors
that are considered in acting on the
application are set forth in section 3(c)
of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Dallas.
Any person wishing to comment on the
application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551 to be
received no later than October 3.1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal
Reserve System, September 4,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Do= 80-279M Filed 9-10-80 &45 aml
BILUNG CODE 6210-01-M

Wyoming Bancorporatlon; Acquisition
of Bank

Wyoming Bancorporation, Cheyenne,
Wyoming, has applied for the Board's
approval under section 3(a)(3) of the
Bank Holding Company Act (12 U.S.C.
1842(a)(3)) to acquire 98 per cent or more
of the voting shares of First Wyoming
Bank-Wright. Wright, Wyoming, a
proposed new bank. The factors that are
considered in acting on the application
are set forth in section 3[c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City. Any person wishing to comment on
the application should submit views in
writing to the Reserve Bank to be
received not later than October 6,1980.
Any comment on an application that
requests a hearing rtst include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal
Reserve Sysfem, September 5,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80,-2793 led 9-10-a0 14$ aml
BILUNG CODE 6210-01-M

GENERAL ACCOUNTING OFFICE

Regulatory Reports Review; Receipt of
Report Proposals

The following requests for clearance
of reports intended for use in collecting
information from the public were

received by the Regulatory Reports
Review Staff, GAO, on September 5.
1980. See 44 U.S.C. 3512(c) and (d). The
purpose of publishing this notice in the
Federal Register is to inform the public
of such receipt.

The notice includes the title of each
request received; the name of the agency
sponsoring the proposed collection of
information; the agency form number, if
applicable; and the frequency with
which the information is proposed to be
collected.

Written comments on the proposed
NRC requests are invited from all
interested persons,'organizations, public
interest groups, and affected businesses.
Because of the limited amount of time
GAO has to review the proposed
requests, comments (in triplicate) must
be received on or before September 29.
1980, and should be addressed to Mr.
John M. Lovelady, Senior Group
Director, Regulatory Reports Review,
United States General Accounting
Office, Room 5106,441 G Street. NW,
Washington, DC 20548.

Further information may be obtained
from Patsy J. Stuart of the Regulatory
Reports Review Staff, 202-275-3532.
Nuclear Regulatory Commission

The NRC requests clearance of
revisions to 10 CFR Part 50, Domestic
Licensing of Production and Utilization
Facilities, to- (1) require applicant/
licensee to submit emergency plans. as
well as State and local government
response plans to NRC, (2) require that
emergency planning considerations be
extended to "Emergency Planning
Zones" [EPZs) as identified in NUREG-
0396. and (3) upgrade 10 CFR 50,
Appendix E. The Commission's interest
in emergency planning is focused
primarily on situations that may cause
or may threaten to cause radiological
risks affecting the health and safety of
workers or the public. The NRC and the
public have recognized the increasing
importance of emergency planning.
Emergency plans should be directed
toward mitigating the consequences of
the emergencies and should provide
reasonable assurance that appropriate
measures can and will be taken to
protect the public health and safety in
the event of an emergency. Although it
is not possible to develop a completely
detailed plan encompassing every
conceivable type of emergency, advance
planning can create a high order of
preparedness (including provisions of
necessary equipment, supplies, and
services) and ensure an orderly and
'timely decisionmaking process at times
of stress. The specific sections that are
amendedjre as follows: paragraph (g)
of section 50.33; a new section 50.47;
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new paragraphs (q), (r), (s), (t) and (u) of
section 50.54; and Appendix E is
amended. The NRC estimates that
approximately 200 licensees are subject
to these regulations and that reporting
burden will average 4,160 hours per
licensee. .

The NRC requests clearance for the
application and reporting requirements
contained in new section 70.32(i) of 10
CFR Part 70, Domestic Licensing of
Spedial-Nuclear Material. The
Commission is amending this part of its
regulations to require certain Special
Nuclear Material licensees (those
licensees engaged in fuel processing and-
fabrication, scrap recovery or
conversion of uranium hexafluroide) to
maintain their emergency plans up to
date. Section 70.32(i) states that
licensees required to submit emergency
plans in accordance with section 70.22(i)
shall follow and maintain in effect, an
emergency plan approved by the
Commission. Licensees may make
changes to the approved plan without
Commission approval only if such
changes do not decrease the '
effectiveness of the plan and the plan as
changed continues to meet the
requirements of Appendix E, Section IV,
of 10 CFRPart 50. Licensees are required
to submit a report to the NRC which
describes each change made to the plan
within six months after the change is
made. Proposed changes that would
decrease the effectiveness of the
approved emergency plan may not be
implemented without applidation to and
approval by the Commission. The NRC
estimates the number of licensees
subject to these requirements are 30 and
that annually approximately 4 licensees
will file reports involving insignificant
changes to plans which will average 4
hours per report, and one licensee will
file a report involving significant
changes to the plan which will average
2,080 per report.
Norman F. Heyl,
RegulatoryRdpors, Review Officer.
IFR Doec. 60-28095 Filed 9-10-80 8:45 am]
BILLING CoDE 1610-01-M

GENERAL SERVICES
ADMINISTRATION

[D-80-5]

Delegation of Authority to the Director
of Central Intelligence

1. Purpose. This delegation authorizes
the Director of Central Intelligence to
lease office space for the domestic field
offices of the Central Intelligence
Agency.

2. Effective date. This delegation is
effective immediately. -

3. Expiration date. This delegation
shall remain in effect until revoked.

4. Delegation. a. Pursuant to the
authority vested in me by the Federal
Property and Administrative Services
Act of 1949, 63 Stat. 377, as amended,
authority is hereby delegated to the
Director of Central Intelligence to
perform all functions in connection with
the leasing of office space, up to 5,000
square feet per field office, to meet the
requirements of the Central Intelligence
Agency domestic field offices.

b. This delegation shall extend to
leasing space under authority in section
210(h)(1) of the above-cited act (40
U.S.C. 490(h)(1)).

c. The Director of Central Intelligence
may redelegate this authority to any
official or employee of the Central
Intelligence Agency.

d. This authority shall be exercised in
accordance with the applicable
limitations and requirements of the
above-cited act; section 322 of the Act of
June 30,1932 (40 U.S.C. 278a), as .
amended; other applicable statutes; and
regulations, policies, procedures, and
controls piescribed by the General
Services Administration.

Dated: August 29,1980.
R. G. Freeman I1,
Administrator of General Services.
[FR Doec. 80-27876 Filed 9-40-80; 8.45 am]
BILLING CODE 6820-23,-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Health Services-Administration

Community Health Center and Migrant
Health Center Projects In Certain
Areas in Idaho; Announcement of
Availability of Grants

The Health Services Administration
announces that the Regional Office,
Region X, Seattle, Washington, will -
accept applications from public and
nonprofit private entities for project
grants in fiscal year 1981 to support the
development and operation of jointly
funded community health center and
migrant health center projects in the
Caldwell, Payette, Burley, Twin Falls,
and Blackfoot, Idaho areas. An
application may be for any one or
combination of these sites. The Region
intends, where feasible and appropriate,
to integrate the grant resources of the
Community Health Centers program
(authorized by section 330 of the Public
Health Service Act), the Migrant Health
Centers program (authorized by section
329 of the PHS Act), and the health
manpower resources of the National
Health Service Corps (authorized by

sections 331-338 of theAct) to support
these projects. The approximate
amounts of the grants for these projects
in fiscal year 1981 are expected to be:
Caldwell-$250,000
Payette-$250,000
Burley-$250,000
Twin Falls--$250,000
Blackfoot-$200,000

Progrim descriptions appear at 13.224,
13,246, and 13.258 in the Catalogue of
Federal Domestic Assistance.

Program guidance material,
application forms, instructions,
consultation and technical assistance
regarding development of an application
may be requested from: Ms. Berykl
Cochran, Regional Program Consultant
for Community Health Centers,
Department of Health and Human
Services, Public Health Service, Region
X, 1321 Sedond Avenue M/S 835,
Seattle, Washington 98101, Telephone:
(206) 442-4513.

Applications must be received In the*
Regional Office postmarked by
November 1, 1980, to be considered for
funding, and will be subject to
competitive, objective review, taking
into account the criteria set forth in the
community health services regulations
at 42 CFR 51c.204, 51c.305, 56.204, and
56.305. Applications must be submitted
to the appropriate Health Systems
Agency for review according to the
instructions provided by theRegional
Office.

Dated: Augzst 28,1980.
George L Lythcott,
Administrator, Health Services
Administration.
[FR Doe. 80-278M0 Filed 9-10-8? 8.45 am

BILLING-CODE 4110-84-M

DEPARTMENT OF HOUSING AND

URBAN DOVELOPMENT

Office of the Secretary

[Docket No. D-80-615]

Designation of General Deputy
Assistant Secretary for Policy
Development and Research

David F. Garrison is hereby
designated General Deputy Assistant
Secretary for Policy Development and
Research and is authorized to exercise
all the authority vested in the Assistant
Secretary for Policy Development and
Research. ,
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Effective date: This designation shall
be effective immediately.

Moon Landrieu,
Secretary of Housing and Urban
DevelopmenL
[FR Doec. 80-27973 Filed 9-10-8 8:45 aml

BILLING CODE -4219-01-M

[Docket No. N-80-1020]

Privacy Act of 1974; Deletion of
Systems of Records.

AGENCY: Department of Housing and
Urban Development.
ACTION: Deletion of systems of records.

SUMMARY: Notice is given that seven
Privacy Act Systems of records are
deleted.
EFFECTIVE DATE: September 11, 1980.

ADDRESS: Rules pocket Clerk, Room
5218, Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410.

FOR FURTHER INFORMATION CONTACT:
Robert English, Departmental Privacy
Act Officer, Telephone 202-557-0605.
This is not a toll free number.

SUPPLEMENTARY INFORMATION: On
December 13,1979, the Department
published in the Federal Register (44 FR
72288-72308) an annual notice of the
Privacy Act systems of records it
maintains. The seven record systems
being deleted were described in that
notice. The systems are HUD/DEPT-59,
Disaster Assistance Personnel Reserve
Files; HUD/FIA-1, Federal Crime
Insurance; HUD/FIA-2, The National
Insurance Application and Related
Documents Files; HUD/FDAA-1,
Disaster Recovery Assistance Files:
HUD-H-2, HUD Temporary Housing
File; HUD/DEPT-35, Personnel Medical
Records; and HUD/H-4, Mortgage
Activities Review System. This notice
deletes the systems of records for the
following reasons: HUD/DEPT-59,
HUDIFIA-1, HUD/FIA-2, HuD/FDAA-
1, and HUD/H-2 have been transferred
to the Federal Emergency Management
Agency. HUD/DEPT-35 has been -
ubsumed by OPM/GOVT-1, General

Personnel Records, published by the
Office of Personnel Management. HUD/
H-4 is deleted because the records are
organized by firms applying to become
HUD-approved mortgages, and
information is not retrieved by
individual name or identifier, but rather
by the firm identifier.

Authority. 5 U.S.C. 552a. 88 Stat 1896: Sec.
7(d) Department of HUD Act (42 U.S.C.
3535(d)]).

Issued at Washington. D.C.. September 3.
1980.
William A. Medina,
Assistant SecretaryforAdminist ration.
[FR Dom 80-2052 Filed 9-10- a 45 ar ]
BILLING CODE 4210-01-M

[Docket No. N-80-1021]

Privacy Act of 1974; New System of
Records
AGENCY: Department of Housing and
Urban Development.
ACTION: Notification of new system of
records.

SUMMARY: The Department is giving
notice of a new system of records it
intends to maintain which is subject to
the Privacy Act of 1974.
EFFECTIVE DATE: The system shall
become effective without further notice
October 11, 1980, unless comments are
received on or berfore that date which
would result in a contrary
determination.
ADDRESS: Rules Docket Clerk, Room
5218, Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washington, D.C. 20410.
FOR FURTHER INFORMATION CONTACT:
Robert English, Departmental Privacy.
Act Officer, Telephone 202-557-OO5.
This is not a toll-free number.
SUPPLEMENTARY INFORMATION: The
system is Grievance Records (HUD/
DEPT-66). The system will contain
records of grievances filed by HUD
employees. This system was previously
published by the Office of Personnel
Management as Grievance Records
(OPM/GOVT-2). The Office of
Personnel Management has indicated
that it plans to cancel OPM/GOVT-2.
Therefore HUD is publishing HUD/
DEPT-66 to ensure coverage for records
maintained on employee grievances.
This notice duplicates information in the
Office of Personnel Management notice,
except for making the notice specific to
the Department of Housing and Urban
Development. Therefore, no report on a
new system of records has been
submitted. Appendix A, which lists the
addresses of HUD's field offices was
published at 44 FR 72307 (December 13,
1979) and supplemented at 45 FR 6479
(January 28,1980).

HUD/DEPT-66

SYSTEM NAME:
Grievance Records.

SYSTEM LOCATION:
Headquarters and field offices. For a

complete list of these offices, with
addresses, see Appendix A.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Current or former HUD employees
who have submitted grievances in
accordance with part 771 of OPM
regulations (5 CFR 771), HUD
regulations, or a negotiated procedure.

CATEGORIES OF RECORDS IN THE SYSTMa

The system contains records relating
to grievances filed by agency
employees. These case files contain all
documents related to the grievance,
including statements of witnesses.
reports of interviews and hearings.
examiner's findings and
recommendations, a copy of the original
and final decision, and related
correspondence and exhibits. This
system includes files and records of
internal grievance and arbitration
systems that HUD may establish
through negotiations with recognized
labor organizations.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

5 U.S.C. 1302, 3301, 3302, E.O. 10577, 3
CFR 1954-1958 Comp., p. 218, EO 10987,
3 CFR 1959-1963 Comp., p. 519.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES.

These records and information in
these records may be used: a. To
disclose pertinent information to the
appropriate Federal, State, or local
agency responsible for investigating.
prosecuting, enforcing. or implementing
a statute, rule, regulation. or order,
where the disclosing agency becomes
aware of an indication of a violation or
potential violation of civil or criminal
law or regulation.

b. To disclose information to any
source from which additional
Information is requested in the course of
processing a grievance, to the extent
necessary to identify the individual.
inform the source of the purpose(s) of
tie request and identify the type of
information requested.

c. To disclose information to a Federal
agency in response to its request, in
connection with the hiring or retention
of an employee, the issuance of a
security clearance, the conducting of a
security or suitability investigation of an
individual, the classifying of jobs, the
letting of a contract, or the issuance of a
license, grant, or other benefit by the
requesting agency, to the extent that the
information is relevant and necessary to
requesting the agency's decision on the
matter.

d. To provide information to a
congressional office from the record of
an individual in response to an inquiry
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from that congressional office made at
the request of that individual.

e. To disclose information to another
Federal agency or to a court when the
Government is party to a judicial
proceeding before the court.

f. By the National Archives and
Records Service (General Services
Administration) in records management
inspections conducted under authority
of 44 U.S.C. 2904 and 2908.

g. By the agency maintaining the
records or the OPM in the production of
summary descriptive statistics and
'analytical studies in support of the
function for which the records are
collected and maintained, or for related
work force studies. While published
statistics and studies do not contain
individual identifiers, in some-instances
the selection of elements of data
included in the study may be structured
in such a way as to make the data -
individually identifiable by inference.
• h. To disclose information to officials

of the Merit Systems Protection Board,
including the office of the Special
Counsel, the Federal Labor Relations
Authority and its General Counsel, or
the Equal Employment Opportimity
Commission when requested in
performance of their authorized duties.

i.To disclose in response to a request
for discovery or for appearance of a
witness, information that is relevant to
the subject matter involved in a pending
judicial or administrative proceeding.

j. To provide information to officials
of labor organizations recognized under
the Civil Service Reform Act when
relevant and necessary to their duties of
exclusive representation concerning
personnel policies, practices, and
matters affecting work conditions.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM.

STORAGE:

These records are maintained in file
folders.

RETRIEVABILITY:

These records are retrieved by the
names of the individuals on whom they
are maintained.

SAFEGUARDS:

These records are maintained in
lockable metal filing cabinets to which
only authorized personnel have access.

RETENTION AND DISPOSAL:

These records are disposed of 3 years
after closing of the case. Disposal is by
shredding or burning.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Employee Relations and-
Equal Opportunity Division, Office of

Personnel, Department of Housing and
Urban Development, 451 Seventh Street,
S.W., Washington, D.C. 20410.

NOTIFICATION PROCEDURE:

For information, assistance, or inquiry
about existence of records, contact the
Privacy Act Officer at the appropriate
location in accorance with 24 CFR Part
16. A list of all locations is given in
Appendix A.

RECORD ACCESS PROCEDURES:

It is required that individuals
submitting grievances be provided a
copy of the record under the grievance
process.: However, after the action has
been closed an individual may request
access to the official copy of the
grievance file.

The Department's rules for providing
access to records to the individual
concerned appear in 24 CFR Part 16. If
additional information or assistance is
required, contact the Privacy Officer at
the appropriate, location. A list of all
locations is given in Appendix A.

CONTESTING RECORD PROCEDURES:

Review of requests from individuals
seeking amendment of'their records
which have been the subject of a
judicial or quasi-judicial action will be
limited in scope. Review of amendment
requests of these redords will be
restricted to determining if the record
accurately documents the action of the
agency ruling on the case, and will not
include a review of the merits of the
action, determination, or finding. The
Department's rules for contesting the
contentsof records and appealing initial
denials by the individual concerned,
appear in 24 CFR Part 16. If additional
information or assistance is needed, it
may be obtained by contacting:[i) in
relation to contesting contents of
records, the Privacy Act Officer at the
appropriate location. A list of all
locations is given in Appendix A (ii) in
relation to appeals of initial denials, the
HUD Departmental Privacy Appeals
Officer, Office of General Counsel,
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washington, D.C. 20410.

RECORD SOURCE CATEGORIES:

Information in this system of records
is provided: a. By the individual on
whom the record is maintained.

b. By testimony of witnesses.
c. By agency officials.
d. From related correspondence from

organizations or persons.
Authority: 5 U.S.C. 552a, 88 Stat. 1896; Sec.

7(d) Department of HUD Act (42 U.S.C.
3535(d)).

Issued at Washington, D.C., September 3,
1980.

William A. Medina,
Assistant SecretaryforAdministration.
[FR Doec. 80-2803 Filed 9-10-O; 045 am]
BILLING CODE 4210-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

Availability of a Draft Environmental
Impact Statement on Management of
River Flows To Mitigate Loss of
Anadromous Fishery of Trinity River,
Calif.; Public Meeting
AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice.

SUMMARY: This notice advises the public
that a draft Environmental Impact
Statement on the management of flow
releases to the Trinity River to protect
and.restore declining fishery resources
is available for public review and that a
public meeting has been scheduled to
receive comments. Comments and
suggestions are requested.

The U.S. Department of the Interior
proposes to increase flows on the
Trinity River in northern California for
the primary purpose of protecting and
restoring chinook salmon and steelhead
trout populations. Increasing flows for
fishery conservation purposes would
reduce economic benefits associated
with agricultural irrigation and
hydroelectric power generation;
increase economic benefits associated
with commercial, sport and Indian
harvest of fish; enhance water quality
on the Trinity; reduce the availability of
water for meeting other needs of the
Central Valley of California; and
enhance water-dependent recreational
opportunities on the Trinity.
DATES: Public Meeting beginning 9 a.m.,
September 23, 1980. Written comments
are requested by October 17, 1080.
ADDRESSES: Oral comments should bo
presented at the Public Meeting:
Resources Agency, Auditorium, Main
Floor, 1416 Ninth Street, Sacramento,
California..

Written comments should be
addressed fo: Area Manager, U.S. Fish
and Wildlife Service, 2800 Cottage Way,
Room 1-2740, Sacramento, California
95825.
FOR FURTHER INFORMATION CONTACT:
Jody Hoffman, U.S. Fish and Wildlife
Service, 2800 Cottage Way, Room F_-
2727, Sacramento, California 95825, (010)
484-4731.

Copies of the EIS have been
distributed to all participants in the

I I
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scoping process, those who have
already requested copies, identified
agencies and organizations representing
interested user groups, and central
libraries within the following counties:
Fresno, Humboldt, Santa Clara, Shasta,
Sacramento, and Trinity. Anyone
requiring a copy of the EIS for review
should immediately contact the above
individual.
SUPPLEMENTAL INFORMATION: The U.S.
Department of the Interior proposes to
increase streamflows on the Trinity
River in Northern California for the
purpose of protecting and restoring
chinook salmon and steelhead trout
populations. Three agencies within the
Interior Department are involved in the
proposal-the U.S. Fish and Wildlife
Service (FWS), the U.S. Water and
Power Resources Service (WPRS), and
the U.S. Bureau of Indian Affairs (BIA).

- The Secretary of the Interior has
designated FWS as the lead agency
because the proposal directly addresses
problems associated with declining
populations of anadromous salmonid
resources. Because the proposal would
also impact operation of a Federal water
resource project and Indian utilization of
the fishery resource, both WPRS and
BIA have been designated as
cooperating agencies in the preparation
of the EIS.

Pre-project (and general restoration
goals) versus post-project (present) runs
of adult chinook salmon and steelhead
trout into the Trinity River above the
North Fork are estimated as follows:

PrWed~Pse

50,W00 11000
24.000 10.000

The Secretary of the Interior has
authority under the authorizing
legislation for the Trinity River Division
(69 Stat. 719) to increase flow releases
from Lewiston Dam. Under Section 2 of
the Trinity River Act (Pub. L 84-386) the
Secretary is " * * authorized and
directed to adopt appropriate measures
to insure the preservation and
propogation of fish and wildlife,
including, but not limited to, the
maintenance of the flow of the Trinity.
River below the diversion point at not
less than 150 feet per second for the
months of July through
November * * "

Eight flow release alternatives are
presented in the EIS. They span a range
of flows varying from a low of 120,500
acre-feet per year (the minimum release
level established by prior agreement

Ctinooak
Steekead ko

between WPRS and the California
Department of Fish and Game) to a high
of 340,000 acre-feet per year. An
intermediate level of 215,000 acre-feet
reflects the recommendations contained
in a draft proposed fish and wildlife
management program for the Trinity
Basin, prepared by a private consultant.
A second intermediate level alternative
of 287,000 acre-feet represents the FWS
minimum release alternative to maintain
and prevent further degradation of
existing habitat.
Alt. 1-120,500 acre-feet annual releases

in all years (no action alternative)
Alt. 2-215,000 acre-feet annual releases

in all years
Alt. 3a-287,000 acre-feet annual

releases in all years
Alt. 3b-287,000 acre-feet annual

releases in normal water years with
reduction to 12.500 acre-feet in dry
and critically dry years

AlL 4a-340,000 acre-feet release in all
years

Alt. 4b-340,000 acre-feet release in
normal water years with reduction to
120,50W acre-feet in dry and critically
dry years

Alt. 4c--340,000 acre-feet annual release
in normal years; 220,00 acre-feet dry
years; 120,500 acre-feet critically dry
years

Alt 4d-340,000 acre-feet annual release
in all years until "interim water" is
exhausted; thereafter, same release as
Alternative 4c
All alternatives, with the exception of

Alternative 1. would be accompanied by
An intensive streambed management
program that could include sediment
removal, erosion control, provisions of
instream cover and removal of
encroaching riparian vegetation.
Increased flows combined with an
intensive management program, would
improve and maintain fish habitat over
existing conditions which is expected to
lead to restoration of fish populations.

The economic consequences of
increasing flow releases to the Trinity
River are discussed in terms of how
such releases would impact the
operations of the vast Central Valley
Project (CVP), a major WPRS water
resource development project which
transports water from Northern
California to the Sacramento Valley and
to water deficient areas in the San
Joaquin Valley and Tulare Lake Basin to
the south for agricultural production.

The CVP also contracts for the sale of
hydroelectric power to municipal utility
districts in central and northern

'California and to the Pacific Gas and
Electric Company. The ability of the
CVP to meet existing and future power
generation needs would be affected by a

decision to increase flow releases down
the Trinity River.

Another potential impact associated
with increased flow releases on the
Trinity would be reduced availability of
water for other CVP needs, including
possibly the need to meet water quality
standards in the Sacramento/San
Joaquin Delta. Water quality conditions
in the Delta are directly related to the
volume of freshwater Delta inflow,
which helps to repel salt water
intrusions. Meeting the more stringent
standards under the new D-1485
standards established by the California
State Water Resources Control Board.
could require up to 800,000 acre-feet of'
CVP water annually. As upstream
project uses and project e-%Torts
increase, the ability of the CVP to
maintain Delta water quality is reduced.

Flow increases on the Trinity would
be expected to result in a stimulative
effect on recreational use. The river
currently receives heavy use from
recreationists and is considered a major
recreational attraction in Northern
California. In addition to sport fishing,
the river also receives about 250,000
visitor days spent in swimming.
picnicking sightseeing, and camping
activities. Water dependent uses such as
canoeing and white water rafting are
particularly popular during the summer
months. Recreational uses are expected
to increase in the future, assuming
continued increases in disposable
income and leisure time. The degree to
which flow increases on the Trinity
would further stimulate and enhance
recreational uses in and along the river
has not been quantified. Also
unquantified are the spin-off economic
benefits associated with increased
recreational use. Generally, however, it
is expected that with more water
available during the high use summer
months, water dependent uses in
particular would see some expansion
above and beyond normal increases in
recreational use.

Of particular concern in this EIS is the
relationship of the Indian fishery to
proposed increases in streamflow
releases. With sufficient flows and an
intensive streambed and watershed
rehabilitation program, indications are
that fish runs on the Trinity River could
be restored. Restoration of the Trinity
fish runs would have significant
economic effects on the Indian fishery.
Generations of Hupa and Yurok Indians
have resided on the Klamath and Trinity
Rivers below the present Lev.iston Dam
site. They have depended upon the
salmon and steelhead fisheries for
subsistence, ceremonial and economic
needs. The fisheries have historically
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provided the mainstay of the Indian
Economy in the area. The decline of the
fisheries preempted opportunities to
achieve status and wealth; and greatly
reduced opportunities for employment
and dollar revenue.

Dated: September 8, 1980.
Michael J. Spear,
Acting Director, U.S. Fish and Wildlife.
IFR Dec. 80-28101 Filed 9-10-80;, 8:45 am]
BILLING CODE 4310-55--M

National Fish and Wildlife Laboratory,
Washington, D.C.; Issuance of
Permit for Marine Mammals

On July 3, 1980 a notice was published
in the Federal Register (45 FR No. 80-
20489], that an application had been
filed with the Fish and Wildlife Service
by the National Fish and Wildlife .
Laboratory, Washington, D.C. for a,
permit to take 35 sea otters (Enhydra
lutris) per year for the purpose of
marking and release for future
observation.

Notice is hereby given that on August
25,1980, as authorized by the provisions
of the Marine Mammal Protection Act of
1972 (16 U.S.C. 1361-1407], the Fish and
Wildlife Service issued a permit (PRT 2-
6669], to the National Fish and Wildlife
Laboratory subject to certain conditions
set forth therein.

The permit is available for public
inspection during normal busines hours
at the Fish and Wildlife Service's office
in Room 605, 1000 N. Glebe Road,
Arlington, Virginia.

Dated: September 4,1980.
Donald G. Donahoo,
Chief, Permit Branch, Feddral Wildlife Permit
Office.
FR Doc. 80-27872 Filed 9-10-80;, 8:45 am],

BILLING CODE 431G-55-M

Endangered Species Permit; Receipt
of Application

Applicant: Woodland Park Zoological
Garden, 5500 Phinney Ave. N., Seattle,
Washington 98103.

The applicant requests a permit to
export one captive-bred male snow
leopard (Panthera uncia] to the Jersey
Wildlife Preservation Trust in the British
Isles and to import one captive-bred
male snow leopard from Zoo Zurich in
Switzerland for the purpose of
enhancement of propagation.

Humane care and treatment during
transport has been indicated by the.
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 605, 1000 N.
Glebe Road, Arlington, Virginia, or by

writing to the Director, U.S. Fish and
Wildlife Service (WPO), P.O. Box 3654,
Arlington, VA 22203.

This application has been assigned
file number PRT 2-6949. Interested
persons may comment on this
application on or before October 14,
1980, by submitting written data, views,
or arguments to the Director at the
above address. Please refer to the file
number when- submitting comments.

Dated: September 5, 1980.
Donald G. Donahoo,
Chief, Permit Branch, Federal Wildlife Permit
Office, Fish and Wildlife Service.
[FR Doc. 80-27873 Filed 0-10-80 8:45 am]

BILLING CODE 4310-55-M

Geological Survey

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf

AGENCY: U.S. Geological Survey,
Deparhient of the Interior.
ACTION: Notice of the receipt of a
proposed development and production
Plan.

SUMMARY: Notice is hereby given that
Conoco Inc. has submitted a
Development and Production Plan
describing the activitids it proposes to
conduct on Lease OCS--G 3383, Block
459,West Cameron Area, offshore
Louisiana.

The purpose of this Notice is to inform
the public, pursuant to'Section 25 of the
OCS Lands Act Amendinents of 1978,
that the Geological Survey is
considering approval of the- Plan and
that it is available for public review at
the offices of the Conservation Mavager,
Gulf of Mexico OCS Region, U.S.
Geological Survey, 3301 North
Causeway Blvd., Room 147, Metairie,
Louisiana 70002.
FOR FURTHER INFORMATION CONTACT:
U.S. Geological Survey, Public Records,
Room 147, open weekdays 9 a.M. to 3:30
p.m., 3301 North Causeway Blvd.,
Metairie, Louisiana 70Q02, Phone (504]
837-4720, Ext. 226.
SUPPLEMENTARY INFORMATION: Revised
rules governing practices and
procedures under which the U.S.
Geological Survey makes information
contained ifi Development and
Production Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective December 13;
1979, (44 FR 53685). Those practices and
procedures dre set out in a revised
§ 250.34 of Title 30 of the Code of
Federal Regulations.

Dated: September 4, 19080.
E. A. Marsh,
Staff Assistant. for Operations, Gulf of
Mexico OCS Region.
[FR Doc. 80-27878 Filed 9-10-80; 8:45 am]
BILLING CODE 4310-31-M

Oil and Gas and Sulphur Operations In
the Outer Continental'Shelf
AGENCY: U.S. Geological Survey,
Department of the Interior.
ACTION: Notice of the receipt of a
proposed development and production
plan.

SUMMARY: Notice is hereby given that
Amoco Production Company has
submitted a Development and
Production Plan describing the activities
it proposes to conduct on Lease OCS-G
1069, Block 35, West Delta Area,
offshore Louisiana.

The purpose of this Notice is to Inform
'the public, pursuant to Section 25 of the
OCS Lands Act Amendments of 1970,
that the Geological Survey is
considering approval of the Plan and
that it is available for public review at
the offices of the Conservation Manager,
Gulf of Mexico OCS Region, U.S.
Geological Survey, 3301 North
Causeway Blvd., Room 147, Motairie,

. Louisiana 70002.
FOR FURTHER INFORMATION CONTACT:
U.S. Geological Survey, Public Records,
Room 147, open weekdays 9 a.m, to 330
p.m., 3301 North Causeway Blvd.,
Metairie, Louisiana 70002, Phone (504)
837-4720, Ext. 226.
SUPPLEMENTARY INFORMATION: Revised
rules governing practices and
procedures under which the U.S.
Geological Survey makes information
contained in Development and
Production Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective December 13,
1979, (44 FR 53685). Those practides and
procedures are set out in a revised
§ 250.34 of Title 30 of the Code of
Federal Regulations.

Dated: September 4, 1980.
E. A. Marsh
StaffAssistant for Operations, Gulf of Mexlco
OCS Region.
(FR Doc. 80-27879 Filed 9-1-80; 8:45 ami

BILLING CODE 4310-31-M

Bureau of Land Management

Canon City District Grazing Advisory
Board; Meeting

Notice is hereby given in accordance
with Public Law 92-463 that a meeting of
the Cannon City District Grazing
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Advisory Board will be held on October
22, 1980.

The meeting will begin at 10:00 a.m. at
the San Luis Resource Area Office of the
Bureau of Land Management at 1921
State Avenue, Alamosa, Colorado 81101.

The agenda for the meeting will
include: (1) expenditure of range
betterment funds for proposed range
improvements; (2) a review of Allotment
Management Plan implementation in the
San Luis Valley; (3) Review of Allotment
Management Plans proposed in the
Royal Gorge Resource Area and; (4)
reports on old business.

The meeting is opened to the public.
Interested persons may make oral
statements to the board between 10:00
a.m. and 12:00 noon on October 22. or
file written statements for the board's
consideration. Anyone wishing to make
an oral statement must notify the
District Manager, Bureau of Land
Management, 3080 East Main Street,
Canon City, Colorado 81212 or the Area
Manager, San Luis Resource Area.
Bureau of Land Management, 1921 State
Avenue, Alamosa, Colorado 81101, by
October 10,1980. Depending on the
number of persons wishing to make oral
statements, a per person time limit may
be established by the District Manager.

Summary minutes of the board
meeting will be maintained in the
District Office at Canon City and be
available for public inspection and
reproduction during regular business
hours (Monday through Friday, 7:45
a.m.-4:30 p.m.) within 30 days following
the meeting.
Melvin D. Clausen,
District Manager.
IFR Doc. 80-2782 Filed 9-10-80 845 amI
BILLING CODE 431044-M

Canon City District Advisory Council;
Meeting
AGENCY: Bureau of Land Management
ACTION: Canon City District Advisory
Council Meeting

SUMMARY: Notice is hereby given, in
accordance with Pub. L. 94-579, that a
meeting of the Canon City District
Advisory Council will be held on
Thursday, October 9.1980.

The meeting will begin at 10:00 a.m. in
the conference room of the Ramada Inn,
Hwy. 50 and Dozier, Canon City,
Colorado.

The agenda of the meeting will
include:

(1) Introductions
(2) Role of the Advisory Council
(3) Summary of FY 81 Annual Work

Plan with emphasis on major priority
programs

(4) Election of Officers
(5) Discussion of need for bylaws
(6) Establishment of next meeting date

and possible agenda
(7) Instructions for filling out travel

vouchers
(8) Questions and answers
The meeting will be open to the public

and interested persons may make oral
statements to the council during allotted
time period beginning at 2.00 p.m. and
lasting at least one-half hour. The
District Manager may establish a time
limit for oral statements depending on
the number of people wishing to speak.
EFFECTIVE DATE: August 27,190.
ADDRESS: Anyone wishing to address
the council must notify the District
Manager, Bureau of Land Management.
3080 East Main, (P.O. Box 311), Canon
City, Colorado 81212 by October 2,1980.
FOR FURTHER INFORMATION CONTACT:
Mel Calusen, District Manager, Canon
City District, Canon City, Colorado
81212.
SUPPLEMENTARY INFORMATION:
Summary minutes of the council meeting
will be maintained in the Canon City
BLM District Office and will be
available for public inspections and
reproduction (during regular business
hours).
Mel Clausen,
District Mana~gr.
August 25.1980.
IFR Doe. 0-279V Filed 9-10-M 8:S aml
BILLING COOE 4310-94-"

[OR 190061

Oregon; Proposed Continuation of
Withdrawal

The Bureau of Land Management, U.S.
Department of the Interior. proposes to
continue an existing withdrawal of land
for a public water reserve for a 20-year
period, pursuant to section 204 of the
Federal Land Policy and Management
Act of October 21,1976.90 StaL 2751; 43
U.S.C. 1714. The land was withdrawn by
Executive Order 8009 dated November
18,1938. which withdrew lands in
several states for Public Water Reserve
No. 160. The withdrawn land located in
Oregon is included in this proposed
continuation. The land is described as
follows:

-Willamette Meridian
T. 9 S., R. .,

Sec. 18, NEISW!/.
Containing 40 acres in Wheeler County,

Oregon.

The land is currently segregated from
location and entry under the public land
laws generally, including location under
the mining laws for non-metalliferous

mining. The land is otherwise open to
the mining and mineral leasing laws. No
change is proposed in the purpose or
segregative effect of the withdrawal.

Notice is hereby given that an
opportunity for a public hearing is
afforded in connection with the
proposed withdrawal continuation. All
interested persons who desire to be
heard on the proposal must submit a
written request for a hearing to the
undersigned on or before October 20,
1980. Upon determination by the State
Director, Bureau of Land Management,
that a public hearing will be held, a
notice will be published in the Federal
Register giving the time and place of
such hearing. In lieu of or in addition to
attendance at a scheduled public
hearing, written comments or objections
to the proposed withdrawal
continuation may be filed with the
undersigned officer on or before October
20,1980.

The authorized officer of the Bureau
of Land Management will undertake
such investigations as are necessary to
determine the existing and potential
demand for the land and its resources. -
He will review the withdrawal
rejustification to insure that
continuation would be consistent with
the statutory objectives of the programs
for which the land is dedicated; the area
involved is the minimum essential to
meet the desired needs; the maximum
concurrent utilization of the land is
provided for and an agreement is
reached on the concurrent management
of the land and its resources. He will
also prepare a report for consideration
by the Secretary of the Interior, the
President, and Congress, who will
determine whether or not the
withdrawal will be continued and if so,
for how long. The final determination on
the continuation of the withdrawal will
be published in the Federal Register.
The existing withdrawal will continue
until such final determination is made.

All communications in connection
with this proposed withdrawal
continuation should be addressed to the
undersigned officer. Bureau of Land
Management. U.S. Department of the
Interior. P.O. Box 2965, Portland. Oregon
97208.

Dated: Scptember 2.1980.
Harold A. Berends,
Chkf Branch ofLandj andAMLieras
Operatio=.
IFR D Oz. a3=4 ] M

5ILLWNG CODE 4316-34-U
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[OR 18994, OR 19000, OR 20234-B, 20242]

Oregon; Proposed Continuation of
WIthd~awIs

The Bureau of Land Management, U.S.
Department of the Interior, proposes to
continue four existing withdrawals of
land for public water reserves for a
period of 20 years, pursuant to section
204 of the Federal Land Policy and
Management Act of Octbber,21, 1976, 90
Stat. 2751; 43 U.S.C. 1714. The following
described lands are included in the
proposed continuations:
Willamette Meridan

(OR 18994)
Public Water Reserve No. 118, Executive

Order of February 13, 1929 (as to lands in
Crook County).
T. 17 S., R. 20 E.,

Sec. 12, NEV4NE .
T. 17 S., R. 21 E.,

Sec. 6, Lot7 and SEY4SW'A.
Aggregating 119.90 acres.
(OR 19000)
Public Water Reserve No. 142, Executive

Order 5650 dated June 18, 1931, (in its
entirety).
T. 19 S., R. 18 E.,

Sec. 18, Lot 7, 8, 9, and 10, SWY4NE .
Containing 200 acres.

-(OR 20234-B)
Public Water Reserve No. 87, Executive

Order of November 9,1923 (as to lands in
Crook County).
T. 16 S., R. 25 E.,

Sec. 1, NW ASWVA;
Sec. 2, SW SW4.
Containing 80 acres.
(OR 20242)
Public Water Reserve No. 110. Executive

Order of September 20,1927 (in its entirety).
T. 20 S., R. E.,

Sec. 13, SWY4SW .
Containing 40 acres.
The areas described aggregate 439.90

acres in Crook County, Oregon.
The lands arb currently segregated

from location and entry under the public
land laws generally, including location
under the mining laws for non-
metalliferous minerals. The lands are
otherwise open to the mining and
mineral leasing laws. No change is
proposed in the purpose or segregative
effect of the withdrawals.

Notice is hereby given that an
opportunity for a public hearing is
afforded in connection with the
proposed withdrawal continuations. All
interested persons who desire to be -
heard on the proposal must submit a
written request for a hearing to
undersigned on or before October 20,
1980. Upon determination by the State
Director, Bureau of Land Management,
that a public hearing will be held, a
notice will be published in the Federal
Register giving the time and place of
such hearing. In lieu of or in addition to

attendance at a scheduled public
hearing, written comments or objections
to the proposed withdrawal
continuations may be filed with the
undersigned officer on or before October
20, 1980.

The authorized officer of the Bueau of
Land Management will undertake such.
investigations as are necessary to
determine the existing and potential
demand for the lands and their
resources. He will review the
withdrawal rejustifications to fnsure
that continuation would be consistent
with the statutory objectives of the
progi'ams for which the lands are
dedicated; the area involved is thq
minimum essential to meet the desired
needs; the maximum concurrent
utilization of the lands is provided fpr;
and an agreement is reached on the
concurreit management of the lands
and their resources. He will also prepare
a report for consideration by the
Secretary of the Interior, the President,
and Congress, who will determine
whether or not the withdrawals will be
continued and is so, for how long. The
final determination on the continuation
of the withdrawals will be published in
the Federal Register. The existing
withdrawals will continue until such
final determination is made.

All communications in connection
with these proposed withdrawal
continuations should be addressed to
the undesigned officer, Bureau of Land
Management, U.S. Department of the
Interior, P.O. Box 2965, Portland, Oregon
97208.

Dated: September 2, 1980.
Harold A. Berends,
Chief, Branch of Lands andMinerals
Operations.
[FR Doec. 80-27894 Fled 9-10-8M 8:45 am]

BILLING CODE 4310-84-M

Status of Wilderness Review of Public
Lands
AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Status of Wilderness
Review of Public Lands.

SUMMARY: This notice summarizes the
present status of the wilderness review
of roadless public lands and islands
required by the Federal Land Policy and
Management Act, section 603(a). The
purposes of this notice and calendar of
events are to provide (1) one source of
information summarizing current
wilderness review activities, and (2)
advance notice of upcoming decisions
and public review periods.
DATE: All information in this notice is
current through September 3, 1989.

FOR FURTHER INFORMATION CONTACT:
Gary G. Marsh, Bureau of Land
Management, Division of Wilderness
and Environmental Areas, 18th and C
Streets, N.W., Washington, D.C, 20240,
Telephone: (202) 343--604.
SUPPLEMENTARY INFORMATION: This
calendar of events is the eighth of a
series whose last notice appeared in the
Federal Register August 7, 1980, (p.
52462). The calendar of events focuses
only on the current status of all ongoing
wilderness review activities. Those
inventories whose final decisions are in
effect, as well as studies of reports not
yet initiated, are not reported in this
notice. For detailed information
regarding each specific activity,
reference is made either to the
appropriate notice previously appearing
in the Federal Register, or to notices
which are anticipated to be published in
the upcoming 30 days. It must be noted
that "anticipated" dates are projected
only, and thus are subject to change.

The Bureau of Land Management
wilderness review includes (1) an
inventory of public lands to identify
roadless lands and islands having
wilderness characteristics; (2) a study of
those areas found to have wilderness
characteristics (wilderness study areas
or "WSA's"); and (3) a report from the
Secretary of the Interior to the President
as to whether each WSA Is more
suitable for wilderness or other resource
uses. The President will send his
recommendations to Congress, Only
Congress can actually designate an area
as wilderniess.

The inventory process has two stages:
(1) an initial inventory designed to
quickly identify and release from
wilderness review those lands which
clearly and obviously lack wilderness
characteristics; and (2) an intensive
inventory for those lands which may
possess wilderness characteristics, The
initial inventory process was completed
in the contiguous Western States by
October 1, 1979. In instances where
important resource use decisions are
pending, the inventory process may be
accelerated in order to reach final
decisions as quickly as possible, Such
inventories are referred to as "special
project inventories" or "accelerated
intensive inventories."

The Federal Land Policy and
Management Act (FLPMA) also requires
early study of 55 natural and primitive
areas which were formally identified by
the Secretary of the Interior prior to,
November 1, 1975. They are referred to
as "instant study areas" (ISA's). As of
September 1, 1980, the reports are under
administrative review.
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The wilderness inventory deadline for
the contiguous Western States has been
extended to November 15, 1980, as
announced in the Federal Register on
June 17, 1980 (p. 41074).

The statistical summary table reflects
both proposed and final intensive
inventory decisions in the contiguous
Western States, Minnesota, and a
special Nonwilderness Assessment in
Alaska related to the Alaska Natural
Gas Transportation System route. All
acreages are presented by State political
boundaries and not BLM administrative
boundaries. Some final decisions listed
under the "inventory completed" column
may be under protest or appeal. In those
instances, decisions are not yet in effect
and are subject to interim management
requirements as required by the FLPMA,
section 603(c). Any appeals of the State
Directors' intensive inventory decisions
will be subject to the procedures as
outlined in Title 43 Code of Federal
Regulations, Part 4. This regulation
identifies the Interior Board of Land
Appeals as the office to hear and
evaluate such appeals.

Dated: September 8,1980.
James W. Monroe,
Assistant Director.

Calendar of Events

Alaska -
Accelerated Nonwilderness Assessment

-Final decision on the
Nonwilderness Assessment of the
Alaska natural Gas Transportation
System Route as announced in the
Federal Register June 2, 1980 (p. 37304) is
in effect due to no appeals filed, as
announced in Federal Register August 1,
1980 (p. 51289].

Arizona

Statewide Intensive Inventory
-Proposed decision announced in

Federal Register May 30, 1980 (p. 36525);
supplemental information published in
Federal Register July 24, 1980 (p. 49364);
90-day public comment period ended
August 28,1980; public comments being
analyzed prior to final decision.
Accelerated Intensive Inventory

-Hualapai-Aquarius final decision
anticipated October 1980. Affects units
2-37, 2-43, 2-46, 2-48, 2-50, 2-51 to 2-54,
2-56 to 2-63, 2-65, 2-67.

-State Director's decision on protests
for the Overthrust Belt anticipated
October 1980. Affects units: 1-105 to 1-
109, 1-112 to 1-115, 1-119 to 1-124,1-127
to 1-130,1-134, 1-135.

-Safford District units contiguous to
Coronado National Forest-final
decision announced in Federal Register

July 11, 1980 (p. 46913); initiating protest
period which ended August 18, 1980,
without protest. Affects units 4-66, 4-70,
4-72, 4-73, 4-79, 4-80, 4-81.

Study/Reporting

-Aravaipa Canyon Instant Study
Area final environmental impact
statement and suitability report
complete; under administrative review.

-Paiute, Paria, and Vermillion Cliffs
ISA's draft suitability report and draft
environmental impact statement
availability announced in Federal
Register April 22, 1980 (p. 27022); public
comment period will start 30 days after
the U.S. Geological Survey and Bureau
of Mines reports are made available to
the public, as announced in Federal
Register May 8, 1980 (p. 30547).
Availability of reports anticipated
October 1980.
California

Statewide Intensive Inventory

-State Director's announcement of
decision on protests for 93 units
announced in Federal Register August
28, 1980 (p. 57549); this initiated a 30-day
appeal period ending Septemer 26,1980,
for only nine non-CDCA units: 010-064,
075; 020-211. 609, 1013; 030-402, 501, 504;
060-026.

-Proposed decision for Oregon-
California interstate units announced in
Federal Register April 3,1980 (p. 22198);
90-day public comment period ended
June, 25, 1980.

-Proposed decision for Nevada-
California interstate units announced in
Federal Register April 3, 1980 (p. 22198);
90-day public comment period ended
June 30,1980.
Units Under Appeal to IBLA

-Notices of appeal announced in
Federal Register January 7,1980 (p.
1456). Affects CDCA intensive inventory
units: 117,131, 136,137A, 143,150,150,
158, 172, 217, 221, 222, 227, 242, 263, 264,
265, 266. 271, 299. 305, 321, 325, 334, 343,
348, 376. Appeal on units 207,251, and
251A dismissed by IBLA August 5,1980,
due to appellant's failure to file
statement of reasons in accordance with
43 CFR 4.

-Notice of appeal announced in
Federal Register January 7,1980 (p.
1457). Affects non-CDCA initial
inventory units: 010-031, 033, 047, 069,
087,101; 020-701, 901,1001; 030-300,400.
500.

-Notice of appeal announced in
Federal Register August 28, 1980 (p.
57549). Affects non-CDCA intensive
inventory units 010-040, 060, 063, 065,
068; 050-131,134,135, 211.

Study/Reporting

-Proposed CDCA plan expected to
be released September 30.1980.

Colorado

Statewide Intensive Inventory

-Proposed decision announced in
Federal Register February 1,1980 [p.
7312); 90-day public comment period
ended April 30,1980; public comments
being analyzed prior to final decision.

Units Under Appeal to IBLA

-Notice of appeal filed January 21,
1980. Affects initial inventory unit 070-
031.
Study/Reporting

-Powerhorn ISA draft environmental
impact statement and draft suitability
report availability announced in Federal
Register May 7.1980 (p. 30141); public
comment period ended July 1.1980.

Eastern States

Statewide Intensive Inventory
(Minnesota Only)

-Proposed decision on remaining 174
islands announced in Federal Register
May 20,1980 (p. 33730); 90-day public
comment period ended August 18, 1980;,
public comments being analyzed prior to
final decision.

Idaho

Statewide Initial Inventory

-State Director's proposed intensive
inventory decision on unit 23-1
announced in Federal Register June 4,
1980 (p. 37738) initiating 90-day
comment period, which ended
September 2.1980; public comments
being anlyzed prior to final decision.

Statewide Intensive Inventory

-Proposed decision announced in
Federal Register April 3.1980 (p. 22195];
90-day public comment period ended
July 3,19W. public comments being
analyzed prior to final decision.

Accelerated Intensive Inventory
-State Director's announcement of

decision on protests for Owyhee
Planning Area anticipated October 1980.
Affects units 16-26,16-28,16-36,16-40,
to 16-42, 16-44,16-45,16-47,16-49 a, b,
d, e, 16-52.

Study/Reporting

-Great Rift (Grassland Kipuka) ISA
draft environmental impact statement
availability announced in Federal
Register March 5,1980 (p. 14251); public
comment period ended May 27,1980,
under administrative review.
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Units Under Appeal to IBLA

-Notice of appeal filed April 11, 1980,
affecting stateline initial inventory units
16-48 a, b, and c, 16-53,16-56a, 16-59,
16-70e, 17-19, 17-21,17-26, 22-1.

-Two notices of appeal filed April 11,
1980, affecting Challis Planning Area
intensive inventory units 46-11, 46-13,
46-14, 46-14a.

-Notice of appeal filed July 30,1980,
affecting initial inventory units 35-3,35-
4, 35-5.
Montana

Statewide Intensive Inventory

-Proposed decision announced in
Federal Register March 28, 1980 (p.
20570); public comment period extended
from June 30 to August 30, 1980; public
comments being analyzed prior to final
decision.
Accelerated Intensive Inventory

-Bitter Creek (064-356) as affected by
proposed.Alaska Natural Gas
Transportation System final decision
announced in Federal Register April 9,
1980 (p. 24254); protest period ended
May 9, 1980; protests received.

-State Director's Overthurst Belt
decision on protests announced in
Federal Register August 7, 1980 (p.
52465), initiating a 30-day appeal period.
Affects units 074-151 a and b, 155; 075-
102,105 to 107, 110, 114,115,123, 133,
138; 076-001, 003, 006 to 008, 011, 015,
022, 025, 029, 033, 034, 059, 063, 069, 070,
079. Protest period extended until
September 15.1980, for three Overthrust
Belt units adjusted as a result of new
information received. Affects units 076-
002, 026, 028.
Units Under Appeal to IBLA

-Notice of appeal filed'June 11, 1980.
Affects intensive inventory unit 076-026.

-Notice of appeal filed July 27, 1980.
Affects accelerated intensive inventory
uniti 075-123; 076-003, 011, 025.'
Study/Reporting

-Humbug Spires and Bear Trap
Canyon ISA's draft environmental
impact statements and draft suitability
reports availability announced in
Federal Register April 18, 1980 (p. 26477
and April 30,1980 (p. 28823); public
comment period ended June 17,198W.

Nevada

Statewise Intensive Inventory

--:-Proposed decision announced in
Federal Register April 1,1980 (p. 21356);
90oday public comment period ended
June 30,1980; public comments being
analyzed prior to final decision.

Accelerated Intensive Inventory

-State Director's announcement of
Overthrust Belt decision on protests
announced in Federal Register July 31,
1980 (p. 50942); appeals period ended
August 31, 1980, no appeals received;
protest decision in effect for units 0161,
0231, 0233, 0235, 0236, 0238, 0411, 0412,
0423,0438, 04R-15.

New Mexico

Statewide Intensive Inventory

-Proposed decision announced in
Federal Register March 28, 1980 (p.
20572); corrections announced in
Federal Register May 2, 1980 (p. 29417);
public comment period extended from
June 30 to July 21, 1980, as announced in
Federal Register June 27, 1980 (p. 43477);
public comments being analyzed prior to
final decision.

Oregon

Statewide Intensive Inventory (includes
Washington)

-Proposed decision announced in
Federal Register March 27, 1980 (p.
20167); 90-day public comment period
ended June 25,1980; public comments
being analyzed prior to final decision.

Accelerated Intensive Inventory

- -State Director's decision on protests
announced in Federal Register August 5,
1980 (p. 51925), initiating appeal period
ending September 4,1980. Affects units:
1-76, 1-77, 1-105; 2-1,2-11, 2-23E, 2-26,
2-74E, 2-74Nt. 2-81L, 2-82H, 3-154, 5-14.

Units Under Appeal to IBLA

-Notice of appeal announced in
Federal Register November 29, 1979 (p.
68526); affects initial inventory unit 11-6.

Utah

Statwide Intensive Inventory

-90-day public comment period
ended June 30, '1980; public comments
being analyzed prior to final decision.

Accelerated Intensive Inventory

-Protests received as announced in
Fedeial Register June 18, 1980 (p. 41223),
on Devil's Garden and Link Flats ISA's.

Units Under Appeal to IBLA

-Notice of appeal filed January 24,
1980:Affects accelerated inventory units
050-233; 060-007, 011, 012.

-Notice of appeal announced in
Federal Register July 17, 1980 (p. 47936).
Affects accelerated intensive inventory
unit 050-236.

Wyoming

Statewide Intensive Inventory
-Proposed decision announced in

Federal Register April 4, 1980 (p. 23073);
public comment period extended as
announced in Federal Register on June 5,
1980 (p. 37894); supplemental
information amending proposed
intensive inventory decision unit (040-
406) published in Federal Register
August 14,1980 (p. 54147); public
comment period ended August 19, 1980;
comments being analyzed prior to final
decision.

Units Under Appeal to IBLA
-Three notices of appeal filed April

14, 1980. Affects accelerated Intensive
inventory units 040-110, 221, 222, 223.
BILLING CODE 4310-84-M
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Worland District Multiple Use Advisory
Council; Meeting

September 4, 1980.
Notice is hereby given, in accordance

with Public Law 94-579 and 43 CFR Part
1780, that a meeting of the Worland
District Multiple Use Advisory Council
will be held on Wednesday, November
12, 1980, at 9:00 A.M., at the Bureau of
Land Management Office Annex, 1701
Robertson Avenue, Worland, Wyoming
82401.

Agenda for the meeting will include:
1. Briefings and discussions of

Worlaind District programs to include,
but not liited to, the Grass Creek
Planning Program, Wilderness Program,
Access, and Environmental
Assessments (EA's).

2. Presentation on the "Sagebrush
Rebellion."

3. Establishment of committees.
4. Agenda and arrangenments for next

meeting.
The meeting is open to the public.

Interested persons may make oral
statements to the Council between 1:30
and 2:00 P.M., or file written statements
for the Council's cohsideration. Anyone
wishing to make an oral statement must
notifO the District Manager at the above
address on or before Friday, November
7, 1980. Written statements must be
received by close of business, Monday,
November 10, 1980, (Tuesday, November
11, is a holiday). Dependint on the
number of persons who wish to make an
oral statement, a per person time limit
may be established.

Summary minutes of the meeting will
be maintained in the District office and
will be available for public inspection
and reproduction during regular
business hours within 30 days following'
the meeting.
John A. Kwiatkowski,
District Manager.
irR Doc. 80-27891 Filed 9-10-80; 5.45 an"
BILUNG CODE 4310-84-M

[AR-034684]

Arizona: Order Providing for Opening
of Public Lands and National Forest
Lands

1. By order dated May 6, 1976, the
Federal Power Commission (now the
Federal Energy Regulatory Commission)
vacated the land withdrawal in its
entirety for Power Project No. 150 of
May 16, 1921, as supplemented August
23, 1921, as to the following described
lands:

Gila and Salt River Meridian, Arizona
All portions of the following tracts lying

within 20 feet of the center line of the

transmission line location shown on maps
designated as Exhibit J1). sheets I to 8,
inclusive, and entitled "Map of Location of
Transmission Line of the Pacific Gas and
Electric Company." and filed in the office of
the Federal Power Commission on May 16,
1921:

T. 5 N., R. 2 E.,
Sec. 35; SW V4NEI/4, N aSE A, SE ASE A.

T. 6 N., R. 2 E.,
Sec. 3 Lots 1, 2, S/2NEY4, W SEA;
Sec. 10, W /2NE , SEANW , E SWI/;
Sec. 15, N /2NW , SWY4NW 4, WY SW A;
Sec. 22, NWV4NW .WY SW ,

SEY4SW4;
Sec. 27, EY2E'/;
Sec. 34, Lots 3, 4, EY2NW , NE SWV4,

NWASEA.
T. 7 N., R. 2 E.,

Sec. 3, Lots 2, 3, SYNE , NEY4SE A;
Sec. 1, E kW ;
Sec. 14, WV2NE , EV2NW , WSE A;
Sec. 23, Lqt 2, SW NEY4, SE SW ,

WYSE ;
Sec. 26, Lots 4, 5, 6, Lots 11 and 12 now

described as Lots 35 and 36, Lots 22, 23,
25, 26, E hNW now described as Lots
55,56 and 58, NE NW 4, N NE/4,
SEY4NW , SVZSW 4SE NWYA;

Sec. 34, Lots 8, 9.10, Lots 15 and 16 now
described as Lots 59 and 60, Lot 18 now
described as part of Lots 61 and 62, Lots
19. 30,31, 35, 36, 53, and 54.

T. 8 N., R. 2 E.,
Sec. 10, EY2NW , NV2SWI/, SWY4SW/A;
Sec. 15, W ;
Sec. 22, NWV4, NW SWV4-:
Sec. 27, SWNWIA;
Sec. 34, EV2NWY4, SWA.

T. 9 N., R. 2 E.,
Sec. 25, NE SEV4.

T. 9 N. R. 3 E.,
Sec. 20, SW'ANEY4, NWSE/4;
Sec. 30, Lots 2,3, NY2NE , E NW , and

thatportion of the township which is
unsurveyed.

T. 9Y N., R. 3 E.,
Sec. 25, EY2NE4. NEY4SE , SY2SE ;
Sec. 36, W /NE s, EYzSWY , NW SE .

T. 9Y N., R. 4 E,,
Sec. 19, Lots 1, 2, 5. 6;
Sec. 30, Lot 1. -

T. 1O N., R. 4"E.,
Sec. 5,!Lots 2,3, SW NEV4, SEY4NWVA,

E Y2SW/4;
Sec. 8,EV2W 2, SWIASWA;
Sec. 17, NV2NWV4. SWVANW'A;
Sec. 18, EY NEY4, SW SEYs, E SEAE;
Sec. 19, NE , E SW, WSE4;
Sec. 30, Lots 2,3,4, E NW4, NEY4SWW,

zSE SW 4, SWY4SE ;
Sec. 31. Lots 1, 2.

T. 11N., R. 4 E.,
Sec. 5, SW ANE . NW SEIA, SV SE'h:
Sec. 8, NE'ANE/4:
Sec. 9, WzNW , N SW4, SE SW A;
Sec. 16, E W /;
Sec. 21, E NW , NEV4SW A, S SW'A,

and that portion of the township which is
unsurveyed. -

The areas described contain
approximately 200 acres in Maricopa
and Yavapai Counties.

Some of the lands are public lands
and some are patented with a mineral

reservation to the United States under
the jurisdiction of Bureau of Land
Management; the remainder is National
Forest land under the jurisdiction of ihe
Department of Agriculture. The status of
any tract of land may be ascertained by
inquiry to the Bureau of Land
Management, 2400 Valley Bank Center,
201 North Central, Phoenix, Arizona
85073; (602) 261-3706.

2. The State of Arizona has waived Its
preference right of application for
highway rights-of-way or material silos
as provided by the Federal Power Act of
June 10,1920,16 U.S.C. 818.

3. Under the authority delegated by
Bureau of Land Management Order No.
701 dated July 23, 1964 (29 FR 10520), as
amended, it is ordered that at 10:00 a.m,
on November 1, 1980, the public lands
and those lands having mineral interests
reserved to the United States, under the
jurisdiction of the Bureau of Land
Management, are hereby opened to
operation of the public land laws
generally, subject to valid eisting
rights, the provisions of existing
withdrawals, and the requirements of
applicable laws, All valid applications
received at or prior to 10:00 a.m. on
November 1, 1980 shall be considered as
simultaneously filed at that time. Those
received thereafter shall be considered
in the order of filing.

4. At 10:00 a.m. November 1, 1980, the
National Forest lands shall be open to
such forms of disposition as may by law
be made of National Forest lands,
subject to valid existing rights, the
provisions of existing withdrawals, and
the requirements of applicable law.

5. The lands described in paragraph I
have been and remain open to
applications and offers under the
mineral leasing laws.
Mario L. Lopez,
Chief Branch of Lands and Minorals
Operations.

September 2, 1980.
IFR Doc. 80-27949 Filed 9-10-0 8:45 aml
BILLING CODE 4310-84-M

Miles City District Advisory Council
Meeting

Notice is hereby given, in accordance
with Public Law 94-579 and 43 CFR Part
1780, that a meeting of the Miles City
District Advisory Council will be hold
on Thursday, October 10, 1980, at 10:00
a.m. in the Bureau of Land Management
District Office, West Highway 10-12,
Miles City, Montana.

Agenda for the meeting will Include:
1. Presentation and background of

District projects for Council
consideration.

2. Selection of projects by the Council,

I I I I I
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3. Discussion of priority projects and
Council consideration.

4. Council recommendations.
5. Arrangements for the next meeting.
This meeting is open to the public. The

public may make oral statements before
the Council or file written statements for
the Council's consideration. Anyone
wishing to make an oral statement must
notify the District Manager, Miles City
District Office, BLM, P.O. Box 940. Miles
City, Montana 59301, by October 10,
1980. Depending on the number-of
persons wishing to make an oral
statement, a per person time limit may
be established.

Summary minutes of the meeting will
be maintained in the District Office and
will be available for public inspection
and reproduction during regular
business hours within 30 days following
the meeting.
Robert A. Teegarden,
Acting District Manager.
[FR Doc. 80-28087 Fled 9-10-40 &45 amI
BILLING CODE 4310-84-1

[Coal Exploration License Application M

485871

Montana; Invitation
September 3,1980.

Members of the public are hereby
invited to participate with Tenneco Coal
Company in a program for the
exploration of coal deposits owned by
the United States of America in the
following-described lands located in
Wibaux County, Montana,
T. 13 N., R. 60 E.., P.M.M.,

Sec. 2, Lots, 1, 2, S zNE ;
Sec. 10, NW ;
Sec. 12, N, SW ;
Sec. 14, NE%, SW ;
Sec. 18. Lots 1, 2, E NW ;
Sec. 24, NW .

T. 14 N, R. 60 E., P.UM.,
Sec. 2. SE ;
Sec. 10. N NE 4, SEY4NEV4, NW SW4;
Sec. 12, SW ;
Sec. 14, SW%;
Sec. 22, E%;
Sec. 24, NW SW . SE :
Sec. 26, NW14, SEA;
Sec. 28, S ;
Sec. 34, SW .

T. 15 N., R. 60 E., P.M.M.,
Sec. 26, SW ;
Sec. 34, NW SW . SVASW .

T. 13 N., P- 61 E, P.M.M.,
Sec. 6, Lots 3, 4;
Sec. 18, Lots 2, 3.

T. 14 N., R. 61 E., P.M.M.,
Sec. 30, Lots 1, 2.
Any party electing to participate in

this exploration program shall notify, in
writing, both the State Director, Bureau

of Land Management, P.O. Box 30157,
Billings, Montana 59107; and Tenneco
Coal Company, P.O. Box 2511. Houston.
Texas 77001. Such written notice must
refer to serial number M 48587 and be
received no later than 30 calendar days
after publication of this notice in the
Federal Register or 10 calendar days
after the last publication in this
newspaper, whichever is later. This
Notice will be published for two
consecutive weeks. The proposed
exploration plan is fully described and
will be conducted pursuant to an
exploration plan to be approved by U.S.
Geological Survey and the Bureau of
Land Management. Copies of the
exploration plan as submitted by
Tenneco Coal Company may be
examined during normal business hours
at the Bureau of Land Management
State Office, Granite Tower Building.
222 North 32nd Street, Billings, Montana.
Edgar D. Stark,
Acting Chief. Branch of Lands and Minerals
Operations.
[M Me. 00 Wued -1014 awinl
BILUN CODE 4310444

[DES 80-56]

Proposed 10-Year Timber
Management, Sustained Yield Unit 13
(SYU-13); Availability of Draft
Environmental Impact Statement

Pursuant to Section 102[2](C) of the
National Environmental Policy Act of
1969, the Ukiah District, Bureau of Land
Management, Department of the Interior
has prepared a draft environmental
impact statement for a proposed 10-year
timber management program on 48,600
acres of public land.

Most of the public lands in SYU-13 lie
in a scattered ownership configuration
intermixed with privately owned lands
in Mendocino, Humboldt, Sonoma, and
Trinity Counties, California. The
statement analysis excludes the King
Range Conservation Area Sustained
Yield Unit 8 (SYU-8).

Six timber management alternatives
including the proposed action are
presented for consideration and are
analyzed in terms of their potential
environmental effects.

The proposed action alternative
assessed in the DEIS calls for a 10-year
allowable cut of 97 million board feet
(MMBF) (Scribner log rule). The five
other alternatives assessed in this
analyis have differing harvest levels and
degrees of management intensity. They
are:

1. No Action-essentially a
continuance of past harvest levels and

intensity of management with a 10-year
harvest level of 78 INMMBF.

2. Limited Investment-timber
production on a natural stand basis,
limiting investments to those associated
with harvest and artificial reforestation.
The 10-year allowable cut would be 65
10MBF.

3. Accelerated Harvest No. 1-
accelerated rate of harvest of 105 M!BF
for the 10-year period.

4. Accelerated Harvest No. 2-
accelerated harvest for the 10-year
period of 146 MMBF.

5. Managed Old-Growth--an intensive
timber management alternative similar
to the proposal, but calling for a unit-
wide retention of 12 trees per acre over
two rotations. The harvest level for this
alternative would be 85 MMBF for the
10-year period.

Written comments on the draft are
being solicited from public agencies and
interest citizens. Comments should be
addressed to the District Manager.
Ukiah District Office, Bureau of Land
Management, P.O. Box 940, Ukiah,
California 95482. Comments should be
received by November 25, 1980.

A limited number of copies of the
DEIS are available upon request to the
District Manager at the above address.
Public reading copies will be available
for review at the following locations:
Bureau of Land Management, Office of
Public Affairs, 18th and C Streets, NAV.,
Washington, D.C. 20240. Phone: (202)
343-4151; Bureau of Land Management.
California State Office, Federal Office
Building, 2800 Cottage Way,
Sacramento, California 95825; Bureau of
Land Management, Ukiah District
Office, 555 Leslie Street, Ukiah,
California 95482.

Dated. September 8,190.
Ed Hastey,
Assodate Director.

BULI COOE 43104-

INTERSTATE COMMERCE

COMMISSION

[Exparte No. 311]

Expedited Procedures for Recovery of
Fuel Costs

Decided September 3,1980.
In our decision of May 13, 20,27. June

3,10,17. 24. July 1, 8,15, 22, and 29, and
August 5,12.19, and 26.1980. a 13-
percent surcharge was authorized on all
owner-operator traffic, and on all
truckload traffic whether or not owner-
operators were employed. We ordered
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that all owner-operators were to receive
compensation at this level.

The weekly figures set forth in the
appendix for transportation performed
by owner-operators and for truckload
traffic is 13.4-percent We are
authorizing that the 13-percent
surcharge for this traffic remain in
effect, and that all owner-operators are
to receive compensation at this level.

No change is authorized in the 2.3-
percent surcharge on less-than-
truckload (LTL) traffic performed by
carriers not utilizing owner operators,
the 1.3-percent surcharge for Unfted7
Parcel Service, nor in the.5.0-percent
surcharge authorized for the bus
carriers.

Notice shall be given to the general
public by mailing a copy of this, decision
to the Governor of each State and to the
Public Utilities Commissions or Boards
of each State having jurisdiction over
transportation, by depositing a copy in
the Office of the Secretary, Interstate
Commerce Commission, Washington,
D.C., for public inspection and by
delivering a c6py to the Director, Office
of the Federal Register for publication
therein.

It is ordered:
This decision shall become effective

Friday 12:01 a.m. September 5, 1980.
By the Commission, Chairman Gaskins,

Vice-Chairman Gresham, Commissioners
Clapp, Trantum, Alexis, and Gilliam.
Commissioners Clapp and Alexis absent and
not participating.
Agatha L. Mergenovich,
Secretary.

Appendix-Fuel Surcharge

Base date and pdce per galon tincludin9 tax)

January 1. 1979 .... 63.5)

Date of currentprce measurement and pn'ce per gallon
(including tax)

September Z,18 ...... . . 113.90

Transportation performed by-

Owner Other Bus UPS
operator carier

(1) (2) (3) (4)

Average percent fuel
expenses (including
taxes) of total
revenue ....................... 16.9 2.9 6.3D3.3

Percent surcharge
developed....... 13.4 23 5.0 '2.1

Percent surcharge
allowed............. 13.0 2.3 5.0 a 1.3

1 The percentage surcharge developed for UPS Is calculat-
ed by applying 81 percent of the percentage increase in the
current prIce per gallon over the base price per gallon to
UPS average percent of fuel expense to revenue figure as of
January 1. 1979 (3.3-percent).2 The developed surcharge figure is rqduced 0.8 percent to
reflect fuel related Increases already included in UPS rates.

(FR Dec. 80-27957 Filed 9-10-8W. 8:45 am]
J31LLING CODE 7035-01-M

[Docket No. AB-3 (Sub-No. 22F)]

Missouri Pacific Ra.iroad Co.-
Abandonment-Between Spaulding,
Rio Grande City, and Hidalgo, Tex.;
Findings

Notice is hereby given pursuant to 49
U.S.C. 10903 that by a decision decided
July 10, 1980, a finding, which is
administratively final, was made by the
Commission, Review Board Number 5,
stating that, the public convenience and
necessity permit the abandonment by
the Missouri Pacific Railroad Company
of 2 segments of a rail line known as the
Mission Subdivision: (1) the Spaulding/
Rio Grande segment; and (2) the Hidalgo
segment. The Spaulding/Rio Grande
segment extends from railroad milepost
56.5 near Spaulding, TX, to milepost 73.6
at Rio Grande City, TX, a distance of
17.1 miles located in Hidalgo and Starr
Counties, TX. The Hidalgo segment
extends from milepost 3.1 near Hidalgo,
TX, to the end of the line at Hidalgo, a
distance of 3.1 miles located in Hidalgo
County, TX, subject to the conditions for
the protection of employees discussed in
Oregon Short Line R. Co.-
Abandonment Goshen, 360 I.C.C. 91
(1979). A certificate of abandonment will
be issued to the.Missouri Pacific
Railroad Company based on the above-
described finding of abandonment, 30
days after publication of this notice,
unless within 30 days from the date of
publication, the Commission further
finds that:

(1) A financially responsible person
(including a government entity) has offered
financial assistance (in the form of a rail
service continuation payment) to enable the
rail service involved to be continued. The
offer must be filed and served no later than
15 days after publication of this Notice; and

(2) It is likely that such proffered assistance
would:

(a) Cover the difference between the
revenues which are attributable to such line
of railraod and the avoidable cost of
providing rail freight service on such line,
together with a reasonable return on the
value of such line, or

(b) Cover the acquisition cost of all or any
portion of such line of railroad.

If the Commission so finds, the
issuafide of a certificate of abandonment
will be postponed for such reasonable
time, not to exceed 6 months, as is
necessary to enable such person or
entity to enter into a binding agreement,
with the carrier seeking such
abandonment, to provide such
assistance or to purchase such line and
to provide for the continued operation of
rail services over such line. Upon
notification to the Commission of the
execution of such an assistance or
acquisition and operating agreement, the

Commission shall postpone the Issuance
of such a certificate for such period of
time as such an agreement (including
any extensions or modifications) is in
effect. Information and procedures
regarding the financial assistance for
,continued rail service or the acquisition
of the involved rail line are contained in
the Notice of thp Commission entitled
"Procedures for Pending Rail
Abandonment Cases" published in the
Federal Register on March 31, 1970, at 41
FR 13691, as amended by publication of
May 10, 1978; at 43 FR 20072. All
interested persons are advised to follow
the instructions contained therein as
well as the instructions contained in the
above-referenced decision.

,Agatha L. Mergenovich,
Secretary.
FR Doec. 80-2955 Filed 9-10-80. 8:45 am]

BILLING CODE 7035-01-M

[Finance Docket No. 29455F)

Norfolk & Western Railway Co.-
Purchase-illinoisTerminal Railroad
Co.; Notice of Intent

Norfolk and Western Railway
Company (NW) and Illinois Terminal
Railroad Company (IT) hereby give
notice that they will file with the
Interstate Commerce Commission on or
about December 1, 1980, a joint
application under 49 U.S.C. 11343
seeking approval and authorization of
the acquisition by NW of the equipment
and principal assets of IT.

NW and IT also intend to file on or
about December 1, 1980, an application
directly related to the purchase
application, seeking authorization under
49 U.S.C. 11301 to issue securities and
assume obligations.

NW and IT intend to prepare a rail
traffic diversion study for purposes of
their purchase application. This study
will be based upon traffic for the 1979
calendar year. This application will be
filed under the requirements' of 49 CFR
Part 1111 relating to major transactions.
Agatha L. Mergenovich,
Secretary.
[FR Doc. 80-27956 Flied 9-10-8M, 8:4 am]

BILLING CODE 7035-01-M

[Ex Parte No. MC-96 (Sub-5)]

Passenger Broker "Tauck" Conditions
AGENCY: Interstate Commerce
Commission..
ACTION: Policy statement.

SUMMARY: The Commission is adopting
a policy to allow passenger brokers to
collect commissions form motor carriers
of passengers in all circumstances.
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Further, the Commission is eliminating a
requirement that tour patrons designate
the broker as agent for the group, and
that the transportation contract reflect
this fact.

The Commission is adopting this
change in policy because the former
policy had ceased to serve a useful
purpose.
DATE: This policy is effective September
11, 1980.
FOR FURTHER INFORMATION: Peter
Metrinko, 202-275-7805 or Edward E.
Guthrie, 202-275-769L
SUPPLEMENTARY INFORMATION: The
notice of proposed policy statement in
this proceeding was published in the
Federal Register of June 5, 1980, at 45 FR
37911.

Public comment was unanimous in
favor of the proposal

The reasons for the change in policy
were fully stated in the previous notice,
and it is not necessary to expand those
reasons. #

Accordingly, we adopt the policy
statement as it appeared in the previous
notice:

The Commission has in the past
issued passenger broker decisions and
licenses with admonitions or express
conditions that the holder observe the
Tauck conditions, referring to Tauck
Tours, Inc., Extension-New York, N. Y,
54 M.C.C. 291 (1952). Passenger brokers
need no longer abide by those
conditions, and they will not be imposed
in the future. It is sufficient for a
passenger broker employing a motor
carrier with charter operations authority
to be conducting a bona fide tour and to
pay the carrier its full published charter
fare. If the carrier expressly agrees, the
broker may deduct a commission from
the fare charged.

This proceeding is not a major Federal
action significantly affecting the quality
of the human environment or energy
consumption.

Issued under the authority of 5 U.S.C. 553
and 49 U.S.C. 10321.

Decided. August 28,1980.

By the Commission, Chairman
Gaskins, Vice-Chairman Gresham,
Commissioners Stafford, Clapp,
Trantum, Alexis, and Gilliam.
Commissioner Stafford not participating.
Agatha L. Mergenovich,
Secretay.
[FR Doc. 80-2T Filed 9-0-0: 8.45 'nm]
BILLING CODE 7035-01-M

[Volume No. OP4-034]

Permanent Authority Decisions;
Decision-Notice

Decided. August 28,1980.

The following applications, filed on or
after March 1, 1979, are governed by
Special Rule 247 of the Commission's
Rules of Practice [49 CFR 1100.247).
These rules provide, among other things,
that a petition for intervention, either in
support of or in opposition to the
granting of an application, must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Protests (such as were allowed to filings
prior to March 1, 1979) will be rejected.
A petition for intervention without leave
must comply with Rule 247(k) which
requires petitioner to demonstrate that it
(1) holds operating authority permitting
performance of any of the service which
the applicant seeks authority to perform.
(2) has the necessary equipment and
facilities for performing that service, and
(3) has performed service within the
scope of the application either (a) for
those supporting the application, or, (b)
where the service is not limited to the
facilities of particular shippers, from and
to, or between, any of the involved
points.

Persons unable to intervene under
Rule 247(k) may rile a petition for leave
to intervene under Rule 2470) setting
forth the specific grounds upon which it
is made, including a detailed statement
of petitioner's interest, the particular
facts, matters, and things relied upon,
including the extent, if any, to which
petitioner (a) has solicited the tfaffic or
business of those supporting the
application, or, (b) where the Identity of
those supporting the application is not
included in the published application
notice, has solicited traffic or business
identical to any part of that sought by
applicant within the affected
marketplace. The Commission will also
consider (a) the nature and extent of the
property, financial, or other interest of
the petitioner, (b) the effect of the
decision which may be rendered upon
petitioner's interest, (c) the availability
of other means by which the petitioner's
interest might be protected, (d) the
extent to which petitioner's interest will
be represented by other parties, (e) the
extent to which petitioner's participation
may reasonably be expected to assist in
the development of a sound record, and
(f) the extent to which participation by
the petitioner would broaden the issues
or delay the proceeding.

Petitions not in reasonable
compliance with the requirements of the
rule may be rejected. An original and

one copy of the petition to intervene
shall be filed with the Commission
indicating the specific rule under which
the petition to intervene is being filed,
and a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Section 247(f) provides, in part, that
an applicant which does not intend to
timely prosecute its application shall
promptly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

If an applicant has introduced rates as
an issue it is noted. Upon request. an
applicant must provide a copy of the
tentative rate schedule to any
protestant.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
pubicat'on.

Any authority granted may reflect
adminstrative acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings:
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we frind,
preliminarily, that each common carrier
applicant has demonstrated that its
proposed service is required by the
present and future public convenience
and necessity, and that each contract
carrier applicant qualifies as a contract
carrier and its proposed contract carrier
service will be consistent with the
public interest and the transportation
policy of 49 U.S.C. 10101. Each applicant
is fit. willing, and able properly to
perform the ser Jce proposed and to
conform to the requirements of Title 49,
Subtitle IV. United States Code, and the
Commission's regulation. Except where
specifically noted, this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor a major
regulatory action under Energey Policy
and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
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Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
[formerly section 210 of the Interstate
Commerce Act.]

In the absence of legally sufficient
petitions for intervention, filed on or
before October 14, 1980 (or, if the
application later becomes unopposed],
appropriate authority will be issued to
each applicant (except those with duly
noted problems] upon compliance with
certain requirements which will be set
forth in a notification of effectiveness of
the decision-notice. To the extent that
the authority sought below may
duplicate an applicant's other authority,
such duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all
specific conditions set forth in the
following decision-notices on or before
October 14,1980, or the application shall
stand denied.

By the Commission, Review Board Number
1. Members Carleton, Joyce, and Jones.
Member Jones not participating.

Note.-All applications are for authority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce,
over irregular routes, except as otherwise
noted.
Agatha L. Mergenovich,
Secretary.
, MC 120477 (Sub-3F), filed June 10,,
1980. Applicant: INTERNATIONAL
TRANSPORT, INC., 4 32 C St., Boston,
MA 02210. Representative: William J.
Lippman, 50 South Steele St., Suite 330,
Denver, CO 80209. Transporting general
commodities (except classes A and B
explosives), between points in
commercial zone of New York, NY,
restricted to traffic having a prior or
subsequent movement by water.
[FR Doc. 80-27965 Filed 9-10-80; 8:0 am]
BILLING CODE 7035-01-M

Motor Carrier Finance Applications;
Decision-Notice

The following applications seek
approval to consolidate, purchase,
merge, lease operating rights and
properties, or acquire control of motor
carriers pursuant to 49 U.S.C. 11343 or
11344. Also, applications directly related
to these motor finance applications
(such as conversions, gateway
eliminations, and securities issuances)
may be involved.

The applications are governed by
Special Rule 240 of the Commission's
Rules of Practice (49 CFR § 1100.240).
These rules provide, among other things,

that opposition to the granting of an
application-must be filed with the
Commission within 30 days after the
date of notice of filing of the application
is published in the Federal Register.
Failure seasonably to oppose will be
construed as a waiver of opposition and
participation in the proceeding.
Opposition under these rules should
comply with Rule 240(c) of the Rules of
Practice which requires that it set forth
specifically the grounds upon which it is
made, and specify with particularity the
facts, matters and things relied upon,
but shall not include issues or
allegations phrased generally.
Opposition not in reasonable

'compliance with the reqruirements of the
rules may be rejected. The original and
one copy of any protest shall be filed
with the Commission, and a copy shall
also be served upon applicant's
representative or applicant if no
representative is named. If the protest
includes a request for oral hearing, the
request shall meet the requirements of
Rule 240(c)(4) of the special rules and
shall include the certification required.

Section 240(e) further provides, in
part, that an applicant who does not
intend timely to prosecute its
application shall promptly request its
dismissal.

Further processing steps will be by
Commission notice or order which will
be served on each party of record.
Broadening amendments will not be
accepted after the date of this
publication except for good cause
shown.
. Any authority granted may reflect
administratively acceptable restrictive
amendmdnts to the transaction
proposed. Some of the applications may
have been modified to conform with
Commission policy.

We find with the exception of those
applications involving impediments (e.g.,
juri'dictional problems, unresolved
fitness questions, questions involving
possible unlawful control, or improper
divisions of operating rights) that each
applicant has demonstrated, in
accordance with the applicable
provisions of 49 U.S.C. 11301,'11302,
11343, 11344, and 11349, and with the
Commission's rules and regulations, that
the proposed transaction should be
authorized as stated below. Except
where specifically noted this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor does it appear
to qualify as a major regulatory action
under the Energy Policy and
Conservation Act of 1975.

'In those proceedings containing a
statement or note that dual operations
are or may be involved we find,

preliminary and in the absence of the
issue being raised by a protestant, that
the proposed dual operatibns are
consistent with the public interest and
the national transportation policy
subject to the right of the Commission,
which is expressly reserved, to Impose
such conditions as it finds necessary to
' insure that applicant's operations shall
conform to the provisions of 49 U.S.C.
10930.

In the absence of legally sufficient
protests as to the finance application or
any application directly related thereto
filed on or before October 14, 1980 (or, If
the application later becomes
unopposed), alipropriate authority will
be issued to each applicant (except
those with impediments) upon
compliance with certain requirements
which will be set forth in a notification
of effectiveness of this decision-notice.
To the extent that the authority sought
below may duplicate an applicant's
existing authority, the duplication shall
not be construed as conferring more
than a single operating right.

Applicant(s) must comply with all
conditions set forth in the grant or
grants of authority within the time
period specified in the notice of
effectiveness of this decision-notice, or
the application of a non-complying
applicant shall stand denied.

Decided: August 28, 19080.
By the Commission, Review Board Number

5, Members Krock, Taylor, and Williams
(member Williams not participating).

MC-F-14085F, CRST, INC.-Purchaso
(Portion-WESTERN
TRANSPORTATION COMPANY, filed
July 17, 1979. Representative: Robert E.
Konchar, 2720 First Avenue NE., P.O.
Box 1943, Cedar Rapids, IA 52400, The
above application was granted by the
Commibsion, Review Board Number 5,
by decision dated March 28, 1980. In a
supplemental decision dated June 24,
1980, Review Board Number 5
authorized the purchase of the following
additional authority, which was
intended to be transferred but was
omitted from the initial publication of
the authority involved In the application
on August 29, 1970 at 44 FR 50080. To
transport general commodities (except
those of unusual value, Classes A and B
explosives, household goods, as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), in interstate or foreign
commerce, over regular routes, (1)
serving the Sears Roebuck and Co. retail
Store at Washington, IA as an off-routo
point in connection with carrier's
presently authorized regular-route
operations between Chicago, IL and
points in Iowa and (2) serving the
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facilities of Minnesota Mining and
Manufacturing Company at or near
Knoxville, IA as an off-route point in
connection with carrier's otherwise
authorized regular-route operations.
Protests to the transfer of the above
authority should be filed within 30 days
of the date of publication.

MC-F-14352F, filed March 25, 1980.
MERCHANTS HOME DELIVERY
SERVICE, INC. (Merchants) (P.O. Box
5067, Oxnard, CA 93030].-Control
through management-MERCHANTS
HOME DELIVERY SERVICE OF
TEXAS, INC. (Merchants of Texas) (2400
Latigo Avenue, Oxnard, CA, 93031).
Representative: David B. Schneider, P.O.
Box 1540, Edmond, OK 73034. Merchants
seeks authority to acquire control
through management of Merchants of
Texas. Robert L. Hays, the majority
stockholder of Merchants, seeks
authority to acquire control of
Merchants of Texas through the
transaction. Merchants of Texas
presently holds only temporary
authority from the Commission.
However, it has been granted authority
to operate as a motor common carrier in
MC-145782 (Sub-Nos. iF and 2F), and is
presently awaiting the issuance of
certificates. Also, under in MC-F-1435]
F, filed concurrently with this
application, Merchants of Texas, Inc.,
seeks authority to purchase a portion of
the interstate operating rights of
Merchants. Merchants is a motor
common carrier pursuant to authority
issued in MC-143503 and sub-numbers
thereunder. (Hearing site: Oxnard, CA,
or Los Angeles, CA.]

MC-F-14432, filed June 20,1980.
KENAN TRANSPORT COMPANY
(Kenan) (P.O. Box 2729, Chapel Hill, NC
27514)--Purchase (PortionJ-FLEET
TRANSPORT COMPANY, INC. (Fleet),
934 44th Ave. North, Nashville, TN
37209. RepresentatiVe: Francis W.
McInerny, 100 16th St., N.W.,
Washington, D.C. 20026. Kenan seeks
authority to purchase a portion of the
interstate operating rights of Fleet.
Frank H. Kenan, the majority
stockholder of Kenan, also seeks
authority to acquire control of said
rights through the transaction. Kenan is
purchasing that portion of Fleet's
operating rights in MC-103051, and Sub-
No. 149 thereunder, which authorizes the
transportation, as a motor common
carrier, over irregular routes, as follows:
liquefied petroleum gas, (a) from the
facilities of the Dixie Pipe Line Company
near Griffin, GA, to points in Alabama
on and east of a line beginning at the
Tennessee-Alabama state line and
extending along U.S. Hwy 31 to
Birmingham, AL, then along U.S. Hwy

280 to the Alabama-Georgia state line,
and to points in Hamilton County. TN.
and (b) from the facilities of the Dixie
Pipe Line Company near Opelika, AL, to
points in Georgia; propane and butane,
(a) from the facilities of Trans-Southern
pipeline, at or near Anderson, SC, to
points in Georgia on and east of a line
beginning at the Georgia-North Carolina
state line just north of Ivy Log, GA, and
extending along U.S. Hwy 129 to Athens.
GA, then along U.S. Hwy 78 to
Thomson, GA, then along Georgia Hwy
17 to junction U.S. Hwy 1 near Wrens,
GA, and then along U.S. Hwy 1 to the
Georgia-Florida state line just south of
Folkston. GA, and (b) from the facilities
of Trans-Southern pipeline, at or near
Jonesboro, GA, to points in Alabama on
and east of a line beginning at the
Alabama-Tennessee state line, near
Elkmont Springs, TN, and extending
along U.S. Hwy 31 to Birmingham, AL,
then along U.S. Hwy 280 via Sylacauga
and Opelika, AL, to the Alabama-
Georgia state line, at Phenix City, AL,
and to points in Hamilton County, TN:
and liquefied petroleum gases, from the
facilities of Dixie Pipeline Company, at
or near Albany, and at or near Alma.
GA, to points in Florida, Georgia. and
Alabama (except to points in Barbour,
Bullock, Coffee, Dale, Geneva, Henry,
Houston, Lee, Macon, Pike and Russell
Counties, AL). Kenan is authorized to
operate as a common carrier In
interstate and foreign commerce, over
irreguar routes, pursuant to certificates
issued in MC-124306 and subnumbers
thereunder. Fleet will not retain
authority duplicating that sought in the
application.
Agatha L. Mergenovich,
Secretary.
[FR Doc. 80-Z5 58 Fed 9-10- S4 a=]

, UNG COoE 703S-01-

Motor Carrier Finance Applications;
Dectsion-Notice

The following applications, filed on or
after July 3, 1980, seek approval to
consolidate, purchase, merge, lease
operating rights and properties, or
acquire control of motor carriers
pursuant to 49 U.S.C. 11343 or 11344.
Also, applications directly related to
these motor finance applications (such
as conversions, gateway eliminations,
and securities issuances) may be
involved.

The applications are governed by
Special Rule 240 of the Commission's
Rules of Practice (49 CFR § 1100.240). An
interim proposed final Rule 240
reflecting changes to comport with the
Motor Carrier Act of 1980 was published
in the July 3,1980, Federal Register at 45

FR 45529 under Ex Parte 55 (Sub-No. 44),
Rules Governing Applications Filed By
Motor Carriers Under 49 U.S.C § § 11344
and 11349. Those rules provides among
other things, that opposition to the
granting of an application must be filed
with the Commission in the form of
verified statements within 45 daysafter
the date of notice of filing of the
application is published in the Federal
Register. Failure seasonably to oppose
will be construed as a waiver of
opposition and participation in the
proceeding. If the protest includes a
request for oral hearing, the request
shall meet the requirements of Rule
240(C) of the special rules and shall
include the certification required.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.240(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of S10.00, in
accordance with 49 CFR 1100.240(A](h).

Amendments to the request for
authority will not be accepted after the
date of this publication. However, the
Commission may modify the operating
authority involved in the application to
conform to the Commission's policy of
simplifying grants of operating authority.

We find, with the exception of those
applications involving impediments (e.g.,
jurisdictional problems, unresolved
fitness questions, questions involving
possible unlawful control, or improper
divisions of operating rights that each
applicant has demonstrated, in
-accordance with the applicable
provisions of 49 U.S.C. 11301,11302,
11343,11344, and 11349, and with the
Commission's rules and regulations, that
the proposed transaction should be
authorized as stated below. Except
where specifically noted this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor does it appear
to qualify as a major regulatory action
under the Energy Policy and
Conservation Act of 1975.

In the absence of legally sufficient
protests as to the finance application or
to any application directly related
thereto filed on or before October 27,
1980 (or, if the application later becomes
unopposed), appropriate authority will
be issued to each applicant (unless the
application involves impediments] upon
compliance with certain requirements
which will be set forth in a notification
of effectiveness of this decision-notice.'
To the extent that authority sought
below may duplicate an applicant's
existing authority, the duplication slall
not be construed as conferring more
than a single operating right.
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Applicant(s) must complywith all
conditions set forth in, thie-grantor
grants ofauthority within the time
period specified in the notice of
effectiveness of this. decision-notice, or
the application of a non-complyihg
applicant shall stand denied.

Decided: August.29, 1980.
By the CommissionReview Board.Number

5, Members Krock, Taylor, and Wifiams.
(Member Williams not participating).

MC-F-14464F, filed August 22,1980.
ASHCRAFT TRUCKING, INC.
(Ashcraft) (125-127 East Franklin: Street,
Shelbyville, IN 46176)-purchase-LEE
MOTOR LINES, INC. (Lee) (4319 S. "
Madison, Muncie, IN); Representative:
Donald W. Smith, Suite 945-9000.
Keystone Crossing, Indianapolis, IN
46240. Ashcraft seeks, authority to.
purchase the interstate operating rights
of Lee. GlyndomAshcraft, the sole
stockholder of Ashcraft, did not, join in
the application t6 seek authority, to
acquire control of said rights, through
this transaction. Suclirequest for joinder
will be required as conditiorto this,
approval. Ashcraft is purchasing the
intetstate operating rights of Lee
evideffced by certificate No. MC-109612
and (Sub-Nos, 2, 5, 7,12,13, 14, 20,,27,
29. 30, 31, 34,. 35, 38,39, 40, and 41),
which authorize the transportation, as a
motor common carrier of (A)] Regular
routes, (1) roofing materials, building
insulation, and binder twine. from
Chicago; IL, to Lafayette, IN, serving no
intermediate points.-from Chicago; over
U.S. Hwy 41 to junctiom U.S. Hwy 52,
then over U.S. H'wy 52to Lafayettezand
from Chicago. over IL Hwy, 1Ato
junction U.S. Hwy 30; ther overU.S.
Hwy 30 to junction U.S Hwy 41, then to
Lafayette, as specified above, (2) hides,
animal greases,, and'burlap, aid cotton
bags, from Lafayette, IN,, to Chicago, IL,
serving no intermediate points;front
Lafayette over the above-specified.
routes, to Chicago, (3)lpetroleum
products; in' containers,, from Robinson,
IL, to Lafayette, IN, serving the
intermediate point of Greencastle, IN,
and the off-route points of Bainbridge,
Ladoga, Colfax, Wingate, and'
Russellville, IN'. restricted to delivery
only: from Robinson over ILHwy,-33 to
junction IL Hwy 1, thent over IL Hwy 1 to.
junction. U.S. Hwy-40, then over U.S.
Hwy 40 to' junction U.. Hwy 231, and
then over U.S. Hwy 231 to Lafayette, (4)
empty petroleum products containers,
from Lafayette IN, to Robinson, IL
serving the intermediate-point of
Greencastle, IN, and the- off-routepoints
of Bainbridge, Ladoga, Colfax, Wingate,
and Russellville, IN, restricted to. pfck-up
only, from Lafayette- over the route
specified immediately above to

Robinson, (51 petroleum products'in
containers; and'hardgreen, soap, from
Cincinnati, OH, to Frankfort, IN, serving
no intermediatepoints; from Cincinnati
overU.S; Hwy 52 to Lebanon, IN, then
over IN Hwy 39 to Frankfort, and return
over the same route; (B) Irregular routes,
(1) rostone building materials, and'
materials- used-in its erection, from
Lafayette, IN, to points in IL, (2) rosite,
rostone,.andcmaterials used in the
erection of rostone, from Lafayette, IN,
to points in OH, and MI, (3),meta track
or strips, used in the erection of rostone,
from Harvey, IL, and Kalamazoo. MI to
Lafayette, IN, C4) rosite products, from
Lafayette,IN, to.Beaver andPittsburgh.
PA, (51 rostone building material and
articles andmizterials used.in its .
erection, froiLafayette, IN, to points in
WI, (61 used cardboard cartons, and
cardboard separators, fronrpoints in
OH, and points. in the southern
peninsula of Ml, to Lafayette, IN, (7],
lime, in bags, from Ste. Genevieve, MO,
to Lafayette, IN, (8] coloring materials,
from St. Louis, MO, to Lafayette, IN, (9)
asbestos, from. Cincinnati, OE, to'
Lafayette, IN, (101, vinegar, in. bulk, ift
tank.vehicles, -from Cincinnati, OH,
Chicago, IL, and Benton. Harbor, 1, to
Terre Haute, IN, (I) rostone products
and materials used in the application or
erection ofrostone products, from
Lafayette, IN, to points inMO which are
on the Missrssippf River, points in KY
which are on. the Ohio River, and points
in IA, (12) milk, cream and liquid
products, in bulk in tank vehicles, and
liquid cream, frozen cream, and dried,,
powdered, flaked or condensedmilk, in
packages or containers, from Lafayette,
IN, to Boston, Baltimore, MD, Norfolk,
VA, and points in OH, PA, and DC, (13)
empty containers used in the
transportation of the commodities
specified immediately above, from
Boston. MA, Baltimore, MD, Norfolk,
VA, and points in OH, PA, and DC, to
Lafayette, IN, (14) glass containers,
caps, lids and covers, from the plant site
and warehouse facilities of Anchor
Hocking Glass. Corporation at or near
Gurnee, IL, to St. Louis, MO,
Owensboro, Henderson, and:Paducah,
KY, and points.in IN, OH, and the Lower
Peninsula of MI (except Detroit), (15)
returrshipments of theabove specified
commodities, from St. Louis, MO,
Owensboro.Henderson, and Paducah,
KY, and points in IN, OH, and the Lower
Peninsula- of Mr, (except Detroit) to the
plant site and warehouse'facilities of
Anchor Hocking: Glass. Corporation at or
near Gurnee-, IL, (16):Ffy ash, in bags,
from Trenton, MI, to Lafayette, and
Spencer, IN, (17) A'alt beverages, from
Oshkosh, WI,.to Muncie, IN, (18) Glass

containers, container closures, labels,
and knocked-cdown paper cartons, (a)
from Muncie, IN, to points in thlat part of
IL south of U.S. Hwy. 50; and (b) from
Muncie, INto points in that part of IL,
on and north ofU.S. Hwy. 50, (19)
returned'shipments of the above
described commodities, (a) from pointg
in that part of IL south of U.S. Hwy. 50
to Muncie, IN, and, (b) from points In
that part of IL on and north of U.S. Hwy.
50 to Muncie, IN, (20) Glass containore,
container closures, labels, and cartons,
from the plant sites and warehouses of
Anchor Hocking Glass Corporation at
Winchester and Richm~ond, IN, to points
in IL, St. Louis, MO and Milwaukee, WI,
(21) Returned shipments, empty pallets
and skids, from points in IL, St. Louis,
MO, and Milwaukee, WI, to the plant
sites and warehouses of Anchor
Hocking Glass Corporation at
Winchester and Richmond, IN, (22)
Glass containers, container closures,
and materials and supplies used in their
manufacture (except such commodities
in bulk) (a) between Chicago, Joliet, and
Mundelein, IL., on the one hand, and on
the other, points in IN, (exceptTerro
Haute); (b) between Muncie, IN, on the
one hand, and on the other, points in IL,
restricted to traffic originating at or
destined to a plant site or warehouse of
the Ball Bros. Company, (23) Glass
containers, from. the plant site of Anchor
Hocking Glass Corporation at
Winchester, IN, to Oconomotoc and
Racine, WI, (24) returned shipments of
the above described commodities from
Oconomowoc and' Racine, WI to the
plant site of Anchor Hocking Glass
Corporation at Winchester, IN, (25)
Glass containers; from Oconomotoc and
Racine, WI, to Gurnee, IL, (26): Glass
containers, from Marion, Dunkirk, and
Lawrenceburg, IN, to Chicago, IL,
restricted to the transportation of traffic
originating at the named origins and
destined to the Indicated destination:
from the plant site-of Metro. Gl6ss, a
division of National Dairy Products
Corp., Dalton, IL, to Cincinnati, OH, and
points in MI, on and south of a line
beginning at the intersection of
InterstateHwy. 94" and the IN-MI State
Line to its junction with MI Hwy. 78,
then to the junction of MI Hwy. 78 and
Interstate, Hwy. 96 to Detroit, MI (except
Battle Creek and Kalamazoo), restricted
to traffic originating atsuch plant site
and- destined to the indicated
destinations; from Alton and Streator,
IL, to. Evansville, IN,,restricted to: the
transportation of traffic originating at
the named origins, and destined to the
indicated destinations; (27) caps, covers,
and discs for battlbs and lars, from
Muncie, IN, to points inKY IL, (except,
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the commercial zone of Chicago) OH,
and points in MI on and south of a line
beginning at the intersection of
Interstate Hwy. 94 and the IN-MI state
line to its junction with MI Hwy. 78,
thence to the junction of MI Hwy. 78 and
Interstate Hwy. 95 to Detroit, MI,
(Except Battle Creek and Kalamazoo],
restricted to traffic originating at the
named origin and destined to the
indicated destinations, (28) zinc battery
shells, engravers, and lithographers'
plates, from Muncie, IN, to points in KY,
IL, OH, and points in MI, on and south
of a line beginning at the intersection of
Interstate Hwy. 94 and the IN-MI state
line to its junction with MI Hwy. 78, then
to the junction of MI Hwy. 78 and
Interstate 96 to Detroit, MI (except
Battle Creek and Kalamazoo), and (29)
paper packaging materials, from
Monroe, MI to Cook County, IL, and
Muncie and Winchester, IN, restricted to
traffic originating at the named origin
and destined to the indicated
destinations, [30] Glass containers, and
closures, caps, and covers for glass
containers, from the plant site and
warehouse facilities of Anchor Hocking
Glass Corporation at Winchester, IN to
points in KY, MI, and OH, (31) Glass
containers, and enclosures therefor,
from the plant site of Kerr Glass
Manufacturing Corporation at Dunkirk,
IN, to St. Louis, MO, Watertown and
Clyman, WI., points in IL, and those
points in that part of WI on and south of
U.S. Hwy. 18, restricted to traffic
originating at the said plant site, [32]
Glass containers and closures therefor,
paper boxes, and partitions, from the
plant site of Thatcher Glass
Manufacturing Company at Streator, IL,
to Lawrenceburg, IN, and points in KY
(except points in the Commercial Zone
of Cincinnati, OH), restricted to traffic
originating at the plant site of Thatcher
-Glass Manufacturing Company at
Streator, IL, (33) Tin cans, from Chicago,
IL, to Muncie, IN, restricted to traffic
destined to the plant sites and-storage
facilities of Marhoefer Packing Co., Inc.,
(34] Returned shipments of glass
containers, pallets, skids and returned
cartons, from Milwaukee, Racine, and
Oconomotoc, WI, to the plant and
warehouse sites of Anchor Hocking
Glass Corporation at Gurnee, IL, (35)
Glassware and closures for glass
containers, from Dunkirk, IN, to points
in KY, and TN, from Fort Wayne,
Muncie, and Anderson, IN to St. Louis,
MO, Watertown and Clyman, WI, and
points in IL, KY, TN, and that part of WI
on and south of U.S. Hwy. 18, (36) Glass
containers and closures therefor, from
Terre Haute, IN to points in IL, OH,
(except Cincinnati, OH), Lower

Peninsula of MI and points in that part
of WI on and south of U.S. Hwy. 18,
restricted to shipments originating at
Terre Haute, IN and destined to the
above named destination points, (37]
Paper products, from Hartford City, IN
to Frankfort and Louisville, KY., Battle
Creek, Coloma, Constantine, and Niles,
MI, St. Louis, MO, and point in IL and
OH, (38] Corrugated and fiberboard
boxes and paper products, from
Hartford City, IN, to points in MI, on and
south of a line beginning at Benton
Harbor, MI, and extending along
Interstate Hwy. 94 (portion formerly U.S.
Hwy. 12) to Battle Creek, MI, then along
MI Hwy 78 to Flint, MI, thence along MI
Hwy. 21 to junction MI Hwy. 19, and on
and west of a line beginning at junction
MI Hwys. 21 and 19 and extending along
MI Hwy 19 to junction U.S. Hwy. 23,
then along U.S. Hwy. 25 to junction
Interstate Hwy. 94 (portion formerly MI
Hwy. 29], and thence along Interstate
Hwy. 94 to Grosse Pointe, MI, (except
Battle Creek, Colome, Constantine, and
Niles, MI]. (39] Structural steel, which
because of size or weight requires the
use of special equipment or special
handling, from the plant sites of
Baystone Construction, IN, and
Baystone Steel, IN, located in Muncie,
IN to points in IL, IN, OH, KY, MI, WL
and TN, restricted to traffic originating
at the facilities named above and
destined to the above named points, (40)
Glass containers and closures therefor,
from Terre Haute, IN, to points in TN,
and KY (except those points in KY
within the Commercial Zone of
Cincinnati, OH), (41) Glass containers
and closures therefor, from Lapel, IN, to
points in IL, KY, points in that part of
WI, on and south of U.S. Hwy. 18, and
the lower peninsula of MI, (42) Glass
containers, caps and closures for glass
containers and corrugated boxes, from
the facilities of Universal Glass
Products, Star City Glass Division of
National Bottle Corp., at Joliet, I, to
Louisville, KY, (43) Glass containers and
caps, and closures therefor, and
corrugated boxes, knocked down, from
the facilities of Universal Glass
Products, Star City Division of National
Bottle Corp. at or near Joliet, IL to
Bardstown, Clairmont, Owensboro,
Frankfort, Lexington and Stanley, KY,
[44) Plastic containers and plastic
articles, (except in bulk) from Seymour,
IN to points in IL, OH, and WI, (45)
Glass containers and paper cartons,
from the facilities used by Thatcher
Glass Mfg. Co., Division of Dart
Industries, Inc. at Streator, IL, to points
in OH, and the lower Peninsula of MI,
and from Lawrenceburg, IN and the
facilities of Thatcher Glass MIfg. Co.,

Division of Dart Industries, Inc. at
Cincinnati, OH to points in the above
named states, restricted to traffic
originating at the named origins and
destined to the named destinations.
Ashcraft is authorized to operate as a
common carrier pursuant to certificates
issued in MC-135052 and sub-numbers
thereunder. Impediment: Authorization
and approval of this transaction is
conditioned upon the prior receipt by
the Commission of an affidavit from
Glyndon Ashcraft, the sole stockholder
of Ashcraft, stating that he is the person
in control of applicant and that he joins
in this application. (Hearing site:
Indianapolis, IN, or Chicago, IL)
Agatha L Mergenovich,
Secretary.
IFR D0. Io-Z79S Fed9-i-&lOam]
BIWJNG COOE 7036-01-M

[Volume No. 281

Petitions, Applications, Finance
Matters (Including Temporary
Authorities), Alternate Route
Deviations, Intrastate Applications,
Gateways, and Pack and Crate
Peitions for Modification, Interpretation,
or Reinstatement of Motor Carrier
Operating Rights Authority

The following petitions seek
modification or interpretation of existing
motor carrier operating rights authority,
or reinstatement or terminated motor
carrier operating rights authority.

All pleadings and documents must
clearly specify the suffix numbers (e.g..
Mi F, M2 F) where the docket is so
identified in this notice.

The following petitions, filed on or
after March 1,1979, are governed by
Special Rule 247 of the Commission's
General Rules of Practice (49 CFR
1100.247). These rules provide, among
other things, that a petition to intervene
either with or without leave must be
filed with the Commission within 30
days after the date of publication in the
Federal Register with a copy being
furnished the applicant. Protests to these
applications will be rejected.

A petition for intervention without
leave must comply with rule 247(k)
which requires petitioner to demonstrate
that if (1) holds operating authority
permitting performance of any of the
service which the applicant seeks
authority to perform, (2) has the
necessary equipment and facilities for
performing that service, and [3) has
performed service within the scope of
the application either (a) for those
supporting the application, or, (b) where
the service is not limited to the facilities
of particular shippers, from and to, or
between, any of the involved points.
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Persons unabre-to intervene-under
Rule 247(k) may file a petition for leave
to intervene underRule Z47(1. Iii
deciding whether to grantreave to
intervene, the Commssion considers,
among other things; whether petitioner
has (a) solicited the traffic or business of
those persons supporting the
application, or, (b where the-identity of
those supporting the application is not
includedin' the published applfcatfor
notice,, has solicited traffic or business
identical to anylarof that-sought.by
applicant withirr the, affected
marketplace. Anotherfactor considered
is the effects of any decision: on
petitioner's, interests.

Samples of petitions and the text and
explanation of the intervention rules can
be found at 43 FR 50908; as modified at
43 FR 60277.

Petitions not in reasonable
compliance with these rules may be
rejected. Note that Rule 247(e), where
not inconsistent with. the intervention
rules, still applies. Especially refer to
Rule 247(e), forrequirments as to
supplying a copy of conflicting authority,
serving the petition on applicant's
representative, and oral hearing-
requests;

MC 30374 (lF) and MC 30374, (Sub-
21) (MI1F), notice of'fiih, of petition to.
modifycertificates, filed!June 23; 198.
Petitfoner: TRISTATE.
TRANSPORTATION, CO., INC., P.O.
Box 488, Bellmawr, NJ 08031.
Representive: MichaerR. W'erner, 167
Fairfield Rd, P.O. Box1409, Fairfield, NJ
07006. Petitionerholds motorcommon
carrier authority in MC 30374 and MC
30374 (Sub-21}" served November i9;
1963 and September2, 1974,
respectively. MG 30374 authorizes over
regular routes, the transportation of"
meno andwomerres garments- and
materia's; supplies, equipment, and
machinery used in the-manufacture or
such garments, betweerr Philad lphia,
PA, and NewYork, NY, and'
Bordentowrr, NJ, serving the "
intermediate points' of Minotola,
Hammonton-Camden, and Vineland NJ,
and the off-route points ofRichland,
Mizpah, Mays Landing, Egg-Harbor City,
Miliville, Bridgeton, and New
Brunswick, N, over specified routes,
and genera-commodities (except those
of unusual value classes-A and B
explosives, household; goods. as defined
by the Commission commodities in
bulk, and thoserequiringspecfa-
equipment),, between Woodbine, NJ, and
Philadelphia, PA, serving al.
intermediate points, and the-off-route
points-ofDorchester, Leesburg, and
Dennisville, N), overspeciffed routes,
Overlrregular Routes, transporting

general c ommodi ties, with the usual
exceptionv, betweemEgg!Harbor City,
NJ, and points: within 20. miles thereof,
on the one-hand, and, onthe other,.New
York, NY, Meirs garments,. on hangers,
pants, and vests; and materal and
suppIies used im the manufacture of
men~s garments,.betweenLBoston, MA,
and WoodbineNJ, with restriction,
clothing-and hatters' supplies, from
Woodbine, NJ, ta New-York, NY, and
Materials; andsupplies used. in. the
manufacture of'clothing; font New, York,
NY, to Woodbine, NJRubberheels;,.
fromWoodbine, NJ, to New.York, NY,
and Marlboro, MA, and Hubbercement,
from Woodbine, NJ, to NewYork, NY,
Rejected sfntpments-of the four next
above-specMed commoditfes, from the
four next above-specified destination
points, to Woodbine, NJ, Materialsand
supplies: usedL frr the-manufacture of
shoes, and rejected shipments thereof,
between Woodbine, NJ, onthe one
hand, and, on the other, New York.NY,
add Marlboro, MA, and Clothing and'
wearing appare, on hangers,. and
component'parts used int the
manufacture of such garments, as
described in AppendixXto thereport in
Descriptions in Motor'Carrier
Certificates, 61 MC.C. 209. between
points ir Cumberland andAtlantir
Counties, NJI orz the onehand, and' on
the other, Martinsburg-.WV. MC 30374:
(Sub-21) i authorize overirregularroutes,
the transportation of (a) general
commodities, with, theusual exception,
between New-York; NY, and.
Philadelpfa, PA. and (b) wearing.
apparel ar dmaterfals and supplies and
equipment used in the: manufacture of
wearing apparel, (except commodities in
bulk); between points in Hudson.
Passaic, Bergen, and Esser CountiesNJ,
on the onehand, and,6n the: other,
Philadelphia, PA, with a specific
restriction. By the instant petition,
petitionerseeks to modify, the above
authority- toinclude the following: "(1)
wearing apparel; on" hangers and in
cartons, (2]'materials, supplies, and
equipment'used in themanufacture of
wearing apparel and (3) department
store merchandise movingin mixed
loads with- (); and:(Z), over regular
routes, (IA) (i) between Philadelphia,
PA, and New York, NY, and
Bordentown, NJ, serving all intermediate
points, and serving points in NJ as off-
route points, from Philadelphia across
the Delaware River to Camden, NJ, then
over NJ Hwy 45 to junction NJ Hwy 47,
then over N)Mwy 47to junction:NJ Hwy-
540via Vineland, NJ, to junction
unnumbered hwy, then over
unnumbered hwy via Minotola, NJ, to
junction NJ' Hwy 54, then over NJ Hwy

54 to junction U.S. Hwy 206, then over
U.SHwy 206 to-junction U.S. Hwy 130,
then over U.S. Hwy 130 tojunction U.S.
Hwr- 1, and then over U.S. Hwy 1 to
New York, and return over the same
route, and (ii) fromPhiladelphla across
the Delaware River to Camden, NJ, then
over U.S. Hwy 130 to junction
unnumbered hwy near Bordentown, NJ,
and then over unnumbered hwy to
Bordentown, and return over the same
route, IB) between Woodbine, NJ, and
PhiladelphiaPA, serving all
intetmediate points, and servlng,points
in NJ as off-route points, from
Woodbine, aver NJ'Secondary Hwy 557
to. Marshaliville, NJ, then return, over NJ
Secondary Hwy 557 to.junction NJ Hwy
47, the, over Hwy 47 via Milltille, NJ to
Fairview. NJ, then over NJ Hwy 41 to
Runnemede, NJ, then over NJ Hwy 168
to Camden, NJ,. and then across the'
DelawareRiver to Philadelphia; and,
return from PhiladeljPhia taMillville, NJ,
as specified above, then over NJ Hwy 49
to junction NJ Secondary Hwy 557, and
then over NJ Secondary Hwy 557 to
Woodbine, and CC) between
Philadelphia, PA, and Egg Harbor City,
Nf, serving allintermediate points, and
serving pointsinNJ as off-route points,
over U.S. Hwy 3.

MC 44932 (M1.? (notice of petition for
modification of certificate),, filedMay 5,
1980. Petitioner- W.W. YOUNG,& SON,
INC., 11861 South-Cottage Grove
Avenue, Chicago, IL 60028.
Representative: William H. Shawn, Suite
501, 1730 M St., NW., Washington, DC
20036. Petitioner holdsa motor common
carrier certificatein MC.4493Zissued
March 18, 194Z .irnparty authorizing the
transportation. of general commodities
(except those of unusual value, classes
A and.B explosives household goods as
defined by the Commission,
commoditiesinbulk, and those requiring
special equipment),, between points In
the Chicago,,IL, commercial zone, as
defined by the Commission in 1 M.C.C,
673. By the instant petition, petitioner
seeks to-modify the authority above by -
authorizing transportation of the
commodities between points vithin a
200-mile radius of the Chicago, IL
commerical zone.

MC.11521Z(MIF) (Notice of petition
for modification ofpermit), filed Tune 3,
1980. Petitioner: H.M.H. MOTOR
SERVICE, a corporation, Route 130,
Cranbury, NJ 08512 Representative:
MortorE. Kiel, Suite 1832, Two World
Trade Center, New York, NY 10048,
Petitionerholds a contract carrier
permit in MGI15Z 2, issued May25,
1978, authorizing transportation in
interstate orforeign commerce over
irregular route, transporting: Such
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commodities as are dealt in by retail
women's and children's ready-to-wear
apparel stores, and, in connection
therewith, supplies and equipment used
in the conduct of such businesses,
between New York, NY, on the one
hand, and, on the other, points in IN,
OH, MI, WI, IL, and MI, between North
Bergen, NJ, on the one hand, and on the
other, points in VA, NC, GA, FL, AL,
MS, KY, TN WV, IN OH, MI, WI. IL, PA
and MN, between North Bergen, NJ, on
the one hand, and, on the other, Elmont,
NY. Restriction: The operations
authorized herein above are limited to a
transportation service to be performed
under a continuing contract, or
contracts, with Diana Stores
Corporation, of New York, NY, and
Daylin, Inc., of North Bergen, NJ.
between North Bergen, NJ, on the one
hand, and, on the other, points in OK,
TX, LA, NE, and NM, between North
Bergen, NJ, on the one hand, and, on the
other, points in AZ, AR, CA, CO, ID. IA,
KS, MD, MO, MT, NV, ND, OR, SD, WA,
and WY. Restriction: The operations
authorized in the 2 route descriptions
next-above are limited to a
transportation service to be performed,
under a continuing contract(s) with
Diana Stores Corporation, and Daylin,
Inc., of North Bergen, NJ. Women's and
children's wearing apparel (except
millinery and shoes), and supplies and
equipment used in retail women's and
children's ready-to-wear apparel stores,
between New York, NY, on the one
hand, and, on the other, points in KY,
TN, and WV. Restriction The
operations in ihe route description next-
above are limited to a transportation
service to be performed, under a
continuing contract(s) with Diana Stores
Corporation, of New York, NY, and
Daylin, Inc., of North Bergen, NJ.
Clothing, such as is dealt in by discount
department stores, between the New
York, NY, commercial zone, as defined
in Commercial Zones and Terminal
Areas, 53 M.C.C. 451, within which
local operations may be conducted
pursuant to the partial exemption of
section 203(b)(8) of the Interstate
Commerce Act (the "exempt zone"), on
the one hand, and, on the other, points
in I, VT, NH, MA, NC, RI, CT, NY, SC,
PA, NJ, DE, VA, MD, and DC.
Restriction: The operations authorized
in the route description next-above are
limited to a transportation service to be
performed under a continuing
contract(s), with Mammoth Mart, inc., of
West Bridgewater, Mass. Such
commodities as are dealt in by retail
women's and children's ready-to-wear
apparel stores, and in connection
therewith, supplies and equipment used

in the conduct of such business,
between New York, NY, and those
points in New Jersey within 5 miles of
New York, NY, and all of any New
Jersey municipality any part of which is
within 5 miles of New York, N.Y. on the
one hand, and, on the other, points in
VA, NC, SC, GA. FL, and AL, between
New York NY, and points in AL, FL. GA,
NC, SC. and VA. Restriction: The
operations authorized in the route
description next-above are limited to a
transportation service to be performed
under a continuing contract(s) with
Diana Stores Corporation and Daylin.
Inc., both of North Bergen, NJ. By the
instant petition, petitioner seeks to
modify the permit as follows: Add
K Mart Apparel Corp. of North Bergen,
NJ, as a new contracting shipper.

MC 138512 (Sub-35F) (MIF) (notice of
petition for modification of permit), filed
June 13.1980. Petitioner. ROLAND'S
TRANSPORTATION SERVICES, INC.,
d.b.a. WISCONSIN PROVISIONS
EXPRESS, P.O. Box 656, Cudahy. WI
53110. Representative: Richard C.
Alexander, 710 North Plankinton
Avenue, Milwaukee, WI 53202.
Petitioner holds contract carrier permit
in MC-138512 (Sub-35F), issued October
3, 1979, authorizing transportation over
irregular routes of foodstuffs, and
equipment, materials, and supplies used
in the manufacture of foodstuffs (except
commodities in bulk), between Carthage
and Monett, MO, Logan, UT, and points
in WI, on the one hand, and, on the
other, points in the U.S. (except AK and
HI), under continuing contract(s) with
L. D. Schreiber Cheese Co., Inc.. of
Green Bay, WI. By the Instant petition
petitioner seeks to be authorized to
serve as additional contracting shippers
for Swiss Colony, Inc., and Swiss
Colony Stores, Inc., of Monroe, WI.

.MC 142710.(Sub-1) (MIF) (notice of
filing of petition to modify certificate)
filed August 14,1979. Petitioner.
NOMADIC ENTERPRISES, NC., d.b.a.
AMERIKAMP OVERLAND
ADVENTURE TOURS, 40 Highland
Ave., Easthampton, MA 01027.
Representative: David M. Marshall. 101
State St., Suite 304, Springfield, MA
01103. Petitidner holds motor common
carrier certificate in MC 142710 Sub I
authorizing the transportation, over
irregular routes, of passengers and their
baggage and camping equipment, in
special operations, in camping tours,
between Portland, ME. Portsmouth. NH.
New Haven, Hartford. Storrs, Fairfield,
New London. and Bradley International
Airport, CT, Providence, RI, Los
Angeles. Berkeley, and San Francisco
International Airport. CA, Syracuse.
Albany, Buffalo, Hamilton and

Plattsburgb, NY, Logan International
Airport MA. points in Worcester.
Hampden. Hampshire. Franklin. and
Berkshire Counties, MA. Red Bank and
Asbury Park. NJ, Washington, DC.
Atlanta. GA. Miami. Orlando, Tampa.
and Daytona Beach, FL, New Orleans.
LA. Houston. Austin. and Dallas, TX.
Ann Arbor, Kalamazoo, and Detroit, MI1.
Durango and Boulder, CO, Seattle.
Tacoma, and Bellingham, WA, St. Paul,
MN, Portland and Eugene, PR.
Anchorage, AK. and Albuquerque, NM,
on the one hand, and, on the other,
points in the U.S. (including AK. but
excluding HI]. with service at Logan
International Airport restricted to the
transportation of passengers having a
prior or subsequent movement by air in
foreign commerce, and service at San
Francisco International Airport,
restricted to the transportation of
passengers having a prior or subsequent
movement by air. By the instant petition.
petitioner seeks to modify the territorial
description by adding New York, NY as
an additional origin point and by
eliminating the restriction on the
transportation of passengers having a
prior or subsequent movement by air at
San Francisco International Airport.

Permanent Authority Decisions Volume;
Decision-Notice

Decide& September 5. 1980.

The following broker, freight
forwarder or water carrier applications
are governed by Special Rule 247 of the
Commission's Rules of Practice (49 CFR
§ 1100.247). These rules provide, among
other things, that a protest to the
granting of an application must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Failure to file a protest within 30 days
will be considered as a waiver of
opposition to the application. A protest
under these rules shall comply with Rule
247(e)(3) of the Rules of Practice which
requires that it set forth specifically the
grounds upon which it is made. cdntain
a detailed statement of protestant's
interest in the proceeding, as specifically
noted below), and specify with
particularity the facts, matters, and
things relied upon. The protest shall not
include issues or allegations phrased
generally. A protestant shall include a
copy of the specific portion of its
authority which it believes to be in
conflict with that sought in the
application, and describe in detail the
method-whether by joinder, interline,
or other means--by which protestant
would use this authority to provide all
or part of the service proposed. Protests
not in reasonable compliance with the
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requirements of the rules may be
rejected. The original and one copy of
the protest shall be filed with the
Commission. A copy shall be served
concurrently upon applicant's
representative, or upon applicant if no
representative is named. If the protest
includes a request for oral hearing, the
request shall meet the requirements of
section 247(e)(4) of the special rules and
shall include the certification required in
that section.

Section 247tf) provides, in part, that
an applicant which does not intend
timely to prosecute its application shall
prompoly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

Further 'processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exceptions of those

applications involving duly noted
problems (e.g., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily,'that each applicant has'
demonstrated that its proposed service
is either (a) required by the public
convenience and necessity, or, (b) will
be consistent with the public interest
and the transportation policy of 49
U.S.C. 10101. Each applicant is fit,
willing, and able properly to perform the
service proposed and to conform to the
requirements of Title 49, Subtitle IV,
United States Code, and the
Commission's regulations. Except vhere
specifically noted, this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In the absence of legally sufficient
protests, filed within 30 days of
publication of this decision-notice (or, if
the application later becomes
unopposed), appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notification
of effectiveness of this decision-notice.
To the extent that the authority sought
below may duplicate an applicant's

existing authority, such duplication shall
not be construed as conferring more
than a single operating right.

Applicants must comply with all
specific conditions set forth in the grant
or grants of authority within 90 days
after the service of the notification of
the effectiveness of this decision-notice,
or the application of'a non-complying
applicant shall stand denied.

By the Commission, Review Board Number
3, Members Parker, Fortier, and Hill. Member
Fortier not participating.

MC 130871F, filed April 21, 1980.
Applicant: FRANK E. QUINN, 2255
South Highland Ave., Lombard, IL 60148.
Representative: Frank E. Quinn (same
address as applicant). To engage in

* operations, in interstate or foreign
commerce, as a broker, at Lombard, IL
in arranging for the transportation, by
motor vehicle, of household goods,
between points in the U.S. (including AK
and HI).
Motor Carrier Alternate Route
Deviations; Notice

The following letter-notices to operate
over deviation routes for operating
convenience only have been filed with
the Commission under the Deviation
Rules-Motor Carrier of Property (49
CFR 1042.4(c)(11)).

Protests against the use of any
proposed deviation route herein
described may be filed with the
Commission in the manner and form
provided in such rules at any time, but
will not operate to stay commencement
of the proposed operations unless filed
within 30 days from the date of this
Federal Register notice.

Each applicant states that there will
be no significant effect on either the
quality of the human environment or
energy policy and conservation.

Motor Carriers of Property "
MC 10343 (Deviation No. 28),

CHURCHILL TRUCK LINES, INC.,
Highway 36 West, Chillicothe, MO
64601, filed August 18, 1980. Carrier
proposes to operate as a common
carrier, by motor vehicle, of general
commodities, with certain exceptions,
over deviation routes as follows: (1)
From Rockford, IL over IL Hwy 2 to
junction IL Hwy 75, then over IL Hwy 75
to junction Interstate Hwy 90, then over
Interstate Hwy 90 to junction Interstate
Hwy 94, then over Interstate Hwy 94 to
Minneapolis, MN, (2) From Rockford, IL
over US Hwy 20 to Dubuque, IA, (3)
From Milwaukee, WI over Interstate
Hwy 94 to Minneapolis, MN and (4)
From Chicago, IL over Interstate Hwy 94
to Milwaukee, WI and return over the
same routes for operating convenience

only. The notice indicates that the
carrier is presently authorized to
transport the same commodities over
pertinent service routes as follows: (1)
From Rockford, IL over IL Hwy 2 to
junction unnumbered Hwy (formerly
portion IL Hwy 2), near Dixon, IL, then
over unnumbered Hwy via Palmyra, IL
to junction IL Hwy 2 near Sterling, IL,
then over IL Hwy 2 to Silvis, IL, then
over IL Hwy 92 (formerly shown as
portion US Hwy 6) to junction US Hwy
6, then over US Hwy 6 to Davenport, IA,
then over US Hwy 61 to junction US
Hwy-52, then over US Hwy 52 to
Minneapolis, MN, (2] From Milwaukee,
WI over WI Hwy 15 to the WI-IL State
line near Beloit, WI; then over IL Hwy 2
to Rockford, IL, then over the specified
route in (1) above to Minneapolis, MN,
and (3) From Chicago, IL over US Hwy
20 to Rockford, IL, then over the
specified route in (2) above to
Milwaukee, WI and return over the
same routes.

MC 95540 (Deviation No. 7),
WATKINS MOTOR LINES, INC., 1144
W. Griffin Road, P.O. Box 1636, '
Lakeland, FL 33802, filed August 25,
1980. Carrier proposes to operate as a
common carrier, by motor vehicle, of
general commodities, with certain
exceptions, over deviation routes as
follows: (1) From junction U.S. Hwy I
and FL Hwy 100 near Bunnell, FL over
FL Hwy 100 to junction U.S. Hwy 90
near Lake City, FL, (2) From junction
U.S. Hwy 29 and U.S. Hwy 441 near
Athens, GA, over U.S. Hwy 29 to
junction GA Hwy 120, then over GA
Hwy 120 to junction GA Hwy 316, then
over GA Hwy 316 to junction Interstate
Hwy 85, (3) From junction U.S. Hwy 1
and U.S. Hwy 70 near Raleigh, NC over
U.S. Hwy 1 to junction Interstate Hwy
85 near Henderson, NC, (4) From
junction Interstate Hwy 95 and NC Hwy
87 near Fayetteville, NC over NC Hwy
87 to junction U.S. Hwy 421 near
Sanford, NC, then over U.S. Hwy 421 to
junction Interstate Hwy 85 near
Greensboro, NC, and (5) From junction
U.S. Hwy 231 and AL Hwy 52 near
Dothan, AL over AL Hwy 52 to the AL/
GA State line, then over GA Hwy 62 to
junction U.S. Hwy 82 near Albany, GA
and return over the same routes for
operating convenience only. The notice
indicates that the carrier is presently
authorized to transport the same
commodities over pertinent service
routes as follows: (1) From junction U.S.
Hwy I and FL Hwy 100 near Bunnell, FL
over U.S. Hwy 1 to junction U.S. Hwy 90
near Jacksonville, FL, then over U.S.
Hwy 90 to junction FL Hwy 100 near
Lake City, FL, (2) From junction U.S.
Hwy 29 and U.S. Hwy 441 near Athens,
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GA. over U.S. Hwy 441 to junction
Interstate Hwy 85 near Commerce, GA,
then over Interstate Hwy 85 to junction
GA Hwy 316 near Atlanta, GA, (3) From
junction U.S. Hwy 70 and U.S. Hwy 1
near Raleigh, NC over U.S. Hwy 70 to
junction Interstate Hwy 85 near Durham,
NC, then over Interstate Hwy 85 to
junction U.S. Hwy 1 near Henderson,
NC, (4) From junction Interstate Hwy 95
and NC Hwy 87 near Fayetteville, NC
over Interstate Hwy 95 to junction U.S.
Hwy 70 near Smithfield, NC, then over
U.S. Hwy 70 to junction Interstate Hwy
85 near Durham, NC, then over
Interstate Hwy 85 to junction U.S. Hwy
421 near Greensboro, NC, and (5) From
junction U.S. Hwy 84 and AL Hwy 52
near Dothan, AL over U.S. Hwy 84 to
junctions U.S. Hwy 19 near Thomasville,
GA, then over U.S. Hwy 19 to junction
U.S. Hwy 82 and GA Hwy 62 near
Albany, GA and return over the same
routes.

Permanent Authority Notices
Substitution Applications: Single-Line
Service for Existing Joint-Line Service

The.following applications, filed on or
after April 1, 1979, are governed by the
special procedures set forth in Part
1062.2 of Title 49 of the Code of Federal
Regulations (49 CFR 1062.2). These
proposals are published as "service
sought", (as opposed to decision-
notices), because in each case it appears
questionable as to whether all or part of
the authority sought should be-issued,
weighing applicant's evidence under 49
CFR 1062.2. (For example, questions
may be raised relating to applicant's
contentions concerning why the
involved joint-line service has been
cancelled or is in a state of deterioration
which warrant a decision on the merits,
regardless of whether the application is
opposed.)

The rules provide, in part, that
carriers may file petitions with this
Commission for the purpose of seeking
intervention in these proceedings. Such
petitions may seek intervention either
with or without leave as discussed
below. However, all such petitions must
be filed in the form of verified
statements, and contain all of the
information offered by the submitting
party in opposition. Petitions must be
filed with the Commission within 30
days of publication of this decision-
notice.

Petitions for intervention without
leave (i.e., automatic intervention), may
be filed only by carriers which are, or
have been, participating in the joint-line
service sought to be replaced by
applicant's single-line proposal, and
then only if such participation has

occurred within the one-year period
immediately proceeding the applicant's
filing. Only carriers which fall within
this filing category can base their
opposition upon the issue of the public
need for the proposed service.

Petitions for intervention with leave
may be filed by any carrier. The nature
of the opposition, however, must be
limited to issues other than the public
need for the proposed service. The
appropriate basis for opposition, i.e.,
applicant's fitness, may include
challenges concerning the veracity of
the applicant's supporting information,
and the bona-fides of the joint-line
service sought to be replaced (including
the issue of its substantiality). Petitions
containing only unsupported and
undocumented allegations will be
rejected.

Petitions not in reasonable
compliance with the requirements of the
rules may be rejected. An original and
one copy of the petition to intervene
shall be filed with th6 Commission, and
a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
publication.

MC 135082 Sub 86F, filed May 23,1979
and published in the Federal Register
April 15,1980 and republished as
corrected this issue. Applicant:
ROADRUNNER TRUCKING, INC., P.O.
Box 26748,4100 Edith Blvd. NE,
Albuquerque, NM 87125. Representative:
Randall R. Sain (same address as
applicant). Authority sought to operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting lumber,
lumber products, wood products, and
millwork, (except commodities in bulk,
in tank vehicles), between points in AR,
AZ, CA. CO, ID, KS, LA, MO, OK, Ml,
NM, NV, OR. TX, UT, WA. and WrY.
(Hearing site: Albuquerque, NM.) The
purpose of this correctly show "KA" to
read "LA" and "Mr' to read "Mr'.

Note.-The sole purpose of this application
is to substitute single-line for joint-line
operations.

Permanent Authority Decisions,
Decision-Notice, Substitution
Applications: Single-Line Service for
Existing Joint-Line Service

The following applications, filed on or
after April 1,1979, are governed-by the
special procedures set forth in Part
1062.2 of Title 49 of the Code of Federal
Regulations (49 CFR 1062.2).

The rules provide, in part, that
carriers may file petitions with this
Commission for the purpose of seeking
intervention in these proceedings. Such
petitions may seek intervention either
with or without leave as discussed
below. However, all such petitions must
be filed In the form of verified
statements, and contain all of the
information offered by the submitting
party in opposition. Petitions must be
filed with the Commission within30
days of publication of this decision-
notice.

Petitions for intervention without
leave (i.e. automatic intervention). may
be filed only by carriers which are, or
have been, participating in the joint-line
service sought to be replaced by
applicant's single-line proposal, and
then only if such participation has
occurred within the one-year period
immediately proceeding the
application's filing. Only carriers which
fall within this filing category can base
their opposition upon the issue of the
public need for the proposed service.

Petitions for intervention with leave
may be filed by any carrier. The nature
of the opposition; however, must be
limited to issues other than the public
need for the proposed service. The
appropriate basis for opposition, i.e.
applicant's fitness, may include
challenges concerning the veracity of
the applicant's supporting information,
and the bona-fides of the joint-line
service sought to be replaced (including
the issue of its substantiality). Petitions
containing only unsupported and
undocumented allegations will be
rejected.

Petitions not in reasonable
compliance with the requirements of the
rules may be rejected. An original and
one copy of the petition to intervene
shall be filed with the Commission, and
a copy shall be served concurrently
upon applicants representative, or upon
applicant if no representative is named.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some othe applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
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and jurisdictional problems) we find,
preliminarily, that each applicant has
demonstrated that its proposed service
is required by the present and future
public convenience and necessity. Each
applicant is fit, willing, and able
properly to perform the service proposed
and to conform to the requirements of
Title 49, Subtitle IV, United States Code,
and the Commission's regulations.
Except where specifically noted, this
de -cision is neither aimajor Federal
action significantly affecting the quality
of the human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
pieliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act).

In the absence of legally sufficient
petitions for intervention, filed within 30
days of publication of this aecision-
notice (or, if the application later
becomes unopposed), appropriate
authority will be issued to each
applicant (except those with duly noted
problems) upon compliance with certain
requirements which will be set forth in a
notification of effectiveness of the
decision-notice. To the extent that the
authority sought below may duplicate
an applicant's other authority, such
duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all
specific conditions set forth in the grant
or grants of authority within 90 days
after the service of the notification of
the effectiveness of this decision-notice,
or the application of a non-complying
applicant shall stand denied.

By the Commission, Review Board Number
4, Members Fitzpatrick, Fisher, and Dowell.

MC 113908 (Sub-507F), filed June 2,
1980. Applicant: ERICKSON
TRANSPORT CORP., 2255 North Packer
Road, P.O. Box 10068 G.S., Springfield,
MO 65804. Representative: John E.
Jandera, P.O. Box 1979, Topeka, KS
66601. To operate as a common carrier,
by motor vehicle, in interstate or foreign
commerce, over irregular routes,
transporting chemicals, from points in IL

to points in AR, AZ, CA, CO, MO, MT,
NV, OK, OR, TX, and UT.

Note.-The sole purpose of this application
is to substitute single-line for joint line
operations.

Irregular-Route Motor Common Carriers
of Property-Elimination of Gateway
Letter Notices

The following letter-notices of
proposals to eliminate gateways for the
purpose of reducing highway congestion,
alleviating air and noise pollution,
minimizing safety ha2ards, and
conserving fuel have been filed with the
Interstate Commerce Commission under
the Commission's Gateway Elimination
Rules (49 CFR 1065), and notice thereof
to all interested persons is hereby given
as provided in such rules.

An original and two copies of protests
against the proposed elimination of any
gateway herein-described may be filed
with the Interstate Commerce
Cominission within 10 days from the
date of this publication. A copy must
also be served upon applicant or its
representative. Protests against the
elimination of a gateway will not
operate to stay commencement of the
proposed operation.,

Successively filed letter-notices of the
same carrier under these rules will b
numbered consecutively for
convenience in identification. Protests, if
any, must refer to such letter-notices by
number.

The following applicants seek to
operate as a common carrier, by motor
vehicles, over irregular routes.

MC 113908 (Sub-E217, E220, E224,
E233, E241, E349, E352) filed December 5,
1974. Applicant: ERICKSON
TRANSPORT CORP., P.O. Box 3180-,
Glenstone Station, Springfield,-MO
65804. Representative: John E. Jandera,
641 Harrison Street, Topeka, KS 66603.
(E217 Vinegar and vinegar stock, in tank
vehicles, from points in MI on and north
of I Hwy. 94, to Hutchinson, KS
(Oklahoma City, OK*). (E220) Vinegar,
in tank vehicles, from Chicago, IL, to
points in CA on and south of a line by
connecting US Hwy 50 with I Hwy 80
(Memphis, TN*). (E224) Vinegar, in tank
vehicles, from Kansas City and
Springfield, MO, to points in CA on and
south of a line by connecting US Hwy 50
with I Hwy 80 (Paris, TX*). (E233)
Vinegar, in tank vehicles, from Yakima,
WA, to points in OK east of US Hwy 81
and points in AR. (Marionville, MO*).
(E241) Vinegar, in tank vehicles, from
Hutchinson and Wichita, KS, to points
in CA in and north of I Hwys 40 and 15
(Dallas, TX*). (E349) Vinegar and
vinegar stock, and apple juice, in tank
vehicles, from St. Paul, MN, to points in

GA, AL, points in LA on and south of US
Hwy 84, and points In MS on and south
of US Hwy 98 (Belding, MI*). (E352)
Vinegar, vinegar stock, and apple julco,
in tank vehicles, from Chicago, IL, to
points in CO and points in NE in and
west of NE Hwy 61 (Belding, MI*),
(Gateways eliminated: asterisked)

MC 113908 (Sub-E268, E338) filed
December 5, 1974. Applicant:
ERICKSON TRANSPORT CORP., P.O.
Box 3180-Glenstone Station, Springfield,
MO 65804. Representative: John E.
Jandera, 641 Harrison Street, Topeka,
KS 66603. (E268] Vinegar, in tank
vehicles, from Kansas City, MO, to
points in CA south of US Hwys. 80 and
20 and in and north of Santa Cruz, Santa
Clara, Merced, Marera, Fresno, and Inyo
Counties. (Gateway eliminated:
Memphis, TN) (E338] Vinegar, in tank
vehicles, from Wenatchee and Yakima,
WA, to points in OK, AR, MO, points in
IA on and east of US Hwy. 61 between
the IA-MO State line and Rock Island,
points in IL on and south of I Hwy. 80,
and points in TX on and east of a line
beginning at the TX-NM State line
extending along US Hwy. 180 to junction
US Hwy. 87, then along US Hwy. 87 to
junction US Hwy, 277, then along US
Hwy. 277 to the US-MX International
Boundary line. (Gateway eliminated:
Wichita, KS.)

- By the Commission.
Agatha L. Mergenovich,
Secretary.
[FR Doe. 80-27960 Filed 9-10-80; 8:45 am]
BILLING CODE 7035-01-M

[Ex Parte No. 55 (Sub-47]

Policy on Transfer of Certificates of
Registration to Multi-State Carrier
AGENCY: Interstate Commerce
Commission.
ACTION: Final policy statement.

SUMMARY: The Commission adopts a
final policy statement directing a multi-
state carrier seeking to acquire a
Certificate of Registration to file
concurrently, as a directly related
matter, a transfer application under 49
U.S.C. 10926 along with a conversion
application under 49 U.S.C. 10922 or
10923, when the transaction is not
subject to 49 U.S.C. 11343-11344. In
these circumstances, only the filing fee
for a transfer. application need be paid.
Procedurally, the Commission will
handle these cases on a consolidated
basis with the transfer application as
the lead proceeding.
EFFECTIVE DATE: SEPTEMBER 11, 1900.

FOR FURTHER INFORMATION CONTACT:
Richard Kelly (202-275-7564).

---- I
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Les Miller (202-275-7266).
SUPPLEMENTARY INFORMATION: Multi-
state carriers acquiring Certificates of
Registration are required to file only a
conversion application under 49 U.S.C.
10922 or 10923 if the transaction was not
subject to 49 U.S.C. 11343-11344. The
procedure to be followed was set forth
in Las Vegas Tank Lines, Inc.,
Extension, 107 M.C.C. 589, 596 (1968),
and in footnote 2 to 49 C.F.R. 1132.1(b).
Recent changes in statutes and rules
make revision of this policy appropriate.

The modification of the transfer
regulations in Ex Parte No. MC-111,
-served June 27, 1979, deleted footnote 2.
The Motor Carrier Act of 1980 raised the
jurisdictional exemption in 49 U.S.C.
11343(d)(1) from $300,000 to $2,000,000
which will increase the number of filings
under section 10926. Finally, jurisdiction
over transfer function was shifted from
the Motor Carrier Board to the Review
Boards in Ex Parte No. MC-67 (Sub-No.
9), published in the Federal Register
issue of July 3, 1980 at 45 FR 45525.
Unlike the Motor Carrier Board, the
Review Boards have authority to decide
conversion applications directly related
to proposed transfers.

In the future, multi-state carriers
purchasing Certificates of Registration
must concurrently file both a transfer
application under 49 U.S.C. 10926
(unless 49 U.S.C. 11343-11344 apply) and
a directly related conversion application
under 49 U.S.C. 10922 or 10923. This will
provide guidance to carriers, and to
establish uniform treatment of these
transaction under both 49 U.S.C. 10926
and 11343-11344, and will reflect more
accurately the actual intent of the
parties.

The additional evidentiary burden
imposed on affected carriers should be
minimal, since Ex Parte No. MC-111
simplified and shortened the transfer
application form. Applicants will benefit
from paying only the basic fee for the
transfer application (currently $100)
rather than the $350 presently required
for applications under 49 U.S.C. 10922 or
10923. See 49 CFR 1002.2(c).

This statement interprets Commission
rules and modifies other rules relating to
agency practice and procedure. •
Therefore, the final rule is being adopted
without prior notice or public .
proceedings, in accordance with the
provisions of 5 U.S.C. 553(b)(A).

This action will not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

This document is promulgated under
the authority contained in 49 U.S.C.
10321(a) and 5 U.S.C. 553 and 559.

Decided. August 29,1980.

By the Commission, Chairman Gaskins,
Vice-Chairman Gresham. Commissioners
Stafford. Clapp. Trantum. Alexis, and
Gilliam. Commissioner Stafford not
participating.
Agatha L Mergenovich,
Secretary.
[FR Doc- O-VM Fied o-10-ao :45 am]
BILNG CODE 703&-01-M

Permanent Authority Decisions;
Decision-Notice

The following applications, filed on or
after July 3,1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register of July 3,1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of $10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdiptional questions)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
cdnform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal-action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed on or before October 27,
1980 (or, if the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operation right.

Note.-All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper under
contract".

Volume No. OP4-032

Decidedi August 28,1980.
By the Commission. Review Board Number

1, Members Carleton, Joyce. and Jones.
Member Jones not participating.

MC 5117 (Sub-15F), filed August 26,
1980. Applicant- VAN SOMEREN
TRANSFER. INC., Baldwin, WI 54002.
Representative: Samuel Rubenstein, P.O.
Box 5, Minneapolis, MN 55440.
Transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), between
Minneapolis, MN, on the one hand, and,
on the other, River Falls and Woodville,
'dL

MC 129387 (Sub-115F), filed August 26,
1980. Applicant- PAYNE
TRANSPORTATION, INC., P.O. Box
1271, Huron, SD 57350. Representative:
Charles E. Dye (same address as
applicant). Transporting cleaning,
washing, buffing or polishing
compounds, textile, softeners,
lubricating oil or grease, and deodorants
and disinfectants, (except commodities
in bulk), from South Holland. 1L, to
points in CA, CO, IA, MO, NE, ND. and
SD.

MC 144416 (Sub-6F), filed August 26,
1980. Applicant- C. F. MCGRAW, P.O.
Box 498, Garden City, KS 67846.
Representative: Herbert Alan Dubin, 818
Connecticut Ave, N.W., Washington,
DC 20006. Transporting meats, meat
products, meat byproducts, and articles
distributed by meat-paing houses as
described in Sections A and C of
Appendix Ito the report in Descriptions
in Motor Carier Certificates, 61 M.C.C.
209 and 766, (except commodities in
bulk and hides), between points in
Finney County, KS, on the one hand,
and, on the other, those points in the
U.S. in and west of MT, WY, CO, OK,
AR, and LA.

MC 148127 (Sub-13F). filed August 26,
1980. Applicant: LINEHAUL EXPRESS
CORPORATION, P.O. Box 5078,
Manchester, NH 03108. Representative:
John A. Sykas (same address as
applicant). Transporting plasticfilm,
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sheeting, and bags, and plastic articles,
between points in the U.S., restricted to
traffic originating at or destined to the
facilities of Mobil Chemical Co.

MC 148827 (Sub-IF), filed August-25,
1980. Applicant: DAVID ALGER, d.b.a.
D & C TRANSPORTATION, 2 Chandler
Ave., Ext.; Orleans, VT 05860.
Representative: Frederick T. O'Sullivan,
P.O. Box 2184, Peabody, MA 01960.
Transporting petroleum and petroleum
products, in tank vehicles, from
Portland, ME, to points in Orleans
County, VT.

/ Volume No. 0P4-035
Decided: August 29,1980.
By the Commission, Review Board

Number 1, Members Carleton, Joyce and
Jones. Member Jones not participating.

MC 130997F, filed August 26, 1980.
Applicant: AMERICAN AUTOMOBILE
ASSOCIATION, INC., d.b.a. AAA
WORLD WIDE TRAVEL AGENCY, 433
W. Washington Ave., Madison, WI
53703. Representative: Edward M.
Amsdell (same address as applicant). To
engage in operations, in interstate or
foreign commerce, as a broker at
Madison, WI, in arranging for the
transportation, by motor vehicle, of
passengers and their baggage, in charter
operations, between points in the U.S.,
including AK and HI.

MC 134467 (Sub-68F), filed April 27,
1980. Applicant: POLAR EXPRESS, INC.,
P.O. Box 845, Springdale, AR 72764.
Representative: Charles M. Williams,
350 Capitol Life Center, 1600 Sherman
St., Denver, CO 80203. Transporting (1)
foodstuffs (except in bulk), and (2)
materials, equipment, and supplies used
by restaurants or restaurant suppliers,
between points in the U.S., restricted to
traffic destined to the facilities of
Franchise Services, Inc.

MC 135326 (Sub-28F), filed August 27,
1980. Applicant: SOUTHERN GULF,
TRANSPORT, INC., P.O. Box 7959,
Shreveport, LA 71107. Representative:
Hugh T. Matthews, 2340 Fidelity Union
Tower, Dallas, TX 75201. Transporting
fertilizer, in bulk, from Tyler, TX, to
points in OK, AR, and LA.

MC 139966 (Sub-3F), filed August 27,
1980. Applicant: FAIRPORT TRUCKING
COMPANY, a corporation, P.O. Box 217,
Williams St., Grand River, OH 44045.
Representative: Richard H. Brandon,
P.O. Box 97, 220 W. Bridge St, Dublin,
OH 43017. Transporting cement, in bulk,
(1) from Wampum and Bessemer, PA, to
points in OH, and (2) from Ashtabula,
OH, to points in OH and PA.

MC 145557 (Sub-12), filed August 27,
1980. Applicant: LIBERTY TRANSPORT,
INC., P.O. Box 9182, Kansas City, MO

64168. Representative: Arthur J. Gerra,
2100 TenMain Center, P.O. Box 19251,
Kansas City, MO 4141. Transporting (1)
non-exempt food or kindred products as
described in Item 20 of the Standard
Transportation Commodity Code Tariff,
and (2) materials, equipment, and
supplies used in the manufacture and
distribution of the commodities in (1)
above, between points in the U.S.

MC 146166 (Sub-2F), filed August 27,
1980. Applicant: TRIANGLE
TRANSPORT CO., INC., 74 Sulyma St.,
Cumberland, RI 028'64. Representative:
William F. Poole, 41 Bea Dr., North
Kingstown, RI 02852. Transporting (1)
soaps and soap by-products, and (2)
materials, equipment, and supplies used
in the manufacture and distribution of

-the commodities in (1) above, between
points in the U.S., under continuing
contract(s) with Original Bradford Soap
Works, Inc., of West Warwick, RI.

MC 149536F, filed August 26,1980.
Applicant: RODCO LEASING, INC., 380
Union St., West Springfield, MA 01089.
Representative: James M. Burns, 1383
Main St., Suite 413, Springfield, MA
01103. Transporting (1) officeandschool
supplies and equipment, and [2)
materials used in the manufacture and
distribution of the commodities in (1)
above, (3) paper andpaper articles, and
(4) materials, eqwdpmen and supplies
used in themanufacture and distribution
of paper and paper articles, between
points in the U.S.

MC 150607 (Sub-IF, filed August 27,
1980. Applicant: B & B TRUCKING, INC.,
240 West 13th St., Williston, ND 58801.
Representative: Todd W. Foss, 502 First
National Bank Bldg., Fargo, ND 58126.
Transporting (1) dy drillng fluid
additives, and. (2) storage houses and
vans for the commodities in (1) above,
between points in ND, on the one hand,
and, on the other, points in SD,'WY, and
MT.
MC 151656F, filed August 25,1980.

Applicant: F.M.R. LEASING CO, INC.,
115-Jacobus Ave., South Kearny, NJ
07032. Representative: James A. Fagan
(same address as applicant).
Transporting such commodities as are
dealt in or used by grocery, drug and
food business houses, between New
York, NY, on the one hand, and, on the
other, points in CT, MA, MD, NY, NJ,
and PA.
MC 151657F, filed August 25, 1980.

Applicant: ARM TRANSPORTATION
CORPORATION, P.O. Box 9480,
Amarillo, TX 79105. Representative: A. J.
Swanson, P.O. Box 1103, 226 N. Phillips
Ave., Sioux Falls, SD 57101.
Transporting meats, meat products,
meat byproducts, and articles .
distributed by meat-packing houses as

described in Sections A and C of
Appendix I to the report in Descriptions
in Motor Carriers Certificates, 61 M.C.C,
209 and 766 (except commodities In
bulk), between points in the U.S., under
continuing contract(s) with National
Beef Packing Co., Inc., of Liberal, KS.

Volume No. OP4-036
Decided: September 2,1980.

'By the Commission. Review Board Number
1, Members Carleton, Joyce, and Jones.
Member Jones not participating.

MC 118866 (Sub-15F), filed August 28,
1980. Applicant: PAUL L. ZAMBERLAN
& SONS, INC., P.O. Box 15, Lewis Run,
PA 16738. Representative: Chester A. i
Zyblut, 366 Exectutive Bldg., 1030 15th
St., N.W., Washington, DC 20005...
Transporting (1) clay products and (2)
materials equipment, and supplies used
in the manufacture and distribution of
clay products, (except commodities in
bulk), between Lewis Run, PA, on thd
one hand, and, on the other, points in
the U.S. (except AK, HI, CT, MA, VT, NJ,
DE, MD, VA, WV, OH, MI, IN, IL, NC,
SC, and WL)

MC 120077 (Sub-2F), filed August 28,
1980. Applicant: CLETUS CASEY, d.b.,
HOLMEN-LA CROSSE TRUCK LINE,
115 West 3rd St., Ettrick, W1 54627.
Representative: Joseph E. Ludden, 324
Exchange Bldg., P.O. Box 1567, La
Crosse, WI 54601. Over regular routes,
transporting general commodities ,
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), between Galesvillo
and Whitehall, WI, over U.S. Hwy 53,
serving the internediate points of Balir
and Ettrick. WI.

MC 123476 (Sub-58F), fied August 20,
1980. Applicant CURTIS TRANSPORT,
INC., P.O. Box 388, Arnold, MO 03010.
Representative: David G. Dimit (same
address as applicant). Transporting (1)
paper products, and (2) materials,
equipment, and supplies used In the
manufacture and distribution of paper
products, between points in St. Claire
County, IL and Elkhart County, IN, on
the one hand, and, on the other, those
points in the U.S. on and east of U.S.
Hwy 85.

MC 135306 (Sub-SF), filed August 28,
1980. Applicant: DAN'S TRANSIT, INC.,
1254 Median Rd., Medina, OH 442560.
Representative: James M. Burtch, 100 E.
Broad St., Columbus, OH 43215,
Transporting (1) iron and steel articles,
and (2) materials equipment, and
supplies used in the manufacture and
distribution of the commodities In (1)
above, between points in OH, IN, IL, MI,
WV, and PA, on the one hand, and, on

60042



Federal Register I Vol. 45, No. 178 / Thursday, September 11, 1980 / Notices

the other, points in AL., CT, DE, FL, GA,
KY, MD, MA, MS, ME, NH, NC, R, SC,
TN, TX, VT. and VA.

MC 146886 (Sub-5F), filed August 28,
1980. Applicant: CONLAN TRUCK
LINES, INC., 6160 South 116th St., Hales
Comer, WI 53130. Representative:
Richard A. Westley, 4506 Regent St,
Suite 100, Madison, WI 53705.
Transporting such commodities as are
dealt in by distributors of household
products, between points in Dubuque
and Polk Counties, IA, La Crosse County
WI, and Brown County, SD, on the one
hand, and, on the other, points in MN,
ND, and SD.

MC 151316 (Sub-IF), filed August 28,
1980. Applicant: AERO DISTRIBUTING
CO., INC., 4814 Fulton Industrial Blvd.,
Atlanta, GA 30301. Representative: Kim
G. Meyer,'P.O. Box 872, Atlanta, GA
30301. Transporting (1] waste or scrap
materials, and (2) plastic artfcles,
between points in Fulton County, GA,
on the one hand, and, on the other,
points in TX, OK, AR, LA, MO, KY, MS,
TN, FL, IL, AL, WV, VA, NC, SC, and
GA.
Agatha L Mergenovich,
Secreta.
[FR Dom. 8o- Filed 9-10-8 &45 am]

BIWLNG CODE 7035-01-M

Permanent Authority Decisions;
Decision-Notice

The following applications, filed on or
after July 3,1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register on July 3, 1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Applications may be
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence, can be
obtained from any applicant upon
request and payment to applicant of
$10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings: With the exception of those
applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)

we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is *either a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed on or before October 27,
1980 (or, if the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

Note.-All applications are for authority to
operate as a motor common carrier In
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

Volume No. OP2-036
Decided: September 5, 1980.
By the Commission. Review Board Number

3. Members Parker, Fortler, and Hill.
MC 59332 (Sub-11F), filed August 25,

1980. Applicaib TAYLOR'S EXPRESS,
INC., 425 North 37th St, Pennsauken, NJ,.
08110. Representative: Micheal R.
Wemer, 167 Fairfield Rd., P.O. Box 1409,
Fairfield, NJ 07006. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the United States Government,
between points in the U.S.

MC 71593 (Sub-75F), filed September
2,1980. Applicant: FORWARDERS
TRANSPORT, INC., 1608 E. Second St.,
Scotch Plains, NJ 07076. Representative:
David W. Swenson (same address as
applicant). Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the United States Government,
between points in the U.S.

MC 115092 (Sub-111F), filed August 25,
1980. Applicant: TOMAHAWK
TRUCKING. INC., P.O. Box 0, Vernal,
UT 84078. Representative: Walter
Kobos, 1016 Kehoe Dr., St. Charles, IL
60174. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the United States Government.
between points in the U.S.

MC 151613F, filed August 20,1980.
Applicant: LEWIS C. HARVEY, Rt. 2,
P.O. Box 118, Arlington. VA 22922.
Representative: Lewis C. Harvey (same
as applicant). Transporting food and
other edible products (including edible
byproducts but excluding alcoholic
beverages and drugs) intended for
human consumption, agricultural
limestone and other soil conditioners,
and agricultural fertilizers, if such
transportation is provided with the
owner of the motor vehicle in such
vehicle, except in emergency situations,
between points in the U.S.

Volume No. OP3-015
Decided Sept. 2,1980.
By the Commission. Review Board Number

3, Members Parker Fortier, and HilL Member
Fortier not participating.

MC 9644 (Sub-7F), filed August 22,
1980. Applicant B.TJ,
INCORPORATED, P.O. Box 4060,
Kansas City, MO 64101. Representative:
Larry D. Knox. 600 Hubbell Bldg., Des
Moines, IA 50309. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensiUve weapons and munitions),
for the U.S. Government, between points
in the U.S.

MC 130995F, filed August 21.1980.
Applicant: WESTERN FREIGHT
EXCHANGE, INC., 1328 Burton Ave.,
Bldg. B, N. 8, Salinas, CA 93901.
Representative: A. J. Swanson.
Quaintance & Swanson. P.O. Box 1103,
226 North Phillips Ave. (Suite 210), Sioux
Falls, SD 57101. As a broker, to arrange
for the transportation of general
commodities (except household goods),
between points in the U.S.

Volume No. OP4-033
Decided- August 28,1980.
By the Commission. Review Board Number

1. three Members Carleton. Joyce. and Jones.
Members Jones not participating.

MC 109847 (Sub-32F), filed August 12,
1980. Applicant BOSS-IJNCO LINES,
INC., 3909 Genesee St., Cheektowaga.
NY 14225. Representative: Harold G.
Hernley, Jr., 110 S. Columbus St.,
Alexandria, VA 22314. Transporting
general commodities (except used

I I I
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household goods, hazardous or secret
materials, and sensitive weapons and
munitions), for the United States
Government, between points in the U.S.

MC 117676 (Sub-23F), filed August 25,
1980. Applicant: HERMS TRUCKING,
INC., 620 Pear St., Trenton, NJ 08648.
Representative: Alan Kahn, 1430 Land
Title Bldg., Philadelphia, PA 19110.'
-Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions), for
the United States Government, between
points in the U.S.

MC 144667 (Sub-19F), filed August 26,
1980. Applicant: ARTHUR E. SMITH &
SON TRUCKING, INC., P.O. Box 1054,'
Scottsbluff, NE 69361. Representative:
Bradford E. Kistler, P.O. Box 82028,
Linclon, NE 68501. Transporting
shipments weighing 100pounds or less if
transported in a motor vehicle in which
no one package exceeds 100 pounds,
between points in the U.S.

Volume No. OP4-037

Decided: September 2, 1980.
By the Commission, Review Board Number

1, Members Carleton, Joyce, and Jones.
Member Jones not participating.

MC 150896 (Sub-IF), filed August 28,
1980. Applicant: HUMCO, INC., Suite
TC-106, East Furnace Branch Road,
Glen Burnie, MD 21061. Representative:
Richard P. Taylor, 1250 Connecticut
Ave., N.W., Washington, D.C. 20036.
Transporting general commodities
(except used household goods, .
hazardous or secret materials, -nd
sensitive weapons and munitions), for
the United States Government between
points in the U.S.
Agatha L Mergenovich,
Secretary.
[FR Doc. 80-27064 Filed 9-10-80;'845 am]

. DIuNG CODE 7035-01-M

Permanent Authority Decisions;
Decision-Notice

Correction

In FR Doc. 80-23333, appearing at
page 51960 in the issue of Tuesday,
August 5, 1980, please make the
following correction:

On page 51961, first column, the MC
designation for Associatdd Air Freight
Inc., in the first line of the last
paragraph, now reading "MC 151219
(Sub-9F)', should read "MC-151219F".
BILLING CODE 1505-01-M

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

Manufacture of Controlled
Substances; Application

Pursuant to Section 1301.43(a) of Title
21 of the Code of Federal Regulations
(CFR), this is notice that on February 28,
1979, Warner-Lambert Company, 188
Howard Avenue, Holland, Michigan
49423 made application to the Drug
Enforcement Administration (DEA) for
registration as a bulk manufacturer of
the basic class of controlled substances
listed below:
Drug and Schedule
Oxycodone .......................... I
Methylphenidate ....................... II
M ethaqualone .................. ................ . * ........... H
Pentabarbital . ......................

Any other such applicant, and any
person who is presently iegistered with
DEA to manufacture such substances,
may file comments or objections to the
issuance of the above application and
may also file a written request for a
hearing thereon in accordance with 21
CFR 1301.54 and in the form prescribed
by 21 CFR 1316.47. - -

Any such comments, objections or
requests for a hearing may be addressed
to thd Administrator, Drug Enforcement
Administration, United States
Department of Justice, 1405 1 Street,
N.W., Washington, D.C. 20537,
Attention: DEA Federal Register
Representative (Room 1203), and must
be filed no later than October 13,1980.

Dated: September 4,1980.
Frederick A. Rody,
Acting Administrator, Drug Enforcement
Administration.
[FR Doe. 80-28089 Filed 9-10-0; 84 am]
BILLING CODE 4410-09-

Manufacture of Controlled
Substances; Application

Pursuant to Section 1301.43(a) of Title
21 of the Code of Federal Regulations
(CFR), this is notice that on February 26,
1980, Penick Corporation, 530 New York
Avenue, Lyndhurst, New Jersey 07071,
made application to the Drug
Enforcement Administration (I)EA) for
registration as a bulk manufacturer of
the basic class of controlled substances
listed below:

Schedule

Oa:.
LAA..
Diphenoxylate .i
Methadone. il
Methadone-intermediate 1..... I

Schodulo

Conr. of Poppy .

Any other such applicant, and any
person who is presently registered with
DEA to manufacture such substances,
may file comments or objections to the
issuance of the above application and
may also file a written request for a
hearing thereon in accordance with 21
CFR 1301.54 and in the form prescribed
by 21 CFR 1316.47.

Any such comments, objections or
requests for a hearing may be addressed
to the Administrator, Drug Enforcement
Administration, United States
Department of Justice, 14051 Street,
N.W., Washington, D.C. 20537,
Attention: DEA Federal Register
Representative (Room 1203], and must
be filed no later than October 13, 1980,

Dated: September 4,1980.
Frederick A. Rody, Jr.,
Acting Administrator, Drg Enforcement
Administration.
[FR Doc. 80-28091 Filed 9-10-80. &45 amJ
IUNG CODE 4410-09-M

Antitrust Division

[Civil Action No. 79-0962-T]

United States v. Merck & Co., Inc.;
Proposed Final Judgment and
Competitive Impact Statement

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act,
15 U.S.C. 16(b)-(h), that a proposed Final
Judgment, Stipulation, and Competitive
Impact Statement have been filed with
the United States District Court for the
Southern District of California in United
States of America v. Merck &" Co., Inc.,
Civil Action No. 79-0962-T. The
Complaint in this case alleged that the
acquisition of Alginate Industries
Limited, a United Kingdom corporation
that Is the largest producer of alginate In
the world, by defendant, whose Kelco
Division is the largest producer of
alginate in the United States and the
second largest producer in the world,
was in violation of Section 7 of the
Clayton Act, 15 U.S.C. 18, and Sections 1
and 2 of the Sherman Act, 15 U.S.C. 1, 2,
Six alginate uses were alleged as areas
in which to measure the competitive
impact of the acquisition. The proposed
Final Judgment requires the defendant to
divest itself of Scotia Marine Products
Limited, its wholly-owned Canadian
subsidiary that produces alginate In
Nova Scotia, and to furnish the
purchaser information and assistance
that should allow the purchaser to use
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Scotia Marine Products Limited to
compete effectively in the sale of
alginate in theUrited States for the six
alginate uses.The proposed Judgment
further enjoins defendant for a period of
ten years from the date of entry of the
Judgment from acquiring, other than
through a corporate reorganization or
with the consent of the United States, all
or any part of the voting securities of
any producer, distributor, or seller of
alginate, or the assets of such a
company used in production,
distribution, or sale or alginate, unless
the assets are acquired in the normal
course of business.

Public comment is invited within the
statutory 60-day comment period. Such
comments, and responses thereto, will
be published in the Federal Register and
filed with the Court. Comments should
be directed to Roger B. Andewelt,
Assistant Chief, itellectual Property
Section, Antitrust Division [Safe-704),
United States Department of Justice,
Washington. D.C. 20530 (telephone: 202/
724-7B66).
Joseph H. Widmar,
Director of Operations.

P. Terry Lubeck. Andrew L Pringle.
Sanford2. Adler. Antitrust Division.
United States Department of Justice,
Washington. DC 20530. Telephone: 202/
724-7974; Robert E. NoeL Assistant
United States Attorney, United States
Courthouse, 940 Front Street, San Diego,
CA 92189, Telephone: 714/293-5W2,
Attaorneys for Plaintiff

Robert J. Sisk, Hughes Hubbard & Reed.
One Wall Street. New York. NY 10005,
Telephone: 212/943-6500;. Jack W.
Crumley, Luce, Forward, Hamilton &
Scripps. The Bank of California Plaza.
110 West A.Street, San Diego. CA 92101.
Telephone: 714/236-1414. Attmeys for
Defendant.

U.S. District Court, Southern District of
California

United States of America PlaintiffL v.
Merck ,& Co., Inc., Defendant

Civil Action No. 79-0962-T.
Filed: September 2,1980.

Stipulation
It is stipulated by and between the

undersigned parties, by their respective
attorneys, that:

1. The parties consent that a Final
Judgment in the form hereto attached may be
filed and entered by the Court, upon the
motion of any party or upon the Court's own
motion, at any time after compliance with the
requirements of the Antitrust Procedures and
Penalties Act (15 U.S.C. § 16), and without
further notice to any party or other
proceedings, provided that plaintiff has not
withdrawn its consent, which it may do at
any time before the entry of the proposed
Final Judgment by serving notice thereof on
-defendant and by filing that notice with the
Court.

2. In the event plaintiff withdraws its
consent or if the proposed Final Judgment is
not entered pursuant to this Stipulation. this
Stipulation shall be of no effect whatever and
the making of this Stipulation shall be
without prejudice to any party in this or any
other proceeding.

Dated:
For the Plaintiff: Sanford M. Litwack.

Assistant Attorney Genera; Joseph H.
Widmar. Charles F. B. McAleer,
Attornes. Department of Justce.

For the Defendant: Hughes Hubbard &
Reed, By: Robert J. Sisk. A Member of the
Firm, Lume. Forward. Hamilton & Scripps,
By: Jack W. Crumley. A Member of Lhe
Firm; P. Terry Lubeck Andrew L Pringle,
Sanford M. Adler, Attornes Department
of /ustice, Antitrust Division, Department
of Justice, Washington, DC2"0530.

It is so ordered:
Dated:

Howard B. Turrentine.
fudge oflhe Digrict Court

P. Terry Lubeck. Andrew L Pringle.
Sanford M.Aidler. Antitrust Division.
United States Department of Justice.
Washington, DC 20530. Telephone: 2021
724-7W4: Robert E. Noel. Assistant
United States Attorney, United States
Courthouse. 940 Front Street. San Diego,
CA 921M, Telephone: 714/293-5882,
Attorneys for Plaintiff.

Robert J. Sisk. Hughes Hubbard & Reed.
One Wall Street. New York. NY 10005.
Telephone: 212/943-600; Jack W.
Crunmley. Luce, Forward, Hamilton &
Scripps, The Bank of California Plaza.
110 West A Street. San Diego, CA 92101,
Telephone: 714/238-1414. Attorneys for
Defendant.

U.S. District Court, Southern District of
California

United States qrAmerica, Plaintiff. v.
Aferck 8 Co.. m, Defendant.

Civil Action No. 79-0962-T

FinalJudgment
Filed: September 21980.
Plaintiff, United States of America. having

filed its complaint herein on August 17.1979,
defendant having riled its answer thereto,
and plaintiff and defendant, by their
respective attorneys, having consented to the
entry of this Final Judgijent without trial or
adjudication of any issue of fact or law
herein and without this Final judgment
constituting any evidence against or an
admission by any party with respect to any
such issue:

Now. therefore, before the taking of any
testimony and without trial or adjudication of
any issue of fact or law herein and upon
consent of the parties hereto, it is hereby.

Ordered. adjudged, and decreed as follows:
I

This Court has jurisdiction of the subject
matter of this action and of each of the
parties consenting hereto. The complaint
states a claim upon which relief may be
granted against defendant under Section 7 of
the Clayton Act (15 U.S.C. § 18).

H
As used in this Final Judgment:
(A) "Alginate" means alginic acid derived

from Seaweed; its various salts, such as
sodium alginate, potassium alginate, and
ammonium alginate; and its esters, such as
PGA.

(B) "Alginate Industries" means Alginate
Industries Limited. an indirect wholly-owned
subsidiary of defendant. organized and
e.xisting under the laws of the United
Kingdom; and any subdivision, subsidiary, or
affiliate thereof.

(C) "Antimigrant" means a substance
added to a bath containing dye or pigment for
coloring textiles that prevents or retards
movement of the dye or the pigment.

(D) "Buttered Syrup'means any andfor all
Table Syrups containing at least two (2)
percent butter by weight of the syrup.
(E) "Dental Impression Material" means

any type of material that is used to register or
make a negative form or impression of a part
of the oral cavity, including some or all of the
oral tissues in an edentulous mouth and some
or all of the oral tissues and?or teeth in other
mouths.

(F) "Emulsifier" means a substance that
facilitates or assists in the formation of an
Emulsion.
(G) "Emulsion" means an intimate mixture

of two immiscible liquids. such as oil and
water, in which one liquid phase is dispersed
throughout the other in the fxrm of small
discrete droplets.

(H) "Foam Stabilizer" means a substance
or combination of substances that helps
protect or maintain foam on a Malted
Beverage.
(I) "Kelco" means the Kelco Dihision of

Merck.
() "Malted Beverage" means a "malt

beverage" as that term is defined in 27 C.F.R.
§ 7.10 and includes such products as beer,
ale. malt liquor. porter, stout, lager, orlager
beer.

(I) "Merck" means defenlant. Merck &
Co.. Inc., a corporation organized and
existing under the laws of the State of New
Jersey- and any subdivision. subsidiary, or
affiliate thereof.
(L) "Person" means any individual.

partnership, association, firm. corporation.
proprietorship, joint venture, or other legal or
business entity.

(M) "PGA" means propylene glycol
alginate.
(N) "Pourable Dressing" means a liquid

food that is used to flavorsalads and that is
prepared from, among other things, oil. water,
vinegar, lemon juice, lime juice, sugar, andlor
flavoring agents, or from a combination of
dry ingredients to which oil, water, vinegar,
or another liquid is added.

(0) "Print Paste Thickener" means a
substance added to a print paste for printing
textiles to increase viscosity.

(P) "Purchase" means one or more Persons
acquiring all the stock of Scotia Marine or all
the business and assets of Scotia Marine
pursuant to this Final Judgment.

(QJ "Sale of Scotia Marine" means the sale
of all the stock of Scotia Marine or all the
business and assets of Scotia Marine
pursuant to this Final Judgment.

(R) "Scotia Marine" means Scotia Marine
Products Limited. a wholly-owned subsidiary
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of defendant, organized and existing under
the laws of Nova Scotia, Canada.

(S) "Seaweed" means all seaweed
containing alginic acid, other than seaweed
of the genus Macrocystis and seaweed of the
genera and species Durvillea potatorum and
Lessonia flavicans.

IT) "Specified Function" means to serve as
a Stabilizer, Emulsifier, or Thickener in a
Pourable Dressing; as a gelling agent in a
Dental Impression Material; as a Foam
Stablizer in a Malted Beverage; as a foaming
or gelling agentin antacids; as a Stabilizer,
Emulsifier, or Thickener in a Buttered Syrup;
or as an Antimigrant or a Print Paste
Thickener.

(U) "Specified Product" means, for each
Alginate product offered for sale by Kelco for
one or more Specified Functions within two
(2) years preceding the date of entry of this
Final Judgement, the Alginate Product
produced by Alginate Industries during that
period that is the closest functional
equivalent of that Kelco Alginate product.

(V) "Stabilizer" means a substance that
helps protect and maintain an Emulsion or a
Suspension.

(W) "Suspension" means a system in
which solid particles are dispersed
throughout a continuous liquid phase.

(X "Table Syrup" means any type or kind
of syrup defined or described in 21 C.F.R.
§ 168.180.

(Y) "Thickener" means a substance that
increases viscosity.

This Final Judgment applies to defendant
and to its officers, directors, agents,
employees, subsidiaries, successors, and
assigns, and to all other Persons in active
concert or participation with any of them
who shall-have received actual notice of this
Final Judgment by personal service or
otherwise. Thii Final Judgment shall apply to
Scotia Marine until it is sold pursuant to this
Final Judgment, and the Purchaser shall not
solely by virtue of its purchase of Scotia
Marine be considered a successor or assign
of defendant.

IV
Any Sale of Scotia Marine shall be to a

Purchaser who has the ability to.operate
Scotia Marine as a single ongoing business;
provided, however, that a producer of
Alginate may not purchase Scotia Marine
pursuant to this Final Judgment unless
plaintiff furnishes prior written approval of
the sale.

Merck is ordered and directed to complete
the Sale of Scotia Marine. Upon request of
any bona fide prospective Purchaser, but
subject to Sections XI and XII, Merck shall
furnish on an equal and nondiscriminatory
basis information regarding Scotia Marine
and the assistance Merck shall provide
pursuant to Sections XIX through XXIV to
enable the prospective Purchaser to decide
whether to purchase Scotia Marine and shall
permit the prospective Purchaser to inspect
Scotia Marine solely for that purpose. If
within sixty.t0) days from the date of entry
of this Final Judgment Merck has not entered
Into a contract for Sale of Scotia Marine,

upon written request of plaintiff thereafter,
Merck shall:
(A) Prepare a brochure describing Scotia

Marine and the assistance Merck shall
provide the Purchaser pursuant to Sections
XIX through XXIV.

(B) Forward the brochure along with a copy
of this Final Judgment to each Person
requesting the brochure, to each prospective
Purchaser known to Merck, and to each
Person to whom plaintiff requests Merck to
.send the brochure.

(C) Direct a Person holding a middle
management position with Merck to devote
his or her best efforts and a substantial
portion of his or her time to promote and
complete the Sale of Scotia Marine.

VI
Sixty (60) days before the date when .

plailtiff may be able to petition this Court to
appoint a trustee, Merck shall promptly notify
this Court and plaintiff. Within thirty (30)
days of the giving of the notice, each party
shall exchange with the other party a written
list of the names and qualifications of not
more than three (3) Persons that the party
nominates for the position of trustee for the
Sale of Scotia Marine. The parties shall
attempt to agree upon one of the nominees to
serve as the trustee. Within thirty (30) days of
the exchange of lists, Merck shall furnish this
Court copies of the written lists and shall
notify this Court whether the parties were
able to'agree and, if so, upon whom the
parties agreed. This Court may hear the
parties as to the qualifications of the
nominees and shall select a trustee.

VII
(A) If within one (1] year following the date

of entry of this Final Judgment Merck has not
entered into a contract for Sale of Scotia
Marine approved pursuant to Subsection
XIV(B) and Subsection XV(A), Merck shall
notify this Court and plaintiff. Upon petition
by plaintiff thereafter, with prior written
notice to Merck, this Court shall appoint for a
period of two (2) years the trustee selected
pursuant to Section VI to secure a Purchaser.

(B) The term of the trusteeship shall be
tolled from the date the trustee first submits
to plaintiff or to Merck a copy of the
proposed contract for Sale of Scotia Marine
to and including the date on which it is
finally determined, either by plaintiff
pursuant to Subsection XIV(B], by this Court
pursuant to Section IX or Subsection XIV(B),
or by the Canadian government pursuant to
Subsection XV(A), that the proposed sale
may not be consummated.

(C) Upon appointment of the trustee, Merck
shall no longer attempt to sell Scotia Marine,
but shall utilize its best efforts to assist the
trustee to accomplish the purpose of the trust.

(D) If at the conclusion of the two (2) years
for which the trustee is appointed pursuant to
* Subsection VII(A) as tolled pursuant to
Subsection VII(B) there has not been a Sale
of Scotia Marine, Merck shall have the right
to petiton the Court which may, upon a
proper showing, relieve Merck of its
obligation to complete the Sale of Scotia
Marine.

VIn
The purpose of the trust shall be prompt

Sale of Scotia Marine. The trustee shall have
all powers necessary and proper to
accomplish the purpose of the trust. In
exercising these powers, the trustee may,
without limitation:

(A) Subject to Sections XI and XII, Inspect
and copy any records, Including financial,
accounting, production, and customer
records, relating to Alginate pioduction,
distribution, or sale in the possession or
under the control of Scotia Marine that the
trustee may deem necessary to accomplishing
the purpose of the trust.

(B) Permit inspection of Scotia Marine by a
prospective Purchaser and accompany the
prospective Purchaser during the Inspection,

(C) Engage investment bankers, business
opportunity brokers, accountants, appraisers,
consultants, attorneys, and any other Persons
as may be reasonably necessary to help the
trustee accomplish the purpose of the trust,

IX
(A) When the trustee has reached

agreement with a prospective Purchaser on a
proposed contract for Sale of Scotia Marine,
the trustee shall promptly submit to plaintiff
and to Merck a copy of the proposed contract
and all other pertinent Information respecting
the proposed sale. Within twenty (20) days
after receipt of the submission, both Merck
and plaintiff may request Information front
the trustee and plaintiff may request
information from Merck. The trustee shall
promptly furnish to Merck and to plaintiff,
and Merck shall promptly furnish to plaintiff,
all requested information that It can along
with a statement identifying the requested
information not furnished and the reasons the
information was not furnished.

(B) Within thirty (30) days after the trustee
submits to Merck a copy of a proposed
contract for Sale of Scotia Marina or, If
Merck has requested additional information,
within thirty (30) days after It has received all
requested information and statements to be
submitted, Merck shall either enter Into the
proposed contract or object to the proposed
sale and petition the Court for review of the
price, terms, or conditions. If Merck
withdraws the petition, Merck shall promptly
enter into the contract for Sale of Scotia
Marine.

X
The trustee shall perform at the expense of

Merck under a court-approved schedule of
costs, fees, and incentive compensation for
prompt accomplishment of the purpose of the
trust. The schedule shall be fixed at the time
of the trustee's appointment; however, the
trustee shall have the right at any time to
petition this Court, with prior written notice
thereof to the parties, for further costs, feeu,
or incentive compensation.

XI
(A) Prior to providing information to a

prospective Purchaser and to the trustee,
Merck shall designate "confidential" any
information that it in good faith believes
constitutes trade secrets or other confidenthil
research, development, or commercial
information, as such terms are used in Fed, R.

60046



Federal Register./ Vol. 45, No. 178 / Thursday, September 11, 1980 / Notices

Civ. P. 26[c)(7). of Scotia Marine. Prior to
providing to a prospective Purchaser
information designated "confidential" my
Merck. the trustee shall assure that the
information is designated "confidential"

(B) Merck and the trustee shall not permit
any inspection of Scotia Marine or submit to
a prospective Purchaser any information
designated "confidential" unless and until the
prospective Purchaser enters into a
reasonable confidentiality agreement with
Scotia Marine and, if requested by Merck. a
reasonable confidentiality agreement with
Merck that at least shall require the
prospective Purchaser unless and until
obtaining the information by other means
(including purchase of Scotia Marine
pursuant to this Final judgment) not to
disclose to any other Person any information
obtained through inspection of Scotia Marine
or any "confidential" information submitted,
not to use any of the information for any
purpose other than deciding whether to
purchase Scotia Marine and. in the event the
prospective Purchaser does not purchase
Scotia Marine, to destroy all material
containing any of the information.

(C) At the time of Sale of Scotia Marine. at
the Purchaser's option. Merck shall enter into
a reasonable confidentiality agreement with
the Purchaser prohibiting disclosure to
Persons other thanMerck of information of
Scotia Marine that Merck possesses and
information about Scotia Marine or the
Purchaser that Merck may obtain in
connection with furnishing assistance
pursuant to Sections XIX through XXI

XII
(A) Prior to providing information to a

prospective Purchaser and to the trustee,
Merck shall have the right to designate
"secret" any information that it in good faith
believes constitutes trade secrets or other
confidential research, development, or
commercial information, as such terms are
used in Fed. I. Civ. P. 26(c](7), of Merck, so
long as the trade secrets or other confidential
information are not solely those of Scotia
Marine. Prior to providing to a prospective
Purchaser information designated "secret" by
Merck, the trustee shall assure that the
information is designated "secret."

(B) Prior to providing to a prospective
Purchaser information designated "secret" by
Merck. the trustee shall give written notice to
the parties identifying the information and to
whom it is to be disclosed. Merck shall have
ten (10] days from receipt of the notice within
which to object to disclosure and to petition
this Court to review the intended disclosure.
The trustee shall not disclose the information
during that ten (10) day period and. if Merck
objects during that period, until this Court
rules on the intended disclosure or Merck
withdraws its objection.

(C) Merck need not and the trustee shall
not submit to a prospective Purchaser any
information designated "secret" unless and
until the prospective Purchaser enters into a
reasonable confidentiality agreement with
Merck that atleast shall require the
prospective Purchaser unless and until
obtaining the information by other means
(including being furnished assistance
pursuant to this Final judgment) not to

disclose to any other Person any "secret"
information submitted, not to use'any of the
information for any purpose other than
deciding whether to purchase Scotia Marine
and. in the event the prospective Purchaser
does not purchase Scotia Marine. to destroy
all material containing any of the
information.

XMI
Ninety (90) days after the date of entry of

this Final judgment and everyninety (90)
days thereafter during the term of the
trusteeship until the Sale of Scotia Marine.
Merck and the trustee shall serve upon
plaintiff an affidavit describing in detail for
the preceding ninety (90) day period each
offer for Scotia Marine received and the
efforts made to promote and complete the
Sale of Scotia Marine. The trustee shall serve
its affidavit upon Merck. and Merck shall
serve its affidavit upon the trustee. Merck
and the trustee shall promptly supplement the
affidavit with any additional information
requested.

XIV
(A) When a contract for Sale of Scotia

Marine has been entered into, Merck shall
promptly submit to plaintiff a copy of the
contract for Sale of Scotia Marine and all
other pertinent information respecting the
proposed sale. Within twenty (20) days after
receipt of the submission, plaintiff may
request additional information from Merck
and from the trustee. Merck shall promptly
furnish to plaintiff, and the trustee shall
promptly furnish to plaintiff and to Merck. all
requested information that it can along with a
statement Identifying the requested
information not furnished and the reasons the
information was not furnished.

(B) Subject to Subsection XV(B), within
thirty (30) days after plaintiff has received the
submission or if plaintiff has requested
additional information, within thirty (30) days
after plaintiff has received all requested
information and statements to be furnished,
plaintiff shall advise Merck and the trustee in
writing of plaintiffs approval or plaintiff's
objection to the proposed sale. No contract
for Sale of Scotia Marine shall be
consummated unless and until plaintiff
furnishes Merck written approval of the
proposed sale or this Court approves the
proposed sale after a hearing at which.Merck
shall have the burden of proving that the sale
is consistent with this Final Judgment. In
deciding whether to approve a proposed Sale
of Scotia Marine to which plaintiff has
objected, this Court shall consider, among
other relevant factors, the ability of the
prospective Purchaser to use Scotia Marine
and Merck's assistance to be provided
pursuant to Sections XIX through XXIV to
compete effectively in the sale of Alginate in
the United States for Specified Functions.

(C) The one (1) year time period set forth in
Subsection VII(A) shall be tolled from the
date Merck first submits to plaintiff a copy of
the contract for Sale of Scotia Marine to and
including the date on which it is finally
determined, either by plaintiff or this Court
pursuant to Subsection XIV(B), or by the
Canadian government pursuant to Subsection
XV(A). that the proposed sale may not be

consummated. If that time period is tolled
pursuant to this Subsection XIV(D). plaintiff
shall not petition to have a trustee appointed
until the tolled time period expires or sixty
(00) days after it has finally been determined
that the proposed sale may not be
consummated, whichever occurs later. The
tolling provided for in this Subsection XIV(D)
shall apply only to the first contract for Sale
of Scotia Marine that Merck submits to
plaintilL

XV
(A) Merck shall use its best efforts to

obtain promptly any necessary approval by
the Canadian government, including any
necessary approval under the Foreign
Investment Review Act. for the Sale of Scotia
Marine. Copies of all submissions made by
Merck to the Canadian government with
regard to the proposed sale shall be furnished
to plaintiff. Merck shall promptly notify
plaintiff and the trustee in writing of each'
decision reached by the Canadian
government with regard to the proposed sale
and shall submit with the notice a copy of the
decision. The notice shall describe any -
conditions to the proposed sale imposed by
the Canadian government. If additional
information is requested by plaintiff within
ten (10) days afterreceipt of the notice,
Merck shall promptly supplement the notice
with all requested information thatit can
along with a statement identifying the
requested information not furnished and the
reasons the information was not furnished.

(B) In the event that approval by the
Canadian government is conditional. if
plaintiff has not approved or objected to the
proposed sale pursuant to Subsection MVy(13,
plaintiff shall have the greater of the time
provided in Subsection XIV(B) for plaintiff to
approve or object or thirty (30) days after
receipt of the notice and all requested
information and statements to be submitted
pursuant to Subsection XV(A). in which to
approve or object, and if plaintiff has
approved the proposed sale pursuant to
Subsection XIV(B). plaintiff shall have
twenty (20) days after receipt of the notice
and all requested information and statements
to be submitted pursuant to Subsection
XV(A) in which to reconsider its prior
approval.

X1
Any contract for Sale of Scotia Marine

shall require the Purchaser to file with this
Court and serve upon plantiff andMerck.
prior to the anticipated date of Sale of Scotia
Marine, an affidavit in which the Purchaser
represents that it intends to use Scotia
Marine. or its assets, and the assistance
Merck shall provide the Purchaser pursuant
to Section X=X through XXV to compete
effectively in the sale of Alginate in the
United States for Specified Functions.

XVqI
(A) The Sale of Scotia Marine ordered and

directed by this Final judgment shall be made
in good faith and shall be absolute and
unqualified however, noting in this Final
Judgment shall prohibit Merck from securing
full payment for the stock or assets of Scotia
Marine by retaining, accepting, enforcing, and
settling a bona fide lien, mortgage, deed of
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trust, or other form of security on the stock or
assets. If, after Sale of Scotia Marine, Merck
by enforcement or settlement of a bona fide
lien, mortgage, deed of trust, or other form of
security regains ownership or control of any
stock or assets of Scotia Marine, Merck shall
sell or, if a trustee shall be appointed, the
trustee shall secure a Purchaser for the
regained stock or assets pursuant to the
provisions of this Final Judgment (including
Sections IV, VII, and XIX through XXIV) and
within the times specified therein measured'
from the date Merck regained the stock or
assets. Merck shall take no action that will
impair or impede the Sale of Scotia Marine or
the furnishing of assistance pursuant to
Sections XIX through XXIV.

(B) The choice whether to purchase all the
stock of Scotia Marine or all the business and
assets of Scotia Marine shall lie solely with
the Purchaser.

XVIII
The Hold Separate Order entered in this

action on September 13,' 1979, is hereby
dissolved.

lxI
(A) Upon requist of the Purchaser within

three 13) months following the date of Sale of
Scotia Marine, Merck shall use its best efforts
expeditiously to furnish the Purchaser within
three (3) months and at no charge all
information and know-how in the possession
or under the control of Merck on the date of
the request concerning analyzing and
harvesting Seaweed; drying, milling, baling,
storing, or otherwise preparing Seaweed for
use in producing Alginate; and locating
supplies and suppliers of Seaweed.

(B) Upon request of the Purchaser within
three (3) months following the date of Sale of
Scotia Marine, Merck shall use its best efforts
expeditiously to furnish the Purchaser within
six (6) months and at no charge uch
information and know-how in the possession
or under the control or Merck on the date of
the request that is related Io the production
methods used by Alginate Industries and that
may be reasonably necessary for Scotia
Marine to produce economically and
efficiently all Specified Products that do not
contain PGA and/or their functional
equivalents.

(C) Upon request of the Purchaser within
three (3) months following the date of Sale of
Scotia Marine, Merck shall use its best efforts
expeditiously to furnish the Purchaser within
three (3) months and at no charge such-
information and know-how in the possession
or under the control of Merck on the date of
the request as may be reasonably necessary
for the Purchaser to decide whether to
produce PGA. If, within six (6) months
following receipt of the information, or one
(1) year following the date of Sale of Scotia
Marine, whichever occurs later, the Purchaser
states that it intends to build a production
line capable of producing PGA, Merck shall
use its best efforts expeditiously to furnish
the Purchaser within six (6) months following

- the statement and at no charge such
information and know-how, including design
and engineering data, in the possession or
under the control of Merck on the date of the
statement or three (3) months following the

date of Sale of Scotia Marine, whichever
occurs earlier, as may be reasonably
necessary for Scotia Marine to produce
economically and efficiently all Specified
Products that contain PGA and/or their
functional equivalents.

(D) Upon request of the Purchaser within
three (3) months following the date of Sale of
Scotia Marine, Merck shall use its best efforts
to furnish the Purchaser within three (3)
months and at no charge all information in
the possessio4 or under the control of Merck
on the date of the request with respect to
research and development of Alginate
Industries concerning new Alginate products
for and use of Alginate in the Specified
Functions.

XX.
(A) Upon request of the Purchaser, Merck

shall use its best efforts to make available, at
a reasonable time and place and for a period
not to exceed one (1) year from the date of
Sale of Scotia Marine, qualified technical
personnel to assist the Purchaser to design a
laboratoryfor research and development
with respect to Alginate, and to hire and train
a sales and technical support staff for
marketing Alginate for Specified Functions.
(3) If the Purchaser requests-information

from Merck pursuant to Subsection XIX(A),
upon further request of the Purchaser, Merck
shall use its best efforts to make available, at
a reasonable time and place and for a period
not to exceed eighteen (18) monthts from the
date the information is provided, qualified
technical personnel to advise the Purchaser
on harvesting in Nova Scotia Seaweed of the
genus Laminaria and on producing Specified
Products from that Seaweed.

(C) If the Purchaser requests information
from Merck pursuant to Subsection XIX(B),
upon further request of the Purchaser, Merck
shall use it best efforts to make available, at
a reasonable time and place and for a period
not to exceed one (1) year from the date the
information is provided, qualified technical
personnel to advise the Purchaser on
producing Specified Products that do not
contain PGA.

(D) If the Purchaser pursuant to Subsection
XIX(C) states that it intends to build a
production line capable of producing PGA,
upon request of the Purchaser, Merck shall
use it best efforts to make available, at a
reasonable time and place and ur)til six (6)
months following the completion of the
production line, qualified technical personnel
to advise the Purchaser on constructing the
production line and producing on that line
Specified Products that contain PGA and
other Alginate products for the Specified
Functions that may be produced using that
line.

(E) All assistance and advice made
available pursuant to this Section XX shall be
made available at cost (salary, benefits, and
out-of-pocket expenses), determined in
accordance with generally accepted
accounting principles. Any controversy
concerning the cost of the assistance and
advice shall be settled by arbitration.
XXI

(A) At the time of the Sale of Scotia
Marine, Merck shall cause Alginate _

Industries to grant to the Purchaser an option
for a period of one (1) year to purchase from
Alginate Industriesaits facility for drying and
milling Seaweed at Keose, on the Isle of
Lewis, Outer Hebrides, Scotland, In the event
the option is exercised, Merck shall not
within two (2) years followin the date of the
purchase construct on the Isle of Lewls a now
facility for the drying and milling of Seaweed,

(B) The purchase price of the facility under
the option shall be the book value (cost loss
depreciation) of the facility at the time of
purchase, determined in accordance with
generally accepted accounting principles. The
option shall be nonassignable and shall
provide that In the event the option Is
exercised, the Purchaser shall not within one
(1) year following the date of the purchase
sell the facility. Any controversy concerning
the book value of the facility shall be settled
by arbitration.

XXII
(A) Upon request of the Purchaser at the

time of Sale of Scotia Marine, Merck shall
enter into a supply contract pursuant to
which it will supply to the Purchaser for a
period of one (1) year from the date of Sale of
Scotia Marine, at the option of the Purchaser,
Specified Products and/or Kelco products
that are the closest functional equivalents of
Specified Products. Merck shall not be ,
required to supply more than 100,000 pounds
of such products pursuant to the supply
contract in any period of six (0) months, In
the case of Kelco products, the supply
contract shall provide for soles prices equal
to Kelco's retail price, less a reasonable
distributorship discount, and such other
terms and conditions of sale as are
reasonable. In the case of Specified Products,
the supply contract shall provide for sales
prices (FOB British port) and other terms and
conditions that are no less favorable to the
Purchaser than the lowest prices and the best
terms and conditions at or upon which such
products are then being sold by Alginate
Industries to independent third party
distributors, plus any commission which
Alginate Industries may be obligated to pay
an existing distributor. Any controversy
concerning sales prices or other terms and
conditions of sale shall be settled by
arbitration.

(B) If the Purchaser, within the time period
specified in Subsection XIX(C), states that It
intends to build a production line capable of
producing PGA, the term of any'supply
contract shall be extended at the request of
the Purchaser to a date two (2) years
following the statement or to the date the
production line is commercially operational,
whichever occurs first. During the term of the
extension, Merck bhall be required to supply
only products containing PGA and other
Alginate products for the Specified Functions
that may be produced using the production
line.

XXIII
At the time of Sale of Scotia Marine, Merck

shall furnish to the Purchaser at no charge a
list, based on information in the possession of
Kelco and not acquired from Alginate
Industries, of: the names and addresses of
Persons in the United States or Canada who,
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at any time during the two (2) years
preceding the date of Sale of Scotia Marine,
purchased any Alginate product sold by
Kelco for use in one or more Specified
Functions; the names and addresses of
Persons in the United States or Canada who,
at any time during the two (2] years
preceding the date of Sale of Scotia Marine.
purchased any Alginate product produced by
Alginate Industries; the names and addresses
of Persons who, at any time during the two
(2) years preceding the date of Sale of Scotia
Marine. purchased any Alginate product
produced by Scotia Marine; and for each
Person listed, the Alginate product purchased
by the Person and the products in which the
Person used the Alginate product.

XXIV

At the time of Sale of Scotia Marine, Merck
shall grant and cause Alginate Industries to
grant to Scotia Marine nonexclusive, royalty-
free licenses to all patents owned by Merck
that are issued on applications filed prior to
the date of Sale of Scotia Marine and that arq
necessari for Scotia Marine to harvest and
process Seaweed and to produce and sell in
the United States and Canada Specified
Products or their functional equivalents and
any other Alginate products that Scotia
Marine produced during the two (2) years
preceding the date of Sale of Scotia Marine.
The licenses shall be for the life of the
patents and may provide that the rights
granted thereby may not be transferred by
assignment, sublicense, or otherwise, except
in connection with a sale of all or
substantially all of the assets of Scotia
Marine.

XXV

Merck shall not be required to furnish any
information to the Purchaser pursuant to
Sections X=X or XX, unless the Purchaser
enters into a reasonable confidentiality
agreement with Merck concerning the
information that at least shall require the
Purchaser unless and until obtaining the
information by other means not to disclose
the information to any other Person except in
connection with a sale of Scotia Marine or of
all or substantially all of the assets of Scotia
Marine and an agreement to return to Merck
all such information received pursuantto
Subsectio XIX(C) and Subsection XX(D) in
the event that the Purchaser does not build a
production line capable of producing PGA.
XXVI

At the time of Sale of Scotia Marine, Merck
shall enter into a reasonable arbitration
agreement with the Purchaser concerning
controversies to be settled by arbitration
pursuani to this Final Judgment When any
controversy is submitted to arbitration,
Merck shall promptly notify plaintiff in
writing of the controversy being arbitrated
and shall promptly serve a copy of the final
award on plaintiff.

XXVII
No license or right to use any trademark or

company name or trade name of defendant,
Kelco, or Alginate Industries shall be granted
or implied in connection with any transaction
pursuant to this Final Judgment, and the
Purchaser of Scotia Marine shall have no

right to use any such trademark, company
name, or trade name.

XXVIII
(A) Merck is enjoined and restrained for a

period of ten (10) years from the date of entry
of this Final Judgment from acquiring, without
the prior written consent of the plaintiff. all
or any part of the assets used In production.
distribution, or sale of Alginate (other than in
the normal course of business) or voting
securities of any producer, distributor, or
seller of Alginate. Merck Is not. however,
enjoined from the acquisition of all or part of
the securities or assets of any of its
subsidiaries and the formation of subsidiaries
by the transfer thereto of assets of Merck or
of other subsidiaries.

(B] Merck is further enjoined and
restrained for a period of five (5) years from
the date of entry of this Final judgment from
entering into any contract for a term longer
than one (1) year for the sale of Alginate to a
purchaser other than a distributor.
XXIX

Merck shall acquire, as a condition of the
sale or other disposition of all. or
substantially all. of the assets used by it in
the production, distribution, and sale of
Alginate, other than those of Scotia Marine,
that the acquiring party agree to be bound by
the provisions of this Final Judgment, and
that such agreement be filed with this Court.
XXX

For the purpose of determining or securing
compliance with this Final Judgment. and
subject to any legally recognized privilege.
from time to time:

(A) Duly authorized representatives of the
Department of justice shall, upon written
request of the Attorney General or of the
Assistant Attorney General in charge of the
Antitrust Division. and on reasonable notice
to defendant made to Its principal office, be
permitted

(1) Access during office hours of defendant
to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and
other records and documents in the
possession or under the control of defendant,
who may have counsel present, relating to
any matters contained in this Final judgment;
and

(2) subject to the reasonable convenience
of defendant and without restraint or
interference from it. to interview officers,
employees and agents of defendant, who may
have counsel present, regarding any such
matters.

(B] Upon the written request of the
Attorney General or of the Assistant
Attorney General in charge of the Antitrust
Division made to defendant's principal office,
defendant shall submit such written reports,
under oath if requested, with respect to any
of the matters contained in this Final
Judgment as may be requested.

No information or documents obtained by
the means provided in this Section XXX shall
be divulged by any representative of the
Department of Justice to any person other
than a duly authorized representative of the
Executive Branch of the United States, except
in the course of legal proceedings to which
the United States Is a party, or for the

purpose of securing compliance with this
Final judgment. or as othewise required by
law.

(C) If at the time information or documents
are furnished by Merck to plaintiff. Merck
represents and identifies in writing the
material in any such information or
documents to which a claim of protection
may be asserted under Rule 26(c] (7) of the
Federal Rules of Civil Procedure, and Merck
marks each pertinent page of such material.
"Subject to claim of protection under Rule 26
(c](7) of the Federal Rules of Civil
Procedure." then ten (10) days notice shall be
given by plaintiff to Merck prior to divulging
such material in any legal proceeding (other
than a grand jury proceeding) to which Merck
Is not a party.

XXXI
This Final judgment will expire on the

tenth anniversary of its date of entry.

XXXIH
Jurisdiction is retained by this Court for the

purpose of enabling any of the parties to this
Final Judgment to apply to this Court at any
time for such further orders or directions as
may be necessary or appropriate for the
construction or carrying out of this Final
judgment. for the modification of any of the
provisions hereof, for the enforcement of
compliance herewith, and for the punishment
of any violation hereof.

Xxx[I
Entry of this Final Judgment is in the public

Interest.
Dated

Howard B. Turrentine,
fudge of the Dis.,ct Court.

P. Terry Lubeck. Andrew L. Pringle,
Sanford M. Adler, Antitrust Division,
United States Department of Justice,
Washington. DC 20530, Telephone: 202/
724-7974: Robert E. Noel. Assistant
United States Attorney. United States
Courthouse, 940 Front Street. San Diego,
CA 92189, Telephone: 714/293-5862.
Attorneys for Plaintiff.

U.S. District Court, Southern District of
California

United States of America, Plaintiff, v.
Aferck 8 Co., Ina, DefendanL

Civil Action No. 79-0W62-T.
Fled September 2,190.

Competitive Impact Statement
The United States, pursuant to Section 2(b)

of the Antitrust Procedures and Penalities
Act. 15 U.S.C. § 16(b)-th]. files this
Competitive Impact Statement relating to the
proposed Final Judgment submitted for entry
in this civil antitrust proceeding.

Nature andPurpose of the Proceeding
This civil action began on August 17, 1979,

when the United States filed a Complaint
challenging the acquisition of alginate
Industries Ltd. of England ("A1L') by Merck &
Co.. Inc. ("Merck") as a violation of Section 7
of the Clayton Act (15 U.S.C. § 18) and
Sections I and 2 of the Sherman Act (15
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U.S.C. § § 1, 2). The complaint alleges that by
acquiring AIL, Merck would substantially
lessen actual and potential competition,
unreasonably restrain trade, and tend to
create a monopoly in the United States in
sales of alginate for several specified uses.
The Complaint requests that Merckbe
prevented from owning any interest in AL. A
Stipulated Order of the Court requires Merck
until final resolution of the case, to maintain
AIL as an economically viable business, with
separate assets and operations, and prohibits
Merck from using any of AIL's confidetial
manufacturing technology.

The United States and Merck have
stipulated that the proposed Final Judgment
may be entered after compliance with the
Antitrust Procedures and Penalities Act
Entry of the proposed Judgment will
terminate the action, except the Court will
retain jruisdiction to construe, mbdify, or
enforce the proposed Judgment, and to punish
violations of the proposed Judgment. The
Stipulated Order will be dissolved upon entry
of the proposed judgment.
II

Events Giving Rise to the Alleged Violation
In August 1979, Merck acquiredAIL, a

United Kingdom corporation primarily
engaged in the production and sale of
alginate. Alginate, a seaweed extract, is used
to control water-based systems by
thickening, stabilizing, suspending, film-
forming, emulsifying, or gelling. Alginate Is
sold in several forms: alginic acid, its various
salts, and its ester propylene glycol alginate
("PGA".

The Kelco Company ("Kelco"), a division
of Merck primarily engaged in the production,
of alginate and xanthan gum, is the largest
alginate producer in the United States and
the second largest in the world. Aft is the
largest alginate producer in the world. In
1978, Kelco and AIL together produced
approximately 62 percent of the worldwide
alginate supply; Kelco produced
approximately 80 percent of all alginate sold
in the United States, and AlL produced
approximately 75 percent of all alginate
Imported into the United States. Kelco is the
only producer of PGA in the United States,
and AIL is the only other significant producer
of PGA in the world.

Alginate has many commercially.
significant uses. In particular. PGAis
superior to other beer foam stabilizers and
buttered syrup emulsifiers, and except for
xaqthan gum, to other pourable salad
dressing stabilizers. Alginate's special
properties make it unique for use as a gelling
agent in some dental impression materials
and as a foaming agent in some antacids.
Alginate has distinct advantage over other
antimigrants in dyeing textiles and print
paste thickeners in printing textiles. The
Complaint alleges the acquisition would
impair competition in sales of alginate for
these particular uses.

In 1978, sales of Kelco-brand alginate and
xanthan gum accounted for a significant
share of all pourable dressing stabilizers sold
in the United States, and sales of Kelco-brand
alginate accounted for a significant share of
United States sales of products for the other
uses. The following table lists the

approximate share of sales accounted for by
Kelco-brand products, along with the
approximate, corresponding share accounted
for by AIL-brand alginate.

1978 Market Shares

Kelco AIL
share share

All pourable salad dressing stab=iizers ._. 80 1
All beer foam stabflizers. ......-. 80 0
All buttered syrup emulsifiers. -- 93 7
Alginate impression material gelling agent....- 80 3
Alginate Antacid foaming agenL.--...--. 91 9
AlgTinate antimigrant and print paste thicken-

er- . . . . .. . 0 40

Explanation of the Proposed Finalludment
and Its Anticipated Effects on Competition

The United States brought this case
because Merck's acquisition of AIL
eliminated a competitive source of alginate
for the United States. The anticompetitive
effects of Merck's ownership of AIL would be
eliminated if the actual and potential
competition AIL provided is replaced. The
object of the proposed Final Judgment is to
create a new competitive source of alginate
to replace AfL. The proposed Judgment
requires Merck to sell Scotia Marine Products
Limited ("Scotia Marine"), a wholly-owned
Canadian subsidiary of Merck which
manufactures alginate in Nova Scotia,
Canada. The United States may have a
trustee appointed to sell Scotia Marine if
Merck does not. Merck is also obligated to
furnish the purchaser of Scotia Marine
certain information and assistance that
should enable the purchaser to compete
effectively in the United States in sales of
alginate for the particular alginate uses that
were the focus of the Conplaint

Scotia Marine currently produces alginate
products that Merck sells in the United
States, Canada, and elsewhere. In 1979,
Scotia Marine's alginate was sold under the
Kelco brand for use in various industries,
including the textile, paper, and food
industries. Scotia Marine employs a
manufacturing process similar to the one
,lsed by Aft. This process uses significantly
less energy than the energy-intensive process
employed by Kelco in San Diego. Scotia
Marine has a production capacity of about
two million pounds per year, and is able to
produce the complete line of sodium alginate
products sold by Merck under its Keltex and
Kelgin trademarks. Scotia Marine lacks
equipment needed to produce PGA.

One goal of the proposed Final Judgment is
to provide Scotia Marine with the ability fo
produce economically and efficiently a full
line of alginate products of the type sold by
Kelco in the United States for the particular
uses. The proposed Judgment sets as a
standard of quality for the Scotia Marine
products the corresponding alginate products
produced by AlL. It obligates Merck to
furnish the purchaser information and know-
how relating to the production methods of
AIL that may be reasonably necessary for
Scbtia Marine to produce the products
economically and efficiently. The obligation
includes furnishing data on constructing a

production line capable of producing PGA.
Moreover, Merck must make available
qualified technical personnel to advise the
purchaser on producing all of the products.
With Merck's information, know-how, and
advice, Scotia Marine should be able to
produce all of the products, using AIL
technology where needed to minimize
production costs.

Since Scotia Marine will not be able
immediately to produce all of the products,
the proposed Judgment requires Merck to
enter a contract to supply them to the
purchaser. The purchaser may select
whatever mixture of AlL products and Kolco
products the purchaser wants, up to a
maximum of 100,000 pounds in any six-month
period. The purchaser may resell these
products in the United States. The initial term
of the supply contract is one year from the
date of sale of Scotia Marine. Before the end
of this one-year period, Scotia Marine should
be able to produce all of the products that do
not contain PGA. The term of the supply
contract may be extended. During the
extension, the'purchaser's selection Is limited
to the products that contain PGA or that may
be produced using a PGA production line.
The supply contract will allow Scotia Marine,
while it develops the ability to produce the
products, both to compete for sales of them
and to develop business contacts in
preparation for the day when it can produce
them.

Another goal of the proposed Judgment is
to assure that Scotia Marine has access to
sufficient seaweed to allow it to produce
substantial amounts of alginate. Scotia
Marine produces alginate primarily from a
type of seaweed known as Ascophyllum,
which It mechanically harvests from nearby
tidal waters. Scotia Marine has exclusive,
long-term rights to substantial amounts of
Ascophyllum. Significantly more
Ascophyllum is available in nearby tidal
waters not leased by Scotia Marine.

In addition, Lamlnarla, another type of
seaweed, grows in abundance beyond the
tidal waters. Scotia Marine does not have the
ability either to harvest this seaweed
mechanically or to produce alginato from it,
but AIL does. The proposed Judgement
requires Merck to provide Information and
know-how and to advise the purchaser on
harvesting Laminaria mechnically and
producing algliate from it.

Scotia Marine will have available other
sources of seaweed. The proposed Judgment
requires Merck to have AIL grant to the
purchaser an option for a period of one year
to purchase the AL facility for drying and
milling seaweed at Keose, on the Isle of
Lewis, OuterHebrides, Scotland. This facility
processes Ascophyllum gathered from the
shores of the Island. In addition, there are a
number of companies that sell dried seaweed.
In the past, Scotia Marine has obtained some
seaweed from one of these companies. To
help Scotia Marine compete for this dried
seaweed if the need arises, the proposed
Judgment requires Merck to provide
information and know-how useful In
obtainihg dry seaweed,

Further goals of the proposed Judgment are
to enable the purchaser.to distribute Its
alginate for the particular uses and to
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conduct alginate research and development.
To this end, among other things, Merck must
assist the purchaser to hire and train for the
particular uses and alginate sales staff and a
technical support staff. Merck must also
assist the purchaser to design a laboratory
for alginate research and development and
furnish the purchaser all information Merck
has regarding current AIL research and
development on alginate and the particular
uses.

The selection of the purchaser of Scotia
Marine is an important aspect of the
proposed Judgment. A suitable purchaser
must have the ability to operate Scotia
Marine as a single ongoing business and the
intent to use Scotia Marine and Merck's aid
to compete effectively in the United States in
the sale of alginate for the particular uses.
Merck cannot sell Scotia Marine to a firm
that produces alginate, unless the United
States approves the sale. If the United States
objects to any other proposed purchaser,
Merck may complete the sale if it
demonstrates to the Court that the proposed
sale is consistent with the proposed
Judgment.

The divestiture of Scotia Marine should
provide a replacement for AIL as a
competitive source of alginate for the United
States. Scotia Marine's current capacity of
two million pounds of alginate per year is
more than twice the amount of AIL-brand
alginate sold in the United States in 1978. As
a result of the substantial seaweed available
and the information to be transferred, the
purchaser should be able to expand
significantly Scotia Marine's capacity and the
line of alginate products it produces. With the
combination of its own technology and AIL
technology to be transferred, Scotia Marine
should have production costs comparable to
AIL's costs. In addition, since Scotia Marine's
manufacturing plant is much closer to the
United States than AlL's plant, Scotia Marine
will have lower shipping costs in competing
in the United States.

IV

Remedies Available to Potential Private
Litigants

Section 4 of Clayton Act (15 U.S.C. § 15)
provides that any person who has been
injured as a result of conduct prohibited by
the antitrust laws may bring suit in federal
court to recover three times the damages the
person has suffered, as well as costs and
reasonable attorney fees. Entry of the
proposed Final Judgment will neither impair
nor assist the bringing of any private antitrust
damage actions. Under the provisions of
Section 5(a) of the Clayton Act (15 U.S.C.
§ 16(a)), the proposed Judgment has no prima
facie effect in any subsequent private lawsuit
that may be brought against the defendant.

V

Procedures Available for Modification of the
Proposed Fin al ludgment

The United States and defendant have
stipulated that the proposed Final Judgment
may be entered by the Court after compliance
with the provisions of the Antitrust
Procedures and Penalties Act. provided that
the United States has not withdrawn its

consent. The Act conditions entry upon the
Court's determination that the proposed
Judgment is in the public interesL

The Act provides a period of at least sixty
(60) days preceding the effective date of the
proposed Judgment within which any person
may submit to the government written
comments regarding the proposed Judgment.
Any person who wants to comment should do
so within sixty (60) days of the date of
publication of this Competitive Impact
Statement in the Federal Register. The United
States will evaluate the comments, determine
whether it should withdraw its consent, and
respond to the comments. The comments and
the response of the United States will be fled
with the court and published in the Federal
Register.

Written comments should be submitted to:
Roger B. Andewelt. Assistant Chief.
Intellectual Property Section. Antitrust
Division (SAFE-704). U.S. Department of
Justice, Washington, DC 20530.

VI

Alternatives to the Proposed Finl Judgment
The United States actually considered only

one alternative to divestiture of Scotia
Marine, divestiture of AlL The proposed
Final Judgment is considered superior for
several reasons to seeking divestiture of AlL
via a trial on the merits.

Scotia Marine may prove to be a superior
competitor in the United States. While Scotia
Marine's production costs parallel those of
AIL Scotia Marine's shipping costs are lower
because it is closer to the United States than
AIL AIL does not have its own United States
distribution force, but with Merck's aid, the
purchaser of Scotia Marine will be able to
develop an effective United States
distribution force. Many potential purchasers
of Scotia Marine have existing United States
marketing forces selling related products.
Such a firm would be able economically to
add alginate to the products It markets in the
United States.

Next, the proposed Judgment has the
benefit of protecting competition in the
United States without interfering with
Merck's efforts to Improve Its competitive
position n foreign markets.

Litigation of case would be lengthy and
expensive. Even if the United States were to
prevail after a trial on the merits, and there Is
some risk it may not. the Court may order
Merck to sell Scotia Marine, rather than AIL.
because Scotia Marine should be a sufficient
replacement for AILas a competitive source
of alginate for the United States.

Under the circumstances. the United States
believes that on balance, the proposed Final
Judgment is in the public nterest.

VII

Other Materials
During the course of settlement

discussions. Merck furnished to the United
States materials that caused it to change its
view on relief in the case. In the Complaint.
the United States requested that Merck sell
AIL after reviewing these materials, the
United States determined that proposed Final
Judgment was in the public interest. These
materials include Merck written

representations and transcripts of
depositions the United States took of Merck
personnel regarding Scotia Marine. These
materials contain commercially sensitive
business Information. and a Court Protective
Order prohibits their disclosure to the public.

Dated. August 25, 1980.
Respectfully Submitted.

Roger B. Andewelt. Attomej;; US.
Deportment oflustice P. Terry Lubeck,
Andrew L Pringle. Sanford M. Adler,
Attorneys, US. Department oflustice.

IF2R Do. 80-VS F.ied 9-10-ft MS4 am]
BIU.ING CODE 441041-M

NATIONAL AERONAUTICS AND

SPACE ADMINISTRATION

[Notice (80-59)]

NASA Advisory Council (NAC) Space
and Terrestrial Applications Advisory
Committee (STAAC); Meeting

The Ad Hoc Informal Advisory
Subcommittee on Materials Processing
in Space (MPS) of the NAC-STAAC will
meet in Room 226A of Federal Building
10B at the National Aeronautics and
Space Administration in Washington
D.C., from 9:30 a.m. to 3:30 p.m. on
September 2,1980.

The Subcommittee will first discuss
management interfaces between
Headquarters and NASA Centers and
staffing status in the Headquarters
program office. The second area of
discussion will concern the program
philosophy concerning simple,
inexpensive, and easily available
experimental capabilities for both
ground and space operations. Thirdly,
the status and rationale for new
program elements, cloud physics,
combustion science, and vacuum
science will be presented and discussed.

The approved agenda for the meeting
is as follows:

September 26,1980

Time and Topic

9:30 am. Introductory Remarks
10:00 a.m. Management Interfaces and

Headquarters staffing
11:30 am. Experiment Operations

Philosophy
1:30 p.m. New Program Elements
2.30 p.m. Adjourn

At 230 p.m., the Subcommittee will
reconvene to recommend candidates for
membership on its own Subcommittee
and on an ad hoc review panel to
perform scientific evaluations of
technical proposals received by the
program. In these discussions, the areas
of expertise of the candidates and the
need to avoid conflicts of interest on the
part of the investigators who are known
to be associated with the program or
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who are-known to be preparing
proposals will be considered. Public
discussion of the professional
qualifications of candidates for
membership in the panel would invade
the privacy of these scientists and other
individuals associatedwith their
research. Since the afternoon session of
the Subcommittee meeting will be
concerned throughout with the matters
listed in 5 U.S.C. 552b(c)(6) as described
above, it has been determined that this
session should be closed to the public.

The STAAC ad hoc Informal Advisory
Subcommittee was established to advise
NASA on the Materials Processing in
Space program's accomplishments,
ongoing research, and long range plans.
The Subcommittee has six members
representing the scientific and industrial
communities and is chaired by Dr.
Martin Glicksman. For further ,
information, contact Dr. John R.
Carruthers, Executive Secretary of the
NAC-STAAC ad hoc Informal Advisory
Subcommittee on Materials Processing
in Space, Code EM-7, NASA
Headquarters, Washington, D.C., 20546
(202/755-2070).
Gerald D. Griffin,
Acting Associate Administratorfor External
Relations.
September 3, 1980.
[FR Doe. 80-27874 Fled 9-10-80; 8:45 am]
BILLING CODE 7510-1-M

[Notice (80-60)]

NASA Advisory Council (NAC) Life
Sciences Advisory Committee;
Meeting

The NAC Life Sciences Advisory
Committee (LSAC) will meet on October
11, 1980. The meeting will take place
from 8:30 a.m. to 5:00 p.m. on October 11
at the Endicotj House of the
Massachusetts Institute of Technology,
80 Haven Street, Dedham,
Massachusetts 02026. The meeting will
be open to the public up to the seating
capacity of the room (approximately 50
persons including 11 Committee
members and participants). Visitors will
be requested to sign a visitor's register.

The Life Sciences Advisory
Committee consults with and advises
the Council and NASA on the
accomplishments and plans of NASA's
Life Sciences Programs. These programs
bear on the health and well-being of all
who travel aboard U.S. spacecraft. As
such, they encompass the practice of
space medicine, research into the effects
of space flight on the human organism
and research into systems by which life
can be protected and supported in
space. The programs also concern the
possible use of space flight to enhance

understanding of biological processes
and they seek to understand how life
originated on Earth and whether it
occurs elsewhere. The Committee is
chaired by Dr. Richard Wurtman.
Following is the approved agenda for
the meeting:

Agenda

October 11, 1980
8:30 a.m. Introductory Remarks
9:00 am. Life Sciences Flight Experiment

Program Overview
10:00 a.m. Payload Selection Process
11:00 a.m. Discussion
1:30 p.m. Peer Review Procedures
2:30 p.m. New Research Directions
4:00 p.m. Shuttle Medical Operations

Preparedness
5:00 p.m. Adjourn

For further information please contact
Dr. Paul Rambaut, Executiye Secretary
of the Committee, Code SBR-3, National
Aeronautics and Space Administration,
Washington, DC 20546, Telephone (202]
755-3723.
Gerald Griffin,
ActingAssociateAdministratorforExterna
Relations.
September 3,1980.
[R Dom 80-27875 Filed 9-10-80; 8:45 am]
BILLING CODE 7510-01-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Joint Meeting of the Media Arts and
Design Arts Panels; Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a JOINT meeting of
the Media Arts and Design Arts panels
to the National Council on the Arts will
be.held September 29, 1980 from 9:00
a.m. to 5:30 p.m. and September 30, 1980
from 9:00 a.m. to 5:30 p.m. in the AFI
Screening Room, Kennedy Center,
Washington, D.C.

This meeting is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register of
February 13, 1980, these sessions will be
closed to the public pursuant to
subsections (c) (4), (6) and 9 (b) of
section 552b of Title 5, United States
Code.

Further information with reference to
this.meeting can be obtained from Mr.

John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washingtod,
D.C. 20506, or call (202) 034-6070.
John H. Clark,
Director, Office of Council andPanel
Operations, National Endo wm ant for the Arts.
September 4,1980.
[FR Doe. 80-27850 Filed 9-10-8& 8:45 am)

.BILLING CODE 7537-01-M

Visual Arts Panel (Policy); Meeting
Pursuant to Section 10(a)(2) of the

Federal Advisory Committee Act (Public
Law 92-463), notice is hereby given that
a meeting of the Visual Arts Panel
(Policy) to the National Council on tho
Arts will be held September 29, 1980
from 9:00 a.m. to 5:30 p.m. September 30,
1980, 9:00 a.m. to 5:30 p.m., and October
1, 1980, 9:00 a.m. to 5:30 p.m. In Room
1340, Columbia Plaza Office Complex,
2401 E St., N.W., Washington, D.C.

This meeting will be open to the
public on a space available basis. The
topic for discussion will be policy and
guidelines.

Further information with reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20508, or call (202) 634-6070.
John H. Clark,
Director, Office of Council andPanel
Operations, National Endowment for the Aret.
September 4, 1980.
[FR Do. 80-Z7897 Filed 9-10-80; 8:45 am]
BILLING CODE 7537-01-M

NATIONAL TRANSPORTATION

SAFETY BOARD

[N-AR 80-37]

Safety Recommendations, Responses,
and Closeouts; Availability

Aviation Safety Recommendation Lettoer
A--80-85 to the FederalA vlation

Administration, August 28, 1980.-A
"Class 1, Urgent Action"
recommendation has been issued by the
National Transportation Safety Board as
a result of investigation of an Incident
which occui'red August 26 involving an
Aerospatiale helicopter. The helicopter,
N3596N, owned and operated by ,
Petroleum Helicopters, Inc., of Lafayette,
Louisiana, was inbound to Quonset
Point, Rhode Island, with a crew of two
and seven passengers when, about 2
miles east-southeast of Quonset, the
crew reported a fire in the passenger
compartment. The onboard fire
extinguishers were used to put out the
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fire, and the helicopter landed without
further incident.

The continuing investigation of this
incident has determined that wire
number IXP2BF contacted or shorted,
and burned through hydraulic line
330A75 531102 causing a high-pressure
hydraulic leak and fire. The Safety
Board believes that a similar incident
occurred with a like model helicopter
belonging to Petroleum Helicopters, Inc.,
about 2 years ago, causing extensive
damage.

To prevent a fire that might result
from friction between electrical wires
and hydraulic cables on the
Aerospatiale SA-330 helicopter, the
Safety Board recommends that FAA:

Issue an emergency Airworthiness
Directive for all Aerospatiale helicopter
models SA-330 to inspect, separate, and
secure electrical wires that are near
hydraulic lines between fuselage stations
5295 and 5600. (A-80-85)

Responses to Safety Recommendations

Aviation
A-78-4, from the FederalAviation

Admiistration, August 27, 198.-Letter
is in response to the Safety Board's
request of May 5,1980, that FAA
reevaluate this recommendation, issued
February 16,1978, following
investigation of the crash of a Piper PA-
31 Navajo shortly after takeoff from
Lake Minchumina, Alaska. The accident
occurred September 24,1977. The
recommendation asked FAA to issue an
Airworthiness Directive applicable to
Piper Cheyenne, Navajo, and Aztec
airplanes to require a periodic
inspection of the forward baggage door
lobks, and to establish an inspection
procedure and repair or replacement
requirements; this inspection should
insure that the baggage door lock tang
will not disengage from the door handle
and that the latching load imposed
during handle operation is a specified
minimum consistent with dynamic loads
which can be encountered during all
ground and flight operations. [See 43 FR
8600, March 2,1978.)

The Safety Board's May 5 letter notes
that in FAA's initial response of May 5,
1978 (43 FR 25889, June 15,1978) it was
indicated that FAA had reviewed the
design and had physically examined the
latch and lock mechanisms of the door.
FAA did not believe that the door, in
good condition, would open in flight if it
had been properly latched and locked.
The Board said the key words here are
in good condition and reflect the
essential concern of the Safety Board to
insure that the locks are in good
condition. This is precisely why the
Board recommended that they be

inspected and repaired or replaced as
necessary.

The Board further noted that on June
9.1978, the Piper Aircraft Corporation
issued Service Bulletin No. 604 dealing
with modification of the forward
baggage door locking systems installed
on the above-mentioned airplanes. Also,
on June 8,1979, Piper issued Service
Bulletin No. 604A which superseded
Bulletin No. 604. The new bulletin
revised serial numbers of the affected
aircraft models, added kit information,
and provided for modification of the
door locking system as well as an
inspection of the door lock arm
assembly. Compliance with this bulletin
to insure that the door is in good
condition requires the installation of one
or more kits, the availability of lock
engagement tolerance data, and the
nonroutine removal of the baggage door
lock arm assemblies. In connection with
the purpose of Bulletin 604A, Piper
states in part that,

... It is possible to close the door and turn
the lock to the locked position without the
lock tang actually engaging the door handle.
As a result, the door would not be properly
secured end could possibly come open in
flight: this could adversely affect the flight
characteristics of the airplane.

In response to the Safety Board's
recent comments, FAA's August 27 letter
indicates that the FAA central Region,
the lead region for certification of small
aircraft, has initiated a study to evaluate
the problems associated with the nose
baggage door locking mechanisms of all
small multiengine aircraft. FAA will
ensure a reassessment of the door lock
problems associated with the Piper
Cheyenne, Navajo, and Aztec airplanes.
FAA will inform the Board of the results
of the study and subsequent action.

A-79-80 and-81, from the Federal
Aviation Administration, August 27,
190.-Letter is in response to letters
forwarded by the Safety Board on
February 7 (commenting on FAA's
response of January 15 [45 FR 7019,
January 31,1980)) and on July 9
(requesting a progress report). The
recommendations were issued last
October 17 following the Safety Board's
investigation of several commuter air
carrier accidents.

Recommendation A-79-80 asked FAA
to require that pilots involved in 14 CFR
Part 135 operations be thoroughly
trained on the performance capabilities
and handling qualities of aircraft when
loaded to their maximum certificated
gross weight or to the limits of their c.g.
envelope, or both. FAA now reports that
Amendment No. 135-3 to Part 135,
issued January 30 requiring additional
operating experience for commuter

pilots-in-command, was effective March
1. A notice providing specific flight
testing standards for Part 135 pilots was
issued on January 14 and should result
in pilots being more knowledgeable
about their aircraft and its limitations,
FAA stated.

FAA notes that revised Part 135
provides training in weight and balance,
runway limitations for takeoff and
landing, aircraft performance data. and
operating limitations during initial.
transition, and upgrade ground training
for pilots. In April 1979, increased Part
135 surveillance requirements were
initiated which involved additional en
route inspections and otherFAA
emphasis items. Crewmembers
demonstrated their knowledge of weight
and balance procedures and aircraft
performance as part of the surveillance.
Further, FAA notes that the revised
training and testing requirements and
the exposure to various weight and
loading conditions that the pilot will
receive during the acquisition of
operating experience now required in
Amendment No. 135 will provide the
needed additional familiarization and
knowledge of aircraft performance
deficiencies.

In response to recommendation A-79-
81, which asked FAA to expedite
rulemaking which would make the flight
time and duty time limitations and rest
requirements for commuter air carriers
the same as those specified for domestic
air carrier crewmembers under 14 CFR
Part 121, FAA reports that on August 4,
1980, a supplemental notice of proposed
rulemaking. No. 78-3B, Docket No.
17669, was issued. The proposal would
revise the flight and duty time
limitations and rest requirements for
flight crewmembers utilized by
domestic, flag. and supplemental air
carriers, commercial operators, and air
taxi operators.

A-80-44 from the Federal Aviation
Administration. August 26, 19-
Response is to a recommendation issued
May 28 following Safety Board
investigation of a bird strike to a Royale
Airlines Beech B-99 at Lafayette, La.. on
April 5.1979. The recommendation
called on FAA to conduct a study to
determine whether the structural
characteristics of general aviation
aircraft windscreens equipped with
beating elements are enhanced by the
use of such elements and apprise
operators of optimal procedures through
inclusion in appropriate flight manuals
or issuance of an advisory circular. [See
45 FR 37918. June 5,198.1

FAA reports that it is initiating a
study of general aviation and commuter
airplane accidents to evaluate bird
strike Sistory. As a part of the effort,
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FAA is reviewing windshield designs to
determine the feasilibility of developing
guidelines for heating general aviation
airplane windshields. Progress in this
effort will be reported in January 1981.

Highway
H-77-6, from the Fe deral Highway

Administration, August 19, 1980.-Letter
concerns a recommendation issued by
the Safety Board on May 27, 1977, to
F-WA's Bureau of Motor Carrier Safety
calling for issuance of an ON-GUARD
bulletin to warn the drivers of cargo
tank trucks and of tractors hauling cargo
tank semitrailers of the hazard of lateral
surge of liquid cargoes, and to inform
the drivers of the correct operating
procedures to use whenever the tank is
partially loaded. (See 42 FR 28195, June
2, 1977.)

FHWA riotes that during the safety
recommendations review meeting last
March 24 FHWA representatives
indicated that an ON GUARD was being
considered to discuss the effects of
cargo shifting on vehicle handling. This
ON GUARD is directly concerned with
recommendation H-77--6 and is titled,
"Anything Other Than Fullor Empty"
(Volume 11, No. 2, June 1980). Copies
were provided to the Safety Board.

H-80-2 through -4, from the Federal
HighwayAdministration, August 25,
1980.-Response is to recommendations
issued last January 10 following
investigation of the tractor-semitrailer.
accident which occurred February 7,
1979, on 1-70 at New Stanton, Pa. (See 45
FR 5852, January 24,1980.)

In response to recommendation H-80-
2, which asked'FHWA to require the
States to esthblish a program which will
assure prompt identification, reporting
and corrections of hazardous highway
conditions, FHWA notes that a
statement of national policy addressing
this need is contained in Highway
Safety Program Standard 12 and is
suppilemented with guidance in Highway
Safety Program Manual Volume 12.
FHWA states that currently all States
have procedures for identifying
maintenance work and potentially
hazardous conditions, and FHWA does
not agree that additional Federal
regulatory action would be an effective
way to significantly improve existing.
State procedures. FHWA believes that
training for maintenance personnel is
desirable and can be a very effective
way to improve State practices.'A
training course that is directly related to
recommendation H-80-2 is being
developed for release in mid-1980;
entitled "Functional Requirements of
Highway Safety Features," this training
course includes identification of sufety
problems and solutions.

FHWA states that it fully supports the
intent of recommendation H-80-3, which
called for development of a course for
use by the State and local highway
officials to train maintenance personnel
to recognize hazardous conditions and
the need to report them. Actions already
taken by FHWA in this area include:

The "Maintenance and Highway Safety
Handbook," originally published by the
Highway Users Federation for Safety and
Mobility in 1970, updated in 1977 by FHWA
and over 30,000 copies distributed. The
FHWA Maintenance Inspection Review
Manual is available at most highway
agencies and identifies many potentially
hazardous situations by description and
photographs.

A maintenance Aid Digest, MAD-21,
published in February 1979 by the American
Ass6ciation of State Highway and
Transportation Officials (AASHTO). with
FHWA assistance; contains descriptions of
maintenance training materials currently
available, many of the listed training courses
directly addressing identification of safety
needs and corrective or preventive actions.
These State safety training materials apply to'
maintenance crew training and are prepared
and offered for exchange between highway
agencies.

Highway safety courses offered by the
National Highway Institute; some apply to
maintenance, and some course descriptions
specifically state that problem identification
and resolution are part of the course
objective.

A training course entitled "Functional
Requirements of Highway Safety Features,"
now being developed by FHVA. This course
is in the "pilot" or final stage of development.
A discussion of proper reporting and
documenting of potential hazards will be
included. This 1- to 2-day course, aimed at
personnel involved in construction, operation,
and maintenance, is made up of 1-1% hour
modules including slide-tape presentations, to
be given with or without instructors. Each is
to be suitable for presentation independently
or in combinations appropriate to the
participants, and will discuss the purpose
and performance requirements of highway
features, how they function, what can go
wrong, and how to recognize and correct
problems. Corrective action may require
upgrading of existing or the installation of
new features.

-With respect to recommendation H-
80-4, which asked FHWA to require the
States to include in their annual
Interstate maintenance program a
description of the planned training for
maintenance personnel, FHWA states
that it encourages all types of
maintenance and safety training and
finds that most States are providing
training for maintenance and safety
practices. FHWA also states, "The
requiring of such training is not related
to the Interstate Maintenance
Guidelines and, therefore, cannot be
made a mandatory part of that
regulation." During the development of

the State's Interstate maintenance
programs, FHWA says it will consult
and consider each State's safety training
and discuss improvements that are
needed.

Marine
M-78-f16 through -30, from the United

States Coast Guard, August 6, 1980.-
Letter is In response to the Safety
Board's comments forwarded January
30, 1979, with reference to Coast Guard's
initial response of October 12, 1978 (43
FR 53515, November 16, 1978). The
recommendations were issued Juno 1,
1978, following investigation of the
sinking of the Great Lakes bulk cargo
vessel SS Edmund Fitzgerald in eastern
Lake Superior on November 10, 1975.

With respect to recommendation M-
78-16, the Safety Board's January 30,
1979, letter stated that Coast Guard's
determination that reduced freeboard
will increase the probability of flooding
through Inadequate hatch covers
satisfies the intent of the
recommendation, and the Board
considers it as "Closed-Acceptable
Action," The Board agreed that the
solution to the problem is through
improvement in the weathertightness of
the hatches.

Recommendation M-78-17 asked
Coast Guard to initiate a design study to
improve the current weathertight hatch
cover and clamp designs used on Groat
Lakes bulk cargo vessels with a view
toward requiring a more effective means
of closure of such.fittings. The Safety
Board noted that Coast Guard's
proposed study to evaluate hatch cover
designs and clamps is an encouraging
step toward solving the problem of
nonweathertight hatch covers. Coast
Guard's August 6 letter Informs that the
contract for phase one of the study to
evaluate hatch cover designs and
clamps was awarded in June 1979, and,
that two more phases of this study aro
planned. A Statement of Work
containing a work schedule for phase
two is attached to Coast Guard's letter.
The contract for this phase is now being
negotiated, and Coast Guard says
completion of the study Is expected in
September 1981.

Referring to recommendation M-78-
18, the Safety Board expressed concern
about the statement that during the
1973-74 period, every Great Lakes bulk
cargo vessel was required to produco a
loading manual that included
information on sequencing. Board
investigation showed that the loading
information about the Fitzgerald on
November 10, 1975, aid not contain
information on intermediate stress
during the loading sequence and did not
contain any information on any aspect

I III I I •
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of unloading. The Fitzgerald contained
no information on ballasting and
deballasting in conjunction with loading
and unloading. The Board further noted
that the Commandant's action on the
recommendations made by the Marine
Board of Investigation for the Fitzgerald
(recommendation 9, page viii) states that
the Coast Guard will develop
performance criteria for loading
manuals to include details on
sequencing. This action is dated July 26,
1977. The Safety Board expressed
confusion as to the apparent
discrepancy between the manuals
produced in 1973-74 and the proposed
performance criteria, and requested
further information.

Coast Guard's August 6 letter with
respect to recommendation M-78-18
corrects statements made in the October
12, 1978, response. Coast Guard states
that not all Great Lakes bulk carriers
have loading manuals as a result of the
1973 load line regulations. Of the 123
certified dry bulk carriers, 95 have
approved loading manuals. The 28
vessels that do not have manuals are
older and smaller vessels. Coast Guard
says that the necessity for loading
manuals on older and smaller vessels
was considered by the joint U.S.
Canadian Technical Committee
subsequent to the loss of the Daniel J.
Morrell (November 29,1966]. Based on
decades of satisfactory operation and
the lesser sensitivity to loading than the
longer and more deeply loaded vessels,
the Coast Guard has concluded that the
lack of loading manuals is not a problem
and does not intend to make such a
requirement. Coast Guard has decided
not to proceed with the development of
performance criteria for loading
manuals as previously stated in the
Commandant's action on Coast Guard
recommendation 9 from the Fitzgerald
Marine Board of Investigation for these
reasons: (1) Loading manual
performances criteria for operations
alongside the dock are not needed, and
there is no significant casualty history to
suggest that the existing practice is
improper, and (2) the concern is
primarily with insuring that vessels are
loaded as outlined in the manuals. Coast
Guard will continue to study the loading
situation on Great Lakes bulk vessels to
determine if the variability of loading is
a safety problem. The study was to start
in July 1980 and be completed by July
1981, and further action will be based on
the resuts of this study.

The Safety Board withheld comment
on Coast Guard's initial response to
recommendation M-78-19 pending
receipt of an amended response. Coast
Guard's August 6 letter notes that

regulations currently allow existing
ships (built prior to 1973) the option of
retaining old freeboards and of not
meeting all of the new regulations
including the requirements for loading
information. Most of the bulk carriers
are already equipped with loading
manuals. The number of nonbulk
carriers is few in number by
comparison. There are less than 15
existing cargo vessels over 150 gross
tons and not in bulk cargo. None of
these requires special ballasting. In size,
they range from moderate length of 400
feet down to about 100 feet Because of
their size and service, the opportunity
for overstressing is limited. Since there
is no significant casualty record, Coast
Guard does not believe the loading
manuals would materially increase the
level of safety for these vessels.
Therefore, no further response is
considered necessary.

In response to the Safety Board's
request for information about the
progress made by the Coast Guard and
the Maritime Administration (MARAD)
in reviewing the results of the MARAD
study, as indicated in Coast Guard's
initial response to recommendation M-
78-20, Coast Guard now reports receipt
of the MARAD study and is proceeding
with a regulation project on
subsidization for Great Lakes cargo
vessels. The work plan and schedule for
regulatory action is now under
development; an advance notice of
proposed rulemaldng for the project was
published on March 16, 1978. Coast
Guard will update the progress of the
project with a supplemental advance
notice of proposed rulemaking, expected
to be published in the summer of 1980.

With respect to recommendation M-
78-21, the Safety Board's January 30,
1979, letter notes that Coast Guard's
Marine Board of Investigation stated
that a contributing factor to the loss of
the Fitzgerald was that "The cargo bold
was not fitted with a system of sounding
tubes or other devices to detect the
presence of flooding water," (p. 94). The
MarineBoard recommended that "any
subsequent amendments to the Great
Lakes Load Line Regulations... reflect
full consideration of the necessity for a
means of detecting and removing
flooding water from the cargo hold..
(p. 105). The Board said it is aware of
problems associated with measuring
water in the cargo holds of Great Lakes
bulk cargo vessels, and urged Coast
Guard to more actively participate in
solving the technical problems rather
than the action "to monitor equipment
development for application," as
described in Coast Guard's initial
response. The Board asked if there was

ongoing research that could be
expedited.

In response to the Board's comments
on recommendation M-78-21. Coast
Guard says it does not consider the use
of water-level detection a viable
approach to the problem of unwanted
water in cargo holds. This view is due to
unreliability of current equipment As an
alternate approach, Coast Guard has
chosen to nearly eliminate the possibilty
of flooding by ensuring weathertight
integrity of all hatch covers and the
soundness of hatch cover fasteners.
Coast Guard notes that there has been a
serious lack of concern for
weathertightness but it believes that
efforts to ensure weathertghtness and
to reeducate the crews to the
importance of preventing water entrance
to cargo holds meets the intent of this
recommendation.

The Safety Board's January 30,1979,
letter commenting on Coast Guard's
initial response to recommendation M-
78-22 notes that the Commandant's
action on Coast Guard's Marine Board
of Investigation states: "The most
probable cause of the sinking was the
loss of buoyancy resulting from massive
flooding of the cargo hold.... The
flooding was probably concentrated
forward." The Safety Board agrees that
the present bilge system on Great Lakes
bulk cargo vessels does not permit bilge
pumping as a viable survival factor, and
believes that bilge pumping should be
made a viable survival factor as
required by 46 CFR 56.50-50. Even when
subdivision requirements are defined,
the problems of clogged suctions and
trim by the bow still need to be
addressed. The Board believes that the
Coast Guard should include a study of
dewatering bulk cargo compartments as
a part of the subdivision study discussed
in response to M-78-20. In response to
these comments reference M-78--22, the
Coast Guard says that its subdivision
study and regulation project will
address dewatering of cargo holds
including problems of trim by the bow
and listing. Coast Guard holds that the
first line of defense (as in
recommendation M-78-21], is to prevent
water from entering in the first place.

With respect to recommendation M-
78-23, the Safety Board noted that there
are currently no heel or trim measuring
instruments required on Great Lakes
bulk cargo vessels. The Board said it
would consider an inclinometer as
meeting the requirements for heel
detection. The Board believes that these
should be required even though they are
now considered as standard equipment
in the industry. Further, the Board said it
would require a large weight shift or
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addition on this type of vessel in order
for trim to be discernible by visual
means. The Board is interested in the
detection of relatively small quantities
of water or cargo movement during the
early stages of flooding. These small
weight changes can only be detected by
means of instruments which are
sensitive enough to gauge small changes
in trim angle. Coast Guard's response
points out that the Safety Board and the
Coast Guard are in agreement that some
form of inclinometer is standard
equipment on board Great Lakes bulk
cargo vessels. Coast Guard, referring to
Executive Order 12044 concerning
curtailing unneeded regulations, states
there is no "need" to require a device
which is already considered standard
equipment aboard Great Lakes bulk
carriers, Coast Guard points out further
that the average pitching motion is 6
times greater than a trim change from
200 tons of water in the #1 hold. A small
weight change can be masked in
moderate seaway motidn. Coast Guard
does not believe that requirements for
inclinometers or trim gauges would
significantly improve safety on cargo
ships. -

The Safety Board's January 30, 1979,
letter noted that Coast Guard would
consider requiring a master to have
information on the ability of his vessel
to survive flooding as part of the
regulation package on subdivision.
Coast Guard's August 6 letter does not
address this recommendation, No. M-
78-24, or the Board's comments thereon.

In connection with recommendation
M-78-25, the Safety Board said it looked
forward to the final rulemaking on
Emergency Position Indicating Radio
Beacons (EPIRB's) for Great Lakes
vesels, and asked to be provided with a
schedule for Coast Guard's entire EPIRB
regulatory activity. Coast Guard's
August 6 response notes thattcurrent
Federal Communications Commission
rules authorize thevoluntary use of
Class C EPIRB's. Coast Guard has
initiated a regulation project in
cooperation with the FCC that will
adopt the Class C EPIRB for use on
survival craft and will require their
carriage on Great Lakes vessels. This
regulatory project is scheduled for
proposed rulemaking in January 1981
and final rule in December 1981, with
full operation by September 1983.

With reference to recommendations
M-78-26 and -27, the Safety Board's
letter commenting on Coast Guard's
initial response notes that Great Lakes
bulk cargo vessels are built to a
structural standard significantly less
than similar vessels in ocean service.
The reason for this difference is that the

maximum wave heights and wave
lengths encountered on the Great Lakes
are considerably less than those
encountered on the open ocean. The
American Bureau of Shipping Technical
Report RD-78010, dated September 1978,
states that the maximum low-frequency,
wave-induced bending moments, used in
the structural standard adopted by
Coast Guard, were derived from wave
data up to a significant wave height of
28 feet. From this, the Safety Board
believes that Coast Guard can
determine the maximum sea state
applicable to the longitudinal strength of
Great Lakes bulk cargo vessels.'It is the
Board's understanding that a vessel is
subjected to a number of forces and that
there is a need for the mater to exercise
his expertise. However, in order to
properly exercise this expertise, the
master must know the design limits of
his vessel. The Board submits further
that without this design limit knowledge,
the master's expertise would be
incomplete.

In addressing recommendation M-78-
26, Coast Guard in its August 6 letter
reaffirms its response of October 12,
1978, with the points that wave height or
sea spectra used in design only
approximate actual conditions and in a
given sea state the loading on a vessel
can vary greatly due to factors like
speed, heading, vessel motion and trim.
Coast Guard further contends that to
write down all of the factors which
determine a master's action would
essentially be describing the art of
seamanship. Coast Guard does not
believe that words suitable for a loading
or operations manual can be developed
along these lines. With reference to
recommendation M-78-27, Coast Guard
states that based on.the information
provided in response to
recommendation M-78-26, wave height
cannot be used as a means of
prohibiting ships from sailing the Great
Lakes; therefore, no further response is
considered necessary.

The Safety Board's January 30, 1979,
letter reference recommendation M78-
28 refers to comments on M-78-17 of the
same date. Coast Guard's letter
indicates that its response to M-78-17,
related to the hatch cover design study,
is responsive to M-78-28.

Recommendation M-78-29 asked
.Coast Guard to require that all Great
Lakes bulk cargo vessels have a.
fathometer. Coast Guard's October 12,
1978, response indicated that 33 CFR
164.35(h) and (i) as promulgated on
January 31, 1977, now requires a
fathometer and recording device on all
self-pr6pelled Great Lakes vessels of
1,600 gross tons and over. The Safety

Board's January 30, 1979, letter states
that the regulation cited satisfies the
intent of this recommendation, which Is
now designated "Closed-Acceptable
Action."

Also, the Safety Board's January 30,
1979, letter indicates that the level of
effort expended in increasing the
coverage of the GreatLakes by greatar
search and rescue activity satisfies the
intent of recommendation M-78-30 and
that recommendation has been
designated "Closed-Acceptable
Action."

Highway Safety Recommendations
Closeouts

During the 18-month period January
1979 through June 1980, the Safety Board
forwarded letters advising that the
recommendations listed below have
been classified as "Closed." The name
of the addressee, the date of the last
response, the date of the Safety Board
letter, and the type of closeout action
applied are shown in parentheses.

H-74-9 Performance criteria for crash
cushions. (Federal Highway Administration
(FHWA), October 10, 1979; NTSB, November
8, 1979; "Acceptable Action."]

H-74-36.: Medical examinations for
detection of health problems and possible
sudden incapacitation of drivers. (FHWA,
July 6,1979; NTSB, November 19,1979;
"Closed-Reconsidered.")

H-75-18 through -21. SignIng Information
on long/steep grades and runaway truck
escape ramp design. (FHWA, February 9,
1978; NTSB, March 13, 1980; "Acceptable
Action.")

H-75-23: Placement of warning devices
when parked alongside the highway, (FHIWA,
July 6, 1979; NTSB, November 19, 1979;
"Closed-Reconsidered.")

H-75-24. Highway design and operational
practices related to highway safety. (FiWA,
October 29,1975; NTSB, March 21, 1980;
"Closdd-Reconsidered.")

H-75-45: Flexible hose for bus fire
extinguisher. (FHIWA, August 21,1979 NTSB,
November 8,1979; "Unacceptable Action."),

H-76-16 Fifth-wheel separation during
tractor-semitrailer accidents. (FHWA, July 0,
1979; NTSB, November 19,1979; "Acceptable
Alternate Action.")

H-76-20 and-27" Installation of flashing
lights activated by Wet pavement conditions
to complement "slippery when wet" sign, and
increase in superelevation of curve at
accident site and resurfacing. (Maryland
State Highway Administration, staff contacts,
June 1979; NTSB, July 9,1979; H-70-20, "No
Longer Applicable," H-76-27, "Acceptable'
Action.")

H-76-31 and -32. Development and
publication of models, formulae, and criteria
for determining need for upgrading,
consolidation or closure of rail/highway
grade crossings. (FHWA, April 22, 1977
NTSB, April 17,1979; H-7&-31, "Acceptable
Alternate Action," H-76--32, "Acceptable
Action.")
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H-77-1: Upgrading highway
appurtenances. (FHWA, review by Safety
Board of FHWA notice N-7560.4 and
"Maintenance and Highway Safety
Handbood'; NTSB, October 29,1979:
"Acceptable Alternate Action.")

H-77-23: Guardrail standards. (Colorado
State Department of Highways, December 4.
1978; NTSB, January 17,1979; "Acceptable
Action."]

H-77-25: "Operation Lifesaver" rail/
highway, grade crossing safety program.
(National Safety Council INSC), April 23.
1979; NTSB, May 29,1979; "Acceptable
Action.")

H-77-26: Operation Lifesaver" rail/
highway grade crossing safety program.
(Association of American Railroads (AAR),
review by Safety Board of NSC documents
showing AAR commitment to the program:
NTSB, June 19. 1979; "Acceptable Action")

H-77-29: "Operation Lifesaver" rail/
highway grade crossing safety program.
(Federal Railroad Administration (FRA],
review by Safety Board of NSC documents
showing FRA commitment to the program;
NTSB. June 19,1979; "Acceptable Action.")

H-78-10: Schoolbus pop-out windshields.
(National Highway Traffic Safety
Administration (NHTSA). September 18,1979;
NTSB, November 13,1979; "Acceptable
Alternate Action.)

H-78-12. Policy statement relating to
enforcement of the Federal Motor Carrier
Safety Regulations. (FHWA. November 8.
1979; NTSB. December 18,1979; "Acceptable
Action.")

H-78-20: Safety-related information
collection procedures. (FHWA, July 24,1979;
NTSB, September 27,1979; "Acceptable
Action.")

H-78-31 and-32: Accident surveillance
and signing improvements at intersection of
U.S. Route 206 and County Road 616 near
Vincetown. N.J. (New Jersey State
Department of Transportation. January 31,
1979; NTSB, March 1. 1979; "Acceptable
Action.")

H-78-43: Special funding programs for
truck escape ramps on steep grades. (FHWA,
August 15,1979; NTSB, October 25, 1979;
"Acceptable Alternate Action.")

H-78-44: Emergency escape ramps.
(FHWA, August 15,1979; NTSB, September
18,1979; "Acceptable Action.")

H-78-57, -59, and-60: Analyze and
investigate the feasibility of green interval
settings and multipoint detection and
application of these principles on a State-
wide basis. (Virginia State Deartment of
Highways and Transportation, December 13,
1978; NTSB, February 5,1979; "Acceptable
Action.")

H-78--61: Need for increased oversight of
the Georgia State Department of
Transportation work zone safety program.
(FHWA, May 8,1979; NTSB, May 25,1979;
"Acceptable Action.")

H-78-63: Special roadside inspections.
(FHWA. October 10,1979; NTSB, November
8. 1979; "Acceptable Action.")

H-7--67 and -6: Guardrail installation
feasibility study, and pavement markings.
(Secretary of Transportation, State of North
Carolina, December 12,1978; NTSB, February
1,1979: "Acceptable Action.")

H-78-" Reduction in effectiveness of
highway safety appurtenances due to build
up of debris, surfacing materials, slope
erosion. etc. (FHWA, January 5,1979; NTSB
February 1,1979; "Acceptable Alternate
Action.")

H-78.-70L Brake adjustment maintenance
program. (Ryder Truck Rental of Miami, Fla.;
October 11, 1978; NTSB, December 7,1978;
"Acceptable Action.)"

H-78-71: Cooperative effort of FHWA.
FRA. National Railroad Passenger
Corporation. Seaboard Coast Line Railroad.
and Florida Department of Transportation to
reduce the high frequency of accidents along
the Jacksonville Tampa,. Fla., Amtrak
corridor. (FHWA. May 8,1979; NTSB,
October 25,1979; "Acceptable Action.")

H-79-1&" Comprehensive planning of
highway transportation facilities to include
operational safety. (FHWA. August 12,1975;
NTSB, May 28,1980; "Acceptable Action.")

H-79-37 Replacement of crash-damaged
guardraiL (California Department of
Transportation. April 22, 1980 NTSB, May 28.
1980, "Unacceptable Action.")

H-79-3" Updating of crash-damaged
bridgerail. contract award. (California
Department of Transportation. January 11.
1980;, NTSB, February 7.190 Acceptable
Action.")

H-79-51: Survey of traffic records program
for State of New York and overseeing
progress of New York State Traffic Records
System updating to include property damage
accident reports from the local governments.
(NHTSA, April 2,1980; NTSB; May 21,190;
"Acceptable Action.")

Note.-Copies of the Safety Board's
recommendation letters, as well as responses
and related correspondence, are provided
free of charge. All requests for copies must be
in writing, identified by recommendation
number. Address requests to: Public Inquiries
Section, National Transportation Safety
Board, Washington, D.C. 20594.
(49 U.S.C. 1903(a)(2), 1906)
Margaret L Fisher,
FederolRegisterilison Officen
[R Doc. 8-2810Z ed -0-& a45 am)
BILLING CODE 4910-5"

NUCLEAR REGULATORY

COMMISSION

[Docket No. 50-261]

Carolina Power & Light Co.; Order for
Modification of License

I

Carolina Power and Light Company
(the licensee) is the holder of License
No. DPR-23, which authorizes the
operation of the H. B. Robinson Steam
Electric Plant, Unit No. 2 at steady state
reactor power levels not in excess of
2300 megawatts thermal (rated power).
The facility consists of a pressurized
water reactor located at the licensee's
site in Darlington County, South
Carolina.

H
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2,1978. By Memorandum and
Order, dated May 23,1980, the
Commission reaffirmed its April 13,1978
decision regarding the possible
shutdown of operating reactors.
However, the Commission's May 23.
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4], which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIB I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification

SBulletin 79-OIB was not sent to licensees for
plants under review as part of the stails Systematic
Evaluation Program. The Information sought by
Bullet 79-M1B was requested from these Iicensees
by a series of letters and meetings during the
months of February and March. i9g0.
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of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
be Commission.

The Commission further directed the
staff to add certain documentation-
requirements to each license after the
specific requirements were approved by
the Commission. The Commission: also
pointed'out that the-various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."'
III

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to. assure
conformance with the DOR Guidelines
or NUREC-0588.- A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related'electrical
equipment exposdd to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Stearn Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-O1B of
January 14, 1980 to.provide a detailed
review of the environmental -
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarificaton was provided by
supplemental information,.briefmgs, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.

Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately. "

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR

.Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License-No. DPR-23 is hereby amended
to add the:following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980.

An earlier response is encouraged to
facilitate staff.review and issuance of
the safety-evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to G. F. Trowbridge,
Esquire, Shaw, Pittman, Potts and
Trowbridge, 1800 M'Street,'N.W.,
Washington,-D.C. 20038, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be' whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date: August 29, 1980,
Bethesda, Maryland.,

For the Nuclear Regulatory Commission.

Darrell G. Eisenhut,
Director, Division of Licensing.

"[FR Doc. 80-28 Filed 9-1O-80&84S am]
BILLING CODE 7590-01-M

[Docket No. 50-255]
Consumers Power Co.; Order for
Modification of License
I

Consumers Power Company (the
licensee) is the holder of Provisional
Operating License No. DPR-20, which
authorizes operation of the Palisades
Plant at steady-state reactor power
levels not in excess of 2530 megawatts
thermal (rated power). The facility
consists of a pressurized waIter reactor
located at the licensee's site in Covert
Township, Van Buren County, Michigan.
II

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978.(7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two. staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 11
Electrical Equipment in Operating
Reactors" (DOR Guidelines and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety.
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
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Bulletin 79-01B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
in

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 6,1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety

'Bulletin 79-01B was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

related systems. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staffs review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Provisional
Operating License No. DPR-20 is hereby
amended to add the following
provisions:

Information which fully and completely
responds to the stafrs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director.
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. and to Judd L. Bacon,
Esquire, Consumers Power Company,
212 West Michigan Avenue, Jackson,
Michigan 49201, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered the the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order. Operating of the
facility on terms consistent with this
Order is not stayed by the pendency of
any proceedings on the Order.

Effective Date: August 29,1980.
Bethesda. Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director. Dirision of Licensing.
ItFR Do-c 80-:W-- F~ed 9-10-W08:43 a~j
BIII COOE 750S-01-M

[Dockets Nos. 50-321 and 50-366]
Georgia Power Co., et al.; Order for

Modification of License
I

Georgia Power Company (licensee)
and three other co-owners are the
holders of Facility Operating licenses
Nos. DPR-57 and NPF-5. which
authorize the operation of the Edwin L
Hatch Nuclear Plant. Units Nos. 1 and 2
at steady state reactor power levels not
in excess of 2436 megawatts thermal
(rated power) for each unit. The
facilities are boiling water reactors
located at the licensee's site in Appling
County, Georgia.
3I

On November 4.1977. the Union of
Concerned Scientists (UCS] friled with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and. with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
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NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must_.
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4], which relate
to environmental qualification of safety-
related electrical equipment" The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG--0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-01B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1;11981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add, certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deidlines
imposed in its Order, "do-not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

.. III.

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NLREG-0588. A significant aspect-of
this review is the timely submittal of-
environmental qualification information
by the operating plant licensees.to
enable the staff to complete.its review in

'Bulletin 79-OIB was not sent to licensees for
plants under review as part of the staff's Systematic
Evaluation Program. The information sought by
Bulletin 79-O1B was requested from these licensees
by a series of letters and meetings during the
months of Februiry and March, 1980.

accordance with the Cominission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications ofsafety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line.
Break inside containment, and High
Energy Line Breaks inside and outside
containment-

In this connection the licensee was
requested by I&E Bulletin 79-61B of
January 14, 1980, to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary.
containment, and recognize all
conditions specified in the bulletin.
EvIdence of qualification together with
methods and'justification, was
requested.

Clarification was providedby
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staffs review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by-the-licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by.the staff should
be established by Order effective
immediately.

IV
Accordingtly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
Licenses Nos. DPR-57 and NPF-5 are
hereby amended to add thefollowing
provisions:

"Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing, by the licensee not
later than November 1, 19a0."

An earlier response is encouraged to
facilitate- staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may

request a hearing within 20 days of the
date of this Order. Any request for a
hearing wilInot stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
.Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to G. F. Trowbridge,
Esquire, Shaw, Pittman, Potts and
Trowbridge, 1800 M Street, NW.,
Washington, D.C. 20030, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at tho
hearing shall be whether the licenses
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order,

Effective Date: August 29, 1980, Bothesda,
Maryland.

For the Nuclear Regulatory Commission.,
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doc. 80-28021 Filed 9-W--0. 8:45 amli

BILLNG CODE 7590-01-M

[Docket Nos. 50-315 and 50-316]

Indiana and Michigan Electric Co.;
Order for Modification of License

I
Indiana and Michigan Electric

Company (the licensee) is the holder of
License Nos. DPR-58 and DPR-74, which
authorizes the operation of the Donald
C. Cook Nuclear Power Plant, Unit Nos,
1 and,2 at steady state reactor power
levels not in excess of 3250 and 3391
megawatts thermal (rated power),
respectively. The facilities consists of
two pressurized water reactors located
at the licensee's site in Berrien County,
Michigan.

II
On November 4, 1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Energency and Remedial Relief," The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400),
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2, 1978. By Memorandum and'Order, dated May 23, 1980, the
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Commission reaffirmed its April 13,1978
decision regarding the possible
shutdown of operating reactors.
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualfication of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound.reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OlB 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

I Bulletin 79-01B was not sent to licensees for
plantunder review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings duringthe
months of February and March. 1980.

II
The information developed during this

proceeding emphasizes the importance
of adquate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-01B of
January 14,1980 to provide a detailed
review of the environmental
qualification of Class iE electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the liensee's
response, to date. is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly. pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR

Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License Nos. DPR-58 and DPR-74 are
hereby amended to add the following
provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director.
Divsloa of Licensing by the licensee not later
than November 1.1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request fora
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation.
U.S. Nuclear Regulatory Commission.
Washington. D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director. U.S. Nuclear
Regulatory Commission, Washington,.
D.C. 20555, and to Gerald Charnoff,
Esquire, Shaw. Pittman. Potts and
Trowbridge. 1800 M Street, NW..
Washington. D.C. 20036, attorney for the
licensee.

If a hearing is held concerning this
Order. the issue to be considered at the
hearing shall be whether the licenses
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date: August 29 1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Esenhut,
Director. Division of Licensin&
JFR c.-ans Eds-O-o. &4 a~l
5W0-UG COoE 7591-U

[Docket No. 50-289]

Metropolitan Edison Co., et al.; Order

for Modification of License

I
Metropolitan Edison Company

(licensee) and two other co-owners are
the holders of Facility Operating license
No. DPR-,50 which authorizes the
operation of the Three Mile Island
Nuclear Station, Unit No. 1 at steady
state reactor power levels not in excess
of 2535 megawatts thermal (rated
power]. The facility consists of a
pressurized water reactor located at the
licensee's site near Harrisburg,
Pennsylvania.
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II
On November 4, 1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff'to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment.' The
Commission directed, for replacement
parts in operating plants, "unless there
are'sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-01B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Comniission imposed a deadline that,
"by no later than June 30, 198Z all.
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,-
"keep the Commission and the public

'Bulletin 79-OIB was not sent to licensees for
plants under review as part of the staff's Systematic
Evaluation Program. The information sought by
Bulletin 79-OIB was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1980.

apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide,bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to adtf certain documentation
requirements to each license after the
specific requirementswere approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

i I -

The information developed during this
proceeding emphasizes the importance
of-adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to

'enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.
. In this connection the licensee was
requested by I&E Bulletin 79-O1B of
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, wasrequested..Clarification was provided by

supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.

Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.
I Therefore, I have concluded that the

public health, safety, and Interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV

Accordingly, pursuant to the Atomic
Energy Act of 19.54, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, It is ordered that
effective immediately Facility Operating
License No. DPR-50 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective dato
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Rbgulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to G. F. Trowbridge,
Shaw, Pittman, Potts and Trowbrldge,
1800 M Street, NW, Washington, D,C.
20036, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at tho
hearing shall be whether the license
should be modified to require
submission of information as set forth In
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date: August 29,1980, Bethesda,
Maryland.

For the Nuclear Regulatory Commission.

Darrell G. Eisenhut,
Director, Division ofticensing
[FR Doc. 80-28020 Filed 9-10-80. 8:45 aml

BILUNG CODE 7590-01-M

!
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[Dockets Nos. 50-277 and 50-278]

Philadelphia Electric Co., et al.; Order
for Modification of License

I
Philadelphia Electric Company

(licensee] and three other co-owners are
the holders of Facility Operating
Licenses Nos. DPR-44 and DPR-56,
which authorize the operation of the
Peach Bottom Atomic Power Station,
Units Nos. 2 and 3 at steady state
reactor power levels not in excess of
3293 megawatts thermal (rated power)
for each unit. The facilities are boiling
water reactors located at the licensee's
site in Peach Bottom, York County,
Pennsylvania.

II
On November 4,1977. the Union of

Concerned Scientists (UCS] filed with
the Commission a "Petition for
Emergency and Remedial Relief" The
petition sought action in two areas: Fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April13,1978 (7 NRC 400).
the Commission-denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its ApriI 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,198 decision
directed licensees and the NRC staff to
undertake certain actions.

Withrespect to environmental
.qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Divisioa of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipmenit in Opera4mg
Reactors" (DOR Guidelines) and
NUREG--0588, 'Interkn Staff Position on
Environmental Qualfication of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4). which relate
to environmental qualification of safety-
related electrical equipment" The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by

Bulletin 79-0MB I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREC-05N." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

The information developed during this
proceeding emphasizes the importance
of adequate documentation. The prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modificatior needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reeva rate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Arcident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containmenL

In this connection the licensee was
requested by I&E Bulletin 79-01B of
January 14, 1980, to provide a detailed
review of the environmental
qualification of Class 1E electrical

'Bulletin 79-01B %w not sent to licensees for
plants under review as part of the statl Systematic
Evaluation Program. The Information sought by
Bulletin 79-01B was requested from these licensee
by a series of letters and meetings during the
months of February and March, 1960.

equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
responses, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the Staff should
be established by Order effective
immediately.

Accordingly pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, Itis ordered that
effective immediately Facility Operating
Licenses Nos. DPR-44 and DPR-56 are
hereby amended to add the following
provisions-

"Information which fully and completely
responds to the staffs request as specified
above, shell be submitted to the Director,
Division of Licensing by the licensee not
later than November 1. 196.-

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington. D.C. 2055. A copy of the
request should also be sent to the
Executive Legal Director, US. Nuclear
Regulatory Commission, Washingtofi,
D.C. 20555. and to Troy B. Conner, Jr.,
1747 Pennsylvania Avenue, NW,
Washington. DC 20006, attorney for the
licensee.

If a hearing is held concerning this
Order. the issue to be considered at the
hearing shall be whether the-licenses
should be modified to require
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submission of information as set forth in
Section IV. of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of an proceedings on
the Order.

Effective Date: August 29, 1980, Bethesda,
Maryland.

For the Nuclear Regulatory Comnission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doe. 80-28017 Filed 9-1O-80; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-346]

The Toledo Edison Co. and the
Cleveland Electric Illuminating Co.;
Issuance of Amendment to Facility
Operating License

The U.S. Nuclear Regulatory
Commission (the Commission] has
issued Amendment No. 30 to Facility
Operating License No. NPF-3, issued to
the Toledo Edison Company and The
Cleveland Electric Illuminating
Company (the licensees), which revised
the license for operation of the Davis-
Besse Nuclear Power Station, Unit No. 1
(the facility) located in Ottawa County,
Ohio. The amendment is effective as of
its date of issuance.

This amendment deletes satisfied
license condition 2.C.(3)(r) regarding the
submittal of a seismic reanalysis.

The application for the amendment
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's rules and regulations in 10
CFR Chapter I, which are setforth in the
license amendment. Prior public notice
of this amendment was not required
since the amendment does not involve a
significant .hazards' consideration.

The Commission has determined that
the issuance of this amendment will not
result in any significant environmental
impact and that pursuant to 10 CFR
51.5(d)(4) an environmental impact
statement or negative declaration and
environmentql impact appraisal need
not be prepared in connection with the
issuance of this amendment.

For further details with respect to this
action, see (1) the application for
amendment.dated March 4, 1980, (2)
Amendment No. 30 to License No. NPF-
3, and (3) the commission's related
Safety Evaluation. All of these items are
available for public inspection at the
Commission's Public Document Room,
"1717 H Street, N.W., Washington, D.C.,

and at the Ida Rupp Public'Library, 310
Madison Street, Port Clinton, Ohio.

A copy of items (2) and (3) may be
"obtained upon request addressed to the
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Director, Division of Licensing.

Dated at Bethesda, Maryland, this 27th day
of August 1980.

For the Nuclear Regulatory Commission.
Robert W. Reid, -

Chief Operating Reactors BrancA No.4,
Division of Licensing.
IFR Doc. 80-28015 Filed 9910-80 8.45 awl

BILLING CODE 7590-01-M

[Docket No. STN 50-502]

Wisconsin Electric Power Co.,
Wisconsin Power & Light Co. and
Wisconsin Public Service Corp.;
Withdrawal of Application for
Construction Permit

By letter, dated May 17, 1980,
Wisconsin Electric Power Company, et
al. (Applicants) withdrew their
application to construct and operate the
Haven Nuclear Plant. The site was
located approximately 5 miles north of
Sheboygan, Wisconsin, on the western
shore of Lake Michigan. On July 30,
1980, the NRC Atomic Safety and
Licensing Board granted the Applicant's
May 17, 1980 request to terminate the
consruction permit proceeding in its
"Order Dismissing the Proceeding."

Accordingly, the Commission
-considers the Haven construction permit
application to be withdrawn and the
corresponding licensing proceeding to
be terminated.

Correspondence concerning this
application will continue to be
maintained at the Commission's Public
Document Room, 1717 H Street, N.W.,
Washington, D.C. 20555. In addition,
correspondence concerning this
application will be maintained for at
least the next six months at the Madison
Public Library, Business and Science
Division, 201 West Mifflin Street,
Madison, Wisconsin 53703 and at the
Mead Public Library, 710 North Eighth
Street, Sheboygan, Wisconsin 53081.

Dated at Bethesda, Maryland, this 3rd day
of September, 1980.

For the Nuclear Regulatory Commission.

B. J. Youngblood,
Chief, Licensing Branch No. 1, Division of
Licensing.
[FR Doe. 80-28018 Filed 9-10-80 8:45 am]

BILLING CODE 7590-01-M

[Docket No. 50-348]

Alabama Power Co. (Joseph M. Farley
Nuclear Plant, Unit No. 1); Order for
Modification of License

Alabama Power Company, (the
licensee) is the holder of License No.
NPF-2, which authorizes the operation
of the Joseph M. Farley Nuclear Power
Plant, Unit No. 1 at steady state reactor
power levels not in excess of 2652
megawatts thermal (rated power; The
facility consists of a pressurized water
reactor located at the licensee's site in
Houston County near the City of
Dothan, Alabama.

II

On November 4, ,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The-
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 4000
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2,1978. By Memorandum and
Order, dated May 23, 1980, the
Commission reaffirmed its April 13, 1978
decision regarding the possible
shufdown of operating reactors,
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 113
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0580 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
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Bulletin 79-01B 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publi6ation of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide by-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
m

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containmeal, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-01 of
January 14,1980 to provide a detailed
review-of the environmental qualfication
of Class 1E electrical equipment. This

1
Bulletin 79-OIB was not sent to licensees for

plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-MlB was retuested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

review was to include all equipment
required to function under postulated
accident conditions, both inside and
outside the primary containment, and
recognize all conditions specified in the
bulletin. Evidence of qualification
together with methods and justification,
was requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. NPF-2 is hereby amended to
add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
then November 1. I980.

An earlier response Is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to George F. Trowbridge,
Esquire, Shaw, Pittman, Potts and
Trowbridge, 1800 M Street, N.W,
Washington, D.C. 20038, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in

Section IV. of the Order. Operating of
the facility on terms consistent with this
Order is not stayed by the pendency of
any proceedings on the Order.

Effective Date: August 29,1980
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Elsenbut.
Director, Division of Licensing.
tnt 11--4 SW-Z&W3 Vied 9-1-W. 8:45 a=]J
BILWNG CODE 7501-U

[Docket No. 50-10]

Commonwealth Edison Co. (Dresden
Nuclear Power Station, Unit No. 1);
Order for Modification of Ucense

I
Commonwealth Edison Company (the

licensee) is the holder of Facility
Operating License No. DPR-2, which
authorizes the operation of the Dresden
Nuclear Power Station, Unit No. 1 at
steady-state reactor power levels not in
excess of 700 megawatts thermal (rated
power). The facility consists of a boiling
water reactor located at the licensee's
site in Grundy County, Illinois.

H1

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines are
NUREG--0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment."
December 1979 "form the requirements
which licensees and applicants must
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meet in order to satisfy those: aspecis of
10' CFR Part 50, Appendix A General
Design Criterion (GDG-4), which relate
to environmentalhqualification of safety-
related electrical equipment." The
Commission directed. for replacement
parts in operating plants, "unless there
are sound reasons to the contrary; the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79--01BI and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operatirig plants, including the
publication of Safety Evaluation
Reports, by Febraury 1, 1981. The .
Commission imposed a deadline'that,
"by no later than June 30, 1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any'further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress. reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific require.ments- were approved by
the Commission. The Commission also
pointed out'that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligatfon to modify or
replace inadequate equipment
promptly."

III

The informatino-developed'during this
proceeding emphasizes the imortane
of adequate documentation theprompt
completion of the-review of
environmental qualification of safetr-
related electrical equipment, and the
prompt completion of any plant
modification needed to a~sure
conformance with the DOR Guidelines
or NUREt-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has. aprogram presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the"
qualifications of safety-related electrical

l'ulletin 79-010 was not sent to licensees for
plants under review as partof the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-O1B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

equipment exposed to environments that
may exist following postulated
accidents.These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy LineBreaks inside and outside
containment.

In this connection the licensee was
requested by our lefter of March 6, 1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define andprovide the
basis for the hostile environmeit. inside
and out5sle containment. This hostile
environment would then be used, by the
licensee, in the determination. of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee Timely completion of the
staff's review of environmental
qualification of electrical equipment and'
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Suck completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the informatioif
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of -1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2-and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-2 is hereby amended
to add thefollowing provisions:

Informationwhich fully and completely
responds the the staffs request as specified
above, shall be submitted to the Director,
Division-of Licensing-by the licensee not later
than November 1,1980.

An earlier reponse is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any jerson-whose interest
may be affected by this Order may
request a hearing within20 days of the
date of this Order.Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shallbe addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,"
Washington, D.C. 20555. A copy of the

request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Isham, Linclon &
Beale, Counselors at Law, One First
National Plaza, 42nd Floor, Chicago,
Illinois 60603, attorney for the licensee,

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the licensee
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission,
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doe. 80.7=4 Filed 9-i- 6:45 aml

BILLING CODE 7590-01-M

[Docket No. 50-2371

Commonwealth Edison Co., Dresden
Nuclear Power Station, Unit No. 2;
Order for Modification of License

Commonwealth Edison Company (tho
licensee] is the holder of Provisional
Operating License No. DPR-19, which
authorizes the operation of the Dresden
Nuclear Power Station, Unit No. 2 at
steady-state reactor power levels not In
excess of 2527 megawatts thermal (rated
power). The facility consists of a boiling
water reactor located at the licensee's
site in Grundy County, Illinois.

11
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400],
the Commissiondenied certain aspects
of the petition a fd, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmned its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to envir~,nmental
qualification of safety-related electrical
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equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIBI and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
I

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant

IBulletin 79-01B was not sent to licensees for
plants under review as part of the stafi's Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 6.1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee, Timely completion of the
staffs review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I hae concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Ene"gy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Provisional
Operating License No. DPR-19 is hereby
amended to add the following
provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1.1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington. D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington.
D.C. 20555, and to Isham, Lincoln &
Beale, Counselors at Law, One First
National Plaza, 42nd Floor, Chicago,
Illinois 60603, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. Of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29.1980, Bethesda.
Md.

For the Nuclear Regulatory Commission.
Darrell G. Esenhut,
Director. Division of Licsing.
[FR Dcp.-- 8MOM Stied s-10-an &45 =l
BILN CODE 750-l-V

[Dockets Nom. 50-295 and 50-3041

Commonwealth Edison Co. (Zion
Station, Unit Nos. 1 and 2; Order for
Modification of Ucense

I
Commonwealth Edison Company, (the

licensee] is the holder of License Nos.
DPR-39 and DPR-48, which authorizes
the operation of the Zion Station, Unit
Nos. I and 2 at steady state reactor
power levels not in excess of 3250
megawatts thermal (rated power). Each
facility consists of a pressurized water
reactor located at the licensee's site in
Zion. Illinois.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13.1978 (7 NRC 400).
the Commission ordered the NRC staff
to take several related actions. UCS
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filed a Petition for Reconsideration on
May 2, 1978. By Memorandum and
Order, dated May 23, 1980, the
Commission reaffirmedits Aprirl3, 1978
decision regarding the possible
shutdown of operating reactors.
However, the Commission's May23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of thetwo staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4j, which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons- to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information soughtfromu licensees by
Bulletin 79-01B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or

L-Bulletin 79-O1B was not sent to licensees for-
plants under review aspart ofthe staff's Systematic
Evaluation Program. The information sought by
Bulletin 79-O1B was requested from these licensees
by a series of letters and meetings during the
months of February and March, 19a0.

replace inadequate equipment
prompty -"

III
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
enirironmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underwa'y to reevaluate; using. the DOR
Guidelines and.NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may'exist following pdstulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 5, 1980,
as modified by our letter of March20,
1980 to provide information on
emergency-procedures and safety-
related systems-. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification.for
methods used, was requested.

Clarificatfon was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required.
to provide continuingreasonable-
assurance Of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by-the licensee tor the staffs requests for
information. However, the licensee'o
response, to date, is incomplete.

Therefore, rhave concluded that the
public health, safety, and interest
require that a-firm schedule for the
timely submission of all the information
previously requested by the staff should.
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR

Parts 2 and 50,. it is ordered that
effective immediately Facility Operating
License Nos. DPR-39 and DPR-48 are
herebyamended to add the following
provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not latet
than November 1, 1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report.The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days- of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington, '
D.C. 20555, and to Phillip P. Steptoe,
Esquire, Isham, Lincoln and Beale, Suite
4200, First National Plaza, Chicago,
Illinois 60603, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the licenses
should be modified to require
submission of information as set forth In
SectiorLIV of the order.
I Operating of the facilities on terms
consistent with this, Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980,
Bethesda, Md.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doc. 80-4034 Filed 9-10-0. &45 aml
BILUNG CODE 7590-01-M

[Docket No. 50-213]

Connecticut Yankee Atomic Power
Co., Haddam Neck Plant; Order for
Modification of License

ConnecticutYankee Atomic Pov'er
Company (the licensee] is the holder of
Facility Operating License No, DPR-61,
which authorizes the operation of the
Haddam Neck Plant at steady state
reactor power levels not in excess of
1825 megawatts thermal (rated power).
The facility consists of a pressurized
water reactor located at the licensee's
site in Middlesex County, Connecticut.



Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Notices

II

On November 4.1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400),

.the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class lB
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
infdormation sought from licensees by
Bulletin 79-013 I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1.1981. The
Commission imposed a deadline that,
"by no later than June 30, 1962, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,

'Bulletin 79-OIB was not sent to lcensees for
plants under ret'iew as part of the Staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-1B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment.
along with corrective actions taken or
planned," and requested the stdff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order. "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during this

proceeding emphasizes the Importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-Os8e. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 6. 1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed

modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended. and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-61 is hereby amended
to add the following pro.isions-

"Information ihich fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1.1980."

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactoi Regulation.
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington.
D.C. 20555, and to Day, Berry & Howard.
Counselors at Law, One Constitution
Plaza, Hartford, Connecticut 06103.
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order. Operating of the
facility on terms consistent with this
Order is not stayed by the pendency of
any proceedings on the Order.

Effective Date: August 29.1980. Bethesda.
Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Elseahut,
Director, Ditisioa of Licensing
[Fit Doc. 8O.2St riP49 19-ft &Z aml

SIMN COOE 7SW-01-M
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[Docket No. 50-2451

Connecticut Light & Power, et ai.;
Order for Modification of License

I
In the Matter of Connecticut Light and

Power, The Hartford Electric Light
Company, Western Massachusetts
Electric Company and Northeast
Nuclear Energy Company, Millstone
Nuclear Power Station Unit No. 1.

Connecticut Light and Power, the
Hartford Electric Light Company,
Western Massachusetts Electric
Company and Northeast Nuclear Enqrgy
Company (the licensees) are the holders
of Provisional Operating License No.
DPR-21, which authorizes operation of
the Millstone Nuclear Power Station,
Unit No. 1 at steady-state reactor power
levels not'in excess of 2011 megawatts
thermal (rated power). The facility
consists of a boiling water reactor
located at the licensee's site in
Waterford, Connecticut.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the-two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The

Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-01B 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed.a deadline that,
"by no later than June 30, 1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
envirorimental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High

Bulletin 79-O1B was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-OIB was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1980.

Energy Line Breaks inside and outside
containment.

In this connection Northeast Nuclear
Energy Company was requested by our
letter of March 6, 1980, as modified by
our letter of March 28, 1980, to provide
information on emergency procedures
and safety related systems. The licensee
was requested to define and provide the
basis for the hostile environment Inside
and outside containment. This hostilo
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment
andf timely completion of needed
modifications by the licensee is.required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Provisional
Operating License No. DPR-21 is hereby
amended to add the following
provisions:

"Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980."

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation repoit. The
licensee or any person whose Interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to'William H. Cuddy,
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Esquire, Day, Berry & Howard,
Counselors at Law, One Constitution
Plaza, Hartford, Connecticut 06103,
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29. 1980, Bethesda.
Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
rFR Ioc. 80--,023 Pe 9-0-ft RAS am]
BILLING CODE 7590-01-M

[Docket No. 50-155]

Consumers Power Co., Big Rock Point
Plant; Order for Modification of
License

Consumers Power Company (the
licensee) is the holder of Facility
Operating License No. DPR-6, which
authorizes the operation of the Big Rock
Point Plant at steady-state reactor
power levels not in excess of 240
megawatts thermal (rated power. The
facility consists of a boiling water
reactor located in Charlevoix County,
Michigan.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating

Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants xpst
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-058 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79--01B1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that.
"by no later than June 30,1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0688." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment.
along with corrective actions taken or
planned," and requested Ahe staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order. "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
Il

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG--0588. A significant aspect of
this review is the timely submittal of

'Bulletin 79-OIB was notsent to licensees for
plants under review as part of the stali's Systematic
Evaluation Program. The information sought by
Bulletin 79-"B was requestedfrom these licensees
by a series of letters and meetings during the
months of February and March, 1960.

environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 6.1980.
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostie
environment would then be used. by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used. was requested.

Clarification was provided by
supplemental information, briefings,
and. in some cases, meetings with the
licensee. Timely completion of the
staffs review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff s requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately FacilityOperating
License No. DPR-6 is hereby amended
to add the following provisions:

"Information which fully and completely
responds to the stails request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November i. 1960."

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may

I I I III I
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request a hearing within 20 days of the
date of this Order. Any request for a
hearing will no stay the effective date of
this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Judd L. Bacon, .
Esquire, Consumers Power Company,
212 West Michigan Avenue, Jackson,
Michigan 49201, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order. ,

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980, Bethesda,
Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Elsenhut,
Director, Division of Licensing.
(FR Doc. 80-28027 Filed 9-1O-0; &45 am]
BILWNG CODE 7590-01-M

[Docket No. 50-247]

Consolidated Edison Co. of New York,
Inc., Indian Point, Unit No. 2; Order for
Modification of License

Consolidated Edison Company of
New York, Inc. (the licensee) is.the
holder of License No. DPR-26, which
authorizes the operation of the Indian
Point, Unit No. 2 nuclear power plant at
steady state reactor power levels not in
excess of 2758 megawatts thermal (rated
power). The facility consists of a
pressurized water reactor located at the
licensee's site in Westchester County,
New York.

I
On November 4, 1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400),
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2,1978. By Memorandum and
Order, dated May 23, 1980, the
Commission reaffirmed its April 13,1978
decision regarding the possible

shutdown of operating reactors.
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to'environmental
qualification of safety-related electrical
equipment, the Commission determined
that the~provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating "
Environmental Qualification of Class lE
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qaulification of Safety-
Related Electrical Equipment;"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the'staff to complete its review of the
inforiiation sought from licensees by
Bulletin 79-01 1 and to complete its
review of environmental qualification of.safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Comniission imposed a! deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission rqquested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

'Bulletin 79-olB was not sent to licensees for
plants under review as part of the Staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters lind meetings during the
months of February and March, 1980.

The information developed during this
proceeding emphasizes the Importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review In
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Lino
Break insidd containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 5, 1900,
as modified by our letter of March 20,
1980 to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment, Inside
and outside containment. This hostile
environment would then be used, by tlho
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is Incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and'tho
Commission's regulations in 10 CFR
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Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-26 is hereby amended
to add the following provisions:

"Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Divsion of Licensing by the licensee not later
than November 1,1980."

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission.
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Brent L. Brandenburg,
Consolidated Edison Company of New
York, Inc., 4 Irving Place, New York,
New York 10019, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980, Bethesda,
Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Do 80-28029 Filed 9-1o-f. &45 am)

BILLING CODE 7590-01-M

[Docket No. 50-334]

Duquesne Light Co., Beaver Valley
Station, Unit No. 1; Order for
Modification of License

I
The Duquesne Light Company (the

licensee) is the holder of License No.
DPR-66, which authorizes the operation
of the Beaver Valley Power Station, Unit
No. 1 at steady state reactor power
levels not in excess of 2652 megawatts
thermal (rated power]. The facility
consists of a pressurized water reactor
located at the licensee's site in Beaver
County, Pennsylvania.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2,1978. By Memoranclm and
Order, dated May 23,1980, the
Commission reaffirmed its April 13,1978
decision regarding the possible
shutdown of operating reactors.
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
the environmental qualification of
safety-related electrical equipment."
The Commission directed, for-
replacement parts in operating plants,
"unless there are sound reasons to the
contrary, the 1974 standard in NUREG-
0588 will apply." The Commission also
directed the staff to complete its review
of the information sought from licensees
by Bulletin 79-01B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by Fedruary 1,1981. The
Commission imposed a deadline that,
"by no later than June 30.1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the

' Bulletin 79-01B was not sent to licensees for
plants under review as part or the stalls Systematic
Evaluation Program. The Information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1960.IThe
Commission further directred the staff to add
certain documentation requirements to each license
after the specific requirements were approved by
the Commission. The Commission also pointed out
that the various deadlines Imposed in Its Order. "do
not excuse a licensee from the obligation to modify
or replace inadequate equipment promptly."

DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment.
along with corrective actions taken or
planed," and requested the staff to
provide by-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable to staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by Bulletin 79-OIB dated
January 14.1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
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modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have 'concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-66 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee notlater
than November 1,1980.

An earlierresponse.is encouraged to
facilitate staff review and issuance of
,the safety evaluation report The
licensee or any person whose interest
may be affected by this Order may _
request a hearingwithin 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Gerald Charnoff,
Esquire, Shaw, Pittman, Potts and
Trowbridge, 1800 M Street, N.W.,
Washington, D.C. 20036, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of-the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980.
Bethesda, Maryland.-

For the Nuclear Regulatory Commission.
Darrell G. Eishenhut,
Director of Division of Licensing.
IFR Doe. 80-28030 Fid 9-10-80; 8:45 am]
BILLNG CODE 7595.01-M-

[Dockets Nos. 50-250 and 50-251]

Florida Power & Light Co., Turkey
Point, Units Nos. 3 and 4); Order for
Modification of License ,

I

The Florida Power and Light
Company [the licensee] is the holder of
License Nos. DPR-31 and DPR-41, which
authorize the operation of the Turkey
Point Plant Unit Nos. 3 and 4 at steady
state reactor power levels not in excess
of 2200 megawatts thermal (rated
power). The facility consists of a
pressurized water reactor located at the
licensee's site in Dade County near

- Miami, Florida.
II

On November 4, 1977, the Union of
Concerned Scientists (USC) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petitidn sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission ordered the NRC staff
to take several related actions. USC
filed a Petition for Reconsideration on
May 2,1978. By Memorandum and
Order, dated May 23,1980, the
Commission reaffirmed its April 13,1978
decision regarding the possible
shutdown of operating reactors.
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmeftal
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment," -

December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment:' The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by

Bulletin 79-01B 1and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide by-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the.
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

mI
The information developed during this

proceeding emphasizes the Importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification Information
by the operating plant licensees to
enable the staff to complete Its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-..588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-01B dated
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical

'Bulletin 79-01B was not sent to licensees for
plants under review as part of the stairs Systematic,
Evaluation Program. The information sought by'
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1980.

I
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equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental ipformation, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staffs review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.'

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License Nos. DPR-31 and DPR-41 are
hereby amended to add the following
provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director
Division of Licensing by the licensee not later
than November 1.1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation.
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Mr. Robert
Lowenstein, Esquire, Lowenstein,
Newman, Reis and Axelrad, 1025
Connecticut Avenue, N.W., Suite 1214,
Washington D.C. 20036, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the

hearing shall be whether the licenses
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisonhut,
Director, Division of Licensing.
[FR Doc. 80-2=3 Filed 9-I0-80 &a rMl
BILLING COOE 7590-01-M

[Docket No. 50-219]

Jersey Central Power & Light Co.,
Oyster Creek Nuclear Generating
Station; Order for Modification of
License

I
Jersey Central Power & Light

Company (the licensee) is the holder of
the Provisional Operating License No.
DPR-16, which authorizes operation of
the Oyster Creek Nuclear Generating
Station at steady-state reactor power
levels not in excess of 1930 megawatts
thermal (rated power). The facility
consists of a boiling water reactor
located at the licensee's site in Ocean
County, New Jersey.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components, By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class lE
Electrical Equipment in Operating
Reactors" (DOE Guidelines) and

NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion {GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the -
1974 standard in NUREG-O588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIB I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports. by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30,1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-058." The
Commission requested the staff to "keep
the Commission and the public apprised
of any further findings of incomplete
environmental qualification of safety-
related electrical equipment, along with
corrective actions taken or planned,"
and requested the staff to provide bi-
monthly progress reports to the
Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

DI
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-05M. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in

'Bulletin 79-013 was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluatfon Program.The information soughtby
Bulletin 79-0B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1i90.
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accordance with the Commission's ,
Order. The staff has.a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

'In this connection.the licensee was
requested by our letter of March 6, 1980,
as modified by our letter of March'28,
1980, to provide information on-
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response.
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the'
public health, safety, arid interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to *the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effectively immediately Provisional
Operating License No. DPR-16 is hereby
amended to add the following provision:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980."

An earlier response is encouraged.to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the

date of this Order. Any request for. a
hearing will not stay the effective date
of this Order. Any request for a hearing
shal be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to G. F. Trowbridge,
Esquire, Shaw, Pittman, Potts and
Trowbridge, 1800 M Street, N.W.,
Washington, D.C. 20030, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doc. 80-28028 Filed 9-10-80; 8:45 am]

BILLING CODE 7590-01-M

[Docket No. 50-272]

Public Service Electric & Gas Co.,
Salem Nuclear Generating Station, Unit
No. 1; Order for Modification of
License

I
Public Service Electric and Gas

Company (the licensee) is the holder of
License No. DPR-70, which authorizes
the operation of the Salem Nuclear
Generating Station, Unit No. 1 at steady
state reactor power levels not in excess
of 3338 megawatts thermal (rated
power). The facility consists of a
pressurized water reactor located at the
licensee's site in Salem County, New
Jersey.
II

On November 4,1977, the Union of
,Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electical.
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2,1978. By Memorandum and

Order, dated May 23, 1980, the
Commission reaffirmed its April 13, 1978
decision regarding the possible
shutdown of operating reactors.
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-4
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of.
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-0IB 'and to complete its
review of environmental qualification of
safety-related electrical equipment In all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment In all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The.
Commission requested the staff to,
'.keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each licens9 after tho
specific requirements were approved by
the Commission. The Commission aldo
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

'Bulletin 79-01B was not sent to licensees for
plants under revibw as part of the staff's Systematli
Evaluation Program. The Information caught by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1980:
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II
The iniormation dewelsped during this

proceediM emphasizes the importance
of adequate docunentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREC-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postalated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and owtside
containment.

In ths connection the licensee was
requested by IE Bael ?9-0-B dated
Janrary 14, ism to prwide a detailed
review of the eavironmental
qualification of Class 19oeectrical
equipment.This Deview was to include
all equipment requised to function uader
postulated accident conditions, bo.h
inside and outside thedprimary
containment, anal recogaie all
conditions specified in the bugetin.
Evidence of quaiffication together with
methods and justfication, was
requested.

Clarification was pro.ided by
supplemental information, brielngs, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public healbh and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all t he information
previously requested by Ihe staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, amd the
Commission's regulations in 1 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating

License No. DPR-70 is hereby amended
to add the following provisions:

"Information which fully and completely
responds to the stairs request as specified
above, shall be submitted to the Director.
Division of Licensing by the licensee not later
than November 1,1980."

An earlier response is encouraged to
faci)hwme staff review and imuance of
the safety evaluation report. The
licensee or any person whose interest
may be afected by this Order may
request a hearing within 20 days of the
date of this Order. Ariy equest for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director.
Office of Nuclear Reactor Regulation.
U.S. Nuclear Regulatory Commission.
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Mark J. Wetterhahn.
Esquire, Conner, Moore and Corber,
Suite 1050, 1747 Pennsylvania Avenue,
N.W., Washington. D.C. 20006, attorney
for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Emenhut,
Director. Division of Licensing.
[FR DO. 8so-a PhS-2-a &45 am]
BILNG CODE 7590-01-M

[Dockets Nos. 50-280 and 50-281]

Virginia Electric & Power Co., Surry
Power Station, Unit Noe. 1 and 2; Order
for Modification of license

I
Virginia Electric and Power Company

(the licensee) is the holder of License
Nos. DPR-32 and DPR-37, which
authorize the operation of the Surry
Power Station, Unit Nos. 1 and 2 at
steady state reactor power levels not in
excess of 2441 megawatts thermal (rated
power). Each facility consists of a
pressurized water reactor located at the
licensee's site in Surry County. Virginia.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for

Emergency and Remedial ReliefV" The
petition sought action in two areas: fire
protection for electrical cables, and
enviromnental qualification of electrical
components. By Memorandum and
Order dated April 13, 1= (7 NRC 400).
the Commission ordered the NRC staff
to take several related actions. UCS
filed a Petition for Reconsideration on
May 2,1978. By Memorandum and
Order, dated May 23, 1980, the
Commission reaffirmed its April 13,1978
decision regarding the possible
shutdown of operating reactors.
However. the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-058 "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment" The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-M588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIB 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1.1961. The
Commission imposed a deadline that.
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment.
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

iulletin 79-O was not sent to licensees for
plants under review as part of the staifs S)stematic
Evaluation Proffr--. The information sou@M by
Biletin 79-Ol was requested from these licensees
by a series of letters and meetings during the
months of February and March.i9O.
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The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
III

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and'High
Energy Line Breaks inside and outside
containment

In this connection the licensee was
requested by I&E Bulletin 79-01B of
'January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in thd bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some -cases, meetings with the
licensee. Timely completion, of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest

require that a firm schedule for the
timely submission of all the information
previously requested by the staff should,
be established by Order effective
immediately.

IV

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the

. Commission's regulations in 10 CFR
Parts 2"and 50, it is ordered that
effective immediately Facility Operating
License Nos. DPR-32 and DPR-37 are
hereby amended to add the following
provisions:

"Ififormation which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director
Division of Licensing by the licensee not later
than November 1,.1980."

An earlier response is encouraged to
facilitate staff review and.issuance of
the safety evaluation report. The,
licensee or any person whose interest
may be affected by this Order may
request a hearing within 20 days of the
date of this Order. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
will not stay the effective date of this
Order. Any request for a hearing shall
be addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Regulatory Commission, Washington,
D.C. 20555. A copy of the request should
also be sent to the Executive Legal
Director, U.S. Nuclear Regulatory
Commission, Washingt6n, D.C. 20555. A'
copy of the request should also be sent
to the Executive Legal Director, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, and to Mr.
Michael W. Maupin, Hunton and
Williams, Post Office Box 1535,
Richmond, Virginia 23213, attorney fof
the licensee.

If a hearing is held oncerning this
Order, the issue to be considered at the
hearing shall be whether the licenses
should be modified.to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29i-1980, Bethesda,
Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[Fk Doc. 80-28031 Filed 0-10-, 8:45 am]

BILLING CODE 7590-01-M

[Docket No. 50-368]

Arkansas Power & Light Co. (Arkansas
Nuclear One-Unit 2); Order for
Modification of License

I

Arkansas Power and Light Company
(licensee) is the holder of License No.
NPF-6, which authorizes the operation
of the Arkansas Nuclear One-Unit 2
nuclear power plant at steady state
reactor power levels not in excess of
2815 megawatts thermal (rated power),
The facility consists of a Pressurized
Water Reactor located at the licensee's
site in Pope County, Arkansas,
II

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With'respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,".
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4, which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the stuff to complete its review of the
information sought from licensees by
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Bulletin 79-01B ' and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluarion
Reports, by February 1, 1,981. The
Commission imposed a deadline that,
"by not later than June 30, 1982 al
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NtREG-0588." The
Commission requested the staff to,
"keep the Commission and public
apprised of any further findings of
incomplete environmental qualfication
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the varisus deadlines
imposed in its Order "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

M
The information developed during this.

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of fhi review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A signffcant aspect of
this review is the timely submittal of
environmental qualificatiton information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-O1B dated
January 14.1980 to provide a detailed
review of the environmental
qualification of Class IE electrical

'Bulletin 79-MB was not sent to licensees for
plants underseview as part of the staffs Systematic
Evaluation Pragram. Thednformation sought by
Bulletin7g-OiB'was Tequested from these licensees
by a series of letters and meetings during the
months ofFebruary and March. 1980.

equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containent, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmerrtal
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that if firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, parsuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Pacility Operating
License No. NPF-6 is hereby amended to
add the foilowing provisions:

"Information which fully and completely
responds to the stafi's request as specified
above, shall be submitted to the Director
Division of Licensing by the licensee not later
than Nevember , 160;'

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose Interest
may be affected by this Order may
request for a hearing on or before
October 1, 1980. Any request for a
hearing will not stay the effecitive date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission. Washington,
D.C. 20555, and to Nick Reynolds, Esq.,
DeBevoise & Liberman, 1200
Seventeenth Street, N.W., Washington
D.C. 20056, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license

should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29.1980
Bethesda, Marylmd.

For the Nuclear Regulatory Commission.
Darrel G. Esenbut.
Director.Ditislon otfILicens ag.
[R Mo- m4ta F;id 8-i0sao t545 am,
DiLLIN4 CODE 75@-O--U

[Docket No... 50-317 and 50-3181

Baltimore Gas & Electric Co. (Calvert
Cliffs Nuclear Power Plant, Unit Nos. 1
and 2);, Order for Modification of
Licenses

I
Baltimore Gas and Electric Company

(licensee] is the holder of License Nos.
DPR-53 and DPR-64 which authorize the
operation of the Calvert Cliffs Nuclear
Power Plant. Unit Nos. 1 and 2 at steady
state reactor power levels notin excess
of 2700 megawatts thermal (rated
power). The facilities consist of two
Pressurized Water Reactors located at
the licensee's site in Calvert County
Maryland.

If
On November 4.1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial RelieL" The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 [7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980 the Commission
reaffirmed its April 13.1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "'Guidelines for Evaluating.
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
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Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-01BI and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions tAlcen or
planned," and requested the staff to
provide bi-monthly progress reports to
the commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deiidlines
imposed in its Order, "do not bxcuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significiant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's

t Bulletin 79-01B was not sent to licensees for
plants under review as part of the staff's Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters an4 meetings during the
months of February and March, 1980.

Order. The staff has-a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
continment.

In this connection the licensee was
requested by I&E Bulletin 79-01B dated
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment r'equired to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and-
in some cases, meetings with the
licensee. Timely completion of the
staffs review of environmental
qualifcation of electrical equipment and
timely completion of needed
modifications by the licensee is required.
to provide continuing reasonable
assurance ofpublic health and safety.
Such'completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1*954, as- amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License Nos. DPR-53 and DPR-69 are
hereby amended to add the following
provisions:

"Information which fuy-and completely
responds to the staff's request as specified
above, shall be submitted to the Director, -
Division'of Licensing by the licensee not later
than November 1, 1980."

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
m y be affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.

Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to George F. Trowbrldge,
Esq., Shaw, Pittman, Potts and
Trowbridge, 1800 M Street N.W.,
Washington, D.C. 20036, attorney for the,
licensee.

If a hearing is held concerning this
.Order, the issue to be considered at the
hearing shall be whether the licenses
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of Any proceedings on
the Order.

Effective Date: August 29, 1980o, Bethesda,
Maryland.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doc. 80-28047 Filed 9-1o-80 8:45 am]
BILUNG CODE 7590-01-M

[Docket No. 50-409]

Dairyland Power Cooperative
(LaCrosse Boiling Water Reactor);
Order for Modification of License

I
Dairyland Power Cooperative (the

licensee) is the holder of the Provisional
Operating License No. DPR-45, which
authorizes operation of the LaCrosse
Boiling Water Reactor at steady-state
reactor power levels not in excess of 105
megawatts thermal (rated power). The
facility consists of a boiling water
reactor located at the licensee's site in
Vernon County, Wisconsin.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
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Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating_
Reactors "Guidelines for Evaluating ,
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREC--0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-01B 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to "keep
the Commission and the public apprised
of any further findings of incomplete
environmental qualification of safety-
related electrical equipment, along with
corrective actions taken or planned,"
and requested the staff to provide bi-
monthly progress reports to the
Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

IM
The information developed during this

proceeding emphasizes the importance

'Bulletin 79-OIB was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-OlM was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1 80.

of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-Oso, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 6,1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Aot of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Provisional
Operating License No. DPR-45 Is hereby

amended to add the following
provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1,1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to 0. S. Heistand, Jr.,
Esquire, Morgan, Lewis & Bocklus, 1800
M Street NW., Washington, D.C. 20036,
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date. August 29,1980,
Bethesda. Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Elsenhut.
Director, Division of Licensing.
[F Doc. 8O-MM F.d 9--410 S4 am)
34WNG CODE 750-I-M

[Docket No. 50-335]

Florida Power & Light Co. (St. Lucie
Nuclear Power Plant, Unit. No. 1);
Order for Modification of License

I
Florida Power and Light Company

(licensee) is the holder of License No.
DPR-67, which authorizes the operation
of the St. Lucie Nuclear Power Plant
Unit I at steady state reactor power
levels not in excess of 2560 megawatts
thermal (rated power). The facility
consists of a Pressurized Water Reactor
located at the licensee's site in St. Lucie
County, Florida.
II

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
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petition sought action in txo areas; fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents--the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualifications of Class
1E Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588 "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental; qualification of safety-
related electrical equipment." The -
Commission directed, for replacement
parts on operating plants, "unless there
are sound reasons to the contrary, the
1974 standard'in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIB I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operiating plants, including, the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall bequalified to the
DOR Guidelines or NUREG-0598." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualifications
of safety-related electrical equipment,

IBulletin 79-01B was not sent to licensees for
plants under review as part of the staff's Systematic
Evaluation Program. The information sought by
Bulleting 7.-01B was requested from these licensees
by a series ofletters and meetings during the •
months of February and March, 1590.

along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during the

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the revie%r of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance With the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluation, using the
DOR Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated-
accidents. These accidents are loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy-Line Breaks inside and outside
containmenL

.In this connection the licensee was,
requested by-I&E Bulletin 79-01B dated
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods of justification, was requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licenseeis required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the

prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that tha
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility-Operating
License No. DPR-67 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director.
Division of Licensing by the licensee not later
than November 1.1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regualtory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Robert Lowenstein,
Esq., Lowenstein, Newman, Reis and
Alexrad, 102, Connecticut Avenue,
N.W., Wahington, D.C. 20036, attorney
for the licensee.

If a hearing is held concerning this
Order, the issue .to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth In
Section IV. of the Oider.

Operating of the facility on, terms'
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date: August 29, 1980, Betlhesda,
Maryland.

For the Nuclear Regulatory Commission,
Darrell G. Elsenhut,
Director, Division of Licensing.
FR Doc. 80-28050 Filed 9-10-a. 0:45 am]

BILNG CODE 7590-01-M
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[Docket No. 50-309]

Maine Yankee Atomic Power Co.
(Maine Yankee Atomic Power Station;
Order for Modification of License

I
Maine Yankee Atomic Power

Company (licensee) is the holder of
License No. DPR-36, which authorizes
the operation of the Maine Yankee
Atomic Power Station at steady state
reactor power levels not in excess of
2630 megawatts thermal (rated power).
The facility consists of a Pressurized
Water Reactor located at the licensee's
site near Wiscasset, Maine.

I[

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Etuipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." the Commission also directed
the staff to complete its review of the
information sought from licensees by

Bulletin 79-1B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add cetain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A sigificant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review In
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-058, the
qualifiations of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment and High
Energy Line Breaks inside and outside
containment.

*In this connection the licensee was
requested by I&E Bulletin 79-O1B dated
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical

'Bulletin 79-01B was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The Information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meeting during months of
February and March, 1980.

equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primay
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarifitation was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staf's review of environmental
qualification of electrical equipment and
timely completion of needed
modification by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date. is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-36 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1,1900.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1,1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A'copy of the
request should also be sent to the
Executive Legal Director. U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to John A. Ritsher, Esq.,
Ropes and Gray, 225 Franklin Street,
Boston, Massachusetts 02110, attorney
for the licensee:

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require

III I I I
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submission of information as set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the-pendency of any proceedings on
the Order.

Effective Date- August 29, 1980, Bethesda,
Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director Divisio ofLicensfng
[FR Doe. 80-2855 cled 9-10-80, 8:45 am ]

BILLING CODE 7590-01-M

[Docket No. 50-298]

Nebraska Public Power Distifct
(Cooper Nuclear Power Station); Order
for Modification of License
I

The Nebraska Public Power District
(licensee) is the holder of Facility
Operating License No. DPR-46 which
authorizes the operation of the Cooper
Nuclear Power Station at steady state
reactor power levels not in excess of
2381 megawatts thermal (rated power].
The facility consists of a boiling water
reactor located at the licensee's site in
Nemaha County, Nebraska.
II

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13, 1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Comninssion
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
-operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical- Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements

-which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its- review of the
information sought from licensees by
Bulletin 79-OIB I andto complete its
review of environmental qualification of,
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposes a deadline that,
-"by no later than June 30, 1982 all
safety-related electrical equipment in all,
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staffto
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation .
requirements to each, license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment promply."

M
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DORGuidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG- 0588, the
-qualifications of safety-related electrical

'Bulletin 79-OB was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 7b-O1B was requested from these licensees
by a series of letters andmeeting during the months
of February and March, 1980.

equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
.requested by I&E Bulletin 79-0lB of
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognized all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with-the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the, licensee Is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, te date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations In 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-46 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1,1980.

An earlier response Is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person Whose interest
maybe affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.

I I I!
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Nuclear Regulatory Commission.
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Arthur C. Gehr,
Attorney, Snell & Wilmer, 3100 Valley
Center, Phoenix, Arizona 85073, attorney
for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing.shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facilityon terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licenshg.
[FR Do. 8-28o4 Ied 9-0-8f; am n]
BILLING COE 75W-01-U

[Docket No. 50-2201

Niagara Mohawk Power Corp. (Nine
Mile Point Nuclear Station, Unit 1);
Order for Modification of License

I
The Nagara Mohawk Power

Corporation (licensee) is the holder of
Facility Operating license No. DPR-68
which authorizes the operation of the
Nine Mile Point Nuclear Station, Unit I
at power levels up to 1850 megawatts
thermal (rated power]. The facility
'consists of a boiling water reactor
located at the licensee's site in Oswego
County, New York.

HI
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect t6 other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978, decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79--0B and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1.1981. The
Commission imposed a deadline that,
"by no later than June 30,1982, all
safety-related electrical equipment in all
operating plants shall be qualffied to the
DOR Guidelines or NUREG-O8" The
Commission requested the staff to,
"keep the Commisaim and the public
apprised of any frther findings of
incomplete environmental qualifiction
of safety-related electrical equipmnt,
along with correotive actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

II
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-

' Bulletin 79-OlD was not sen to licensees for
plants under review as part of the the staffs
Systematic Evalation Propsm. The Inromaton
sought by Bulletin 79-0B was requested from these
licensees by a serie of letters and meetlap during
the months of Februsar and March. 16

related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-058. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-OIB of
January 14, 1900, to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and Justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50 It is ordered that
effective immediately Facility Operating
License No. DPR-63 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
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Division of Licensing by the licensee not later
than November 1,1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Eugene B. Thomas, Jr.,
Esquire, LeBoeuf, Lamb, Leiby &
MacRae, 1333 New Hampshire Avenue,
N.W., Suite 1100, Washington, D.C.
20036, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Orde is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doe. 80-28041 Filed 9-10-80;, 845 am]

BILUNG CODE 7590-01-

[Docket No. 50-336]

Northeast Nuclear Energy Co., et al.
(Millstone Nuclear Power Station Unit
No. 2) Order for Modification of
License

I
In the Matter of Northeast Nuclear

Energy Company, Connecticut Light ahd
Power Company, Hartford Electric Light
Company, Western Massachusetts
Electric Company (Millstone Nuclear
Power Station Unit No. 2).

Northeast Nuclear Energy Company,
et al. (licensee) is the holder of License
No. DPR-65, which authorizes the
operation of the Millstone Nuclear
Power Station, Unit No. 2 at Steady
state reactor power levels not inexcess
of 2700 megawatts thermal (rated
power). The facility consists of a
Pressurized Water Reactor located at
the lincensee's site in the Town of
Waterford, Connecticut.

On November 4,1977. the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Energency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects

.of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order dated
May 23,1980, the Commission
reaffirmed its April 13, 1978, decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980, decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division. of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
*Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIB 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the ' -
publication of Safety Evaluation
Reports, by February 1,1981, The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shallbe qualified to the
DOR Guidelines or NURGE-0588." The
Commission requested the staff to,
"keep the Commission and the public

'Bulletin 79-01 Was not sent Iblicensees for
plants under rview as part of the staff's Systematic
Evaluation Program. The information sought by
Bulletin 79-0113 was requested from these licensees
by a seiies of letters and meetings during the
months of February and March. 1980.

apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff and add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
-pointed out that the various deadlines
imposed in Its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during this

proceeding emphasizes the Importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete Its review in
accordance with the Commission's
Ord&r. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NTEG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-O1B dated
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to Include
all equipment required to function under
postulated accident conditiofis, both

--inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of enironmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.

__ -- __ I
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Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the informaiton
previously requested by the staff should
be established by Order effective
immediately.

IV

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended and the
Commission's regulations in 10 CFR
Parts 2 and 50, It Is Ordered That
Effective Immediately Facility Operating
License No. DPR-65 is hereby amended
to add the following provisions:

"Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November i, 1980:'

An earlier response is encouraged to
facilitate staff review and issuance of
their safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1,1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,-
D.C. 20555, and to William H. Cuddy,
Esq., Day, Berry & Howard, One
Constitution Plaza, Hartford,
Connecticut, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. ELsenhut,

Diredoa, Division of Licensing.
[FR Doc. 80-283 Filed 9-10-t &45 am]
BILLtNG CODE 759G-Cki-M

[Docket No. 50-263]

Northern States Power Co. (Monticello
Nuclear Generating Plant); Order for
Modification of License

I
, The Northern States Power Company
(the licensee) is the holder of Provisional
Operating License No. DPR-22 which
authorizes the operation of the
Monticello Nuclear Generating Plant at
steady state reactor power levels not in
excess of 1670 megawatts thermal (rated
power). The facility consists of a boiling
water reactor located at the licensee's
site in Wright County. Minnesota.

8411
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13,1978, decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Eivironmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4). which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0688 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by

Bulletin 79-01B 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,191. The
Commission imposed a deadline that.
"by no later than June 30, 198 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG"-058 The
Commission requested the staff to.
"keep the commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned." and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-OIB of
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical

1Bulletin 79--1B was not sent to licensees for
plants under review as part of the stairs Systematic
Evaluation Program. The information sought by
Bulletin 79-B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.
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equipment. This review was to includd
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases,' meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion'is dependent on the
prompt receipt of a complete response
by the licensee to the staff s requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested'by the staff should
be established by Order effective
immediately.

IV

Accordingly, pursuant to the Atomic
Energy Act of 1954, ds amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, It is ordered that
effective immediately Provisional
Operating License No. DPR-22 is hereby
amended to add the following
provisions:

"Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980."

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shal be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Gerald Charnoff,
Esquire, Shaw, Pittman, Potts and
Trowbridge, 1800 M Street, N.W.,
Washington, D,C. 20036, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings-on
the Order.

Effective Date: August 29; 1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doe. 80-28045 Filed 9-10-80, &45 am]
BILLING CODE 7590-01-

[Dockets Nos. 50-282 and 50-306]

Northern States Power Co. (Prairie
Island Nuclear Generating Plant, Units
Nos. I and 2); Order for Modification
of Licenses
I '

Northern States Power Company
(licensee) is the holder of License Nos.
DPR-42 and DPR-60 which authorize the'
operation of the Prairie Island Nuclear
Generating Plant, Unit Nos. 1 and 2 at
steady state reactor power levels not in
excess of 1650 megawatts thermal (rated
power). The facilities consist of two
Pressurized Water Reactors located at
the licensee's site in Goodhue County,
Minnesota.
II

On November 4, 1977,-the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two'staff
documejts-the Division of Operating
Reactors "Guidelines for.Evaluating
Environmental Qualification of Class IE

Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which icensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relato
to environmental qualification of safety-
related electrical equipment," The ,
Commissibn directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-O1B I and to complete its
review of environmental qualification of
safety-ielated electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than june 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The,
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrcal equipment,
along with corrective actions taken or
planned," and requested the staff to
provide hi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information

'Bulletin 79-01B was not sent to licensees for
plants under review aS part of the stairs Systematic
Evaluation Program. The information sought by
Bulletin 79-OIB was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1080.
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by the operating plant licensees to.
enable the staff to complete its review in
aecardanee with the Comission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREE-88, the
qualification of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-O1B dated
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Tinely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License Nos. DPR-42 and DPR-60 are
hereby amended to add the following
provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1. 1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may

request a kearkig on or before October
1. 1980. Any request for a hearing will
3ot stay ike effectve date of this Order.

= request for a earing shall be
ad to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Comminion,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington.
D.C. 20555, and to Gerald Chamoff, Esq.,
Shaw, Pittman, Potts and Trowbridge,
1800 M Street NW., Washington, D.C.
20036, attorney for the licensee.

If a hearing is held concerning this
Order, the Issue to be considered at the
hearing shall be whether the licenses
should be modified to require
submission of information as set forth in
section IV of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effect Ve date. August 29, 1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. msealut,
Director Division oflicernsirg

a#Ljw 0OOE 75",

[Docket o. 50-2851

Omaha Pubic Power District (Fort
Calhoun Station, UnIt No. 1); Order for
Modffcatton of Lcense

I
Omaha Public Power District

(licensee) Is the holder of license No.
DPR-40, which authorizes the operation
of the Fort Calhoun Station, Unit No. 1
at steady state reactor power levels not
in excess of 1500 megawatts thermal
(rated power). The facility consists of a
Pressurized Water Reactor located at
the licensee's site in Washington
County, Nebraska.

II
On November 4, 1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2
1978. By Memorandum and Order, dated
May 23,1980, the Commission

reaffirmed its April 13,1978 deision
regarding the poesble shl mti of
operating reactor However, the
Commisslon's May 23, 1980 dersion
directed licensees and the NRC staff to
undertake certain actiom&

With respect to envhorinental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class IE
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NTUREG-o588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard In NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-MB I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The.
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
Incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bt-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

'Balletn 79S- was not sent b lic:-scez f.
plants under remiew as part of the st-aTfs Syst!..:tc
Evaluatlon Program. The Infomat :n sr:q ! by
Balletln 79-OIB was requested f-mm these Uzerse :s
by a series of letters and meeinrs d"ing the
months of February and March, iseo.
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The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant-aspect of
this review is the timely. submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to'reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-01B dated
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required to function -under
postulated accident conditions, both
inside and outside the primary
containment, and-recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete respoiise*
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that -
effective immediately Facility Operating

License No. DPR-40 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director, -
Division of Licensing by the licensee not later
than November 1, 1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1,1980. Anyrequest for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legalj)irector, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Marilyn A. Tebor,
Esq., LeBoeuf, Lamb, Leiby & MacRae,
1333 New Hampshire Avenue, N.W.,
Washington, D.C. 20036, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of iformation as Set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
bithe pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Md.

For the Nuclear Regulatory Commission.
Darrell G.Eisenhut,
Director, Division of Licensing.
[FR Doc. 80-28048 Filed 9-10-8; 0:45 em]
BILLING CODE 75904.01-M

[Docket No. 50-344]

Portland General Electric Co., et al.
(Trojan Nuclear Piaot); Order for
Modification of License

In the Matter of Portland General
Electric Company. The City of Eugene,
Oregon, Pacific-Power and Light
Company (Trojan Nuclear Plant).

Portland General Electric Company, et
al. (licensee) is the holder of License No.
NPF-1, which authorizes the operation
of the Trojan Nuclear Plant at steady
state reactorpower levels nbt in excess"

'of 3,411 megawatts thermal (rated
power). The facility'consists of a
Pressurized Water Reactor located at
the licensee's site near Rainier, Oregon.

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action In two areas: fire
protection for electric cables, and
environmental qualification of electrical
components' By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission reffirmed
its April 13,1978 decision regarding the
possible shutdown of operating reactors,
However, the Commission's May 23,
1980 decision directed licensees and the
NRC staff to undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined

'that the provisions of the two staff
documents-The Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aslects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement

- parts in operahng plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its reviews of the
information sought from licensees by
Bulletin 79-O1B I and to complete its
review of the environmental
qualification of safety-related electrical
equipment in all operating plants,
including the publication of Safety
Evaluation Reports, by February 1, 1981,
The Commission imposed a deadline
that, "by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of

'Bulletin 79-1B was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-OlB wag requested from these licensees
by a series of letters and meeting during the months
of February and March, 1980.

I
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incomplete environmental qualification
of safety-related electrical equipment.
along with corrective actions taken or
planned," and requested the staff to
provide bi-ri.onthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commis~ion. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee form the obligation to modify or
replace inadequate equipment
promptly."

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-058. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related
electrical equipment exposed to
environments that may exist following
postulated accidents. These accidents
are Loss of Coolant Accident and Main
Steam Line Break inside oontainment,
and High Energy Line Breaks inside and
outside containment

In this connection the licensee was
requested by I&E Bulletin 79-01B dated
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electircal
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifIcations by the licensee is required
to provide continuing reasonable

assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the stairs requests for
Information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly. pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, It Is Ordered That
Effective Immediately Facility Operating
License No, NPF-1 is hereby amended to
add the following provisions:

Information %14ch fully and completely
responds to the staffs request as specified
above, Ehall be subadted to the Director,
Division of Licensing by the licensee not later
than November 1,190.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person %hose interest
may be affected by this Order may
request a hearing on or before October
1, 190. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A Copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
1.C. 20555, and to J. W. Durham, Esq.,
Vice President and Corporate Counsel,
Portland General Electric Company, 121
S.W. Salmon Street, Portland, Oregon
97204, attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darr-el G. Elsenhit,
Director Division ofLicirsing.
IFRO-c. O - e;5in

51LUGW CODE 7590-M

[Docket No. 50-2571

Public Service Co. of Coiorado (Fort
St. Vran Nuclear Generating Station);
Order for Modification of License

I
The Public Service Company of

Colorado (licensee) is the holder of
License No. DPR-34 which authorizes
the operation of the Fort St Wain
Nuclear Generating Station at steady
state reactor power levels not in excess
of 842 megawatts thermal (rated power)
with a current hold at 70%. The facility
consists of a Gas-Cooled reactor located
at the licensee's site in Weld County,
Colorado:

It
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reoonsideration on May 2,
197& By Memorandum and Order, dated
May 23,1900, the Commission
reaffirmed its April 13,1 978 decision
regarding the possible shutdown of
operating reactois. However, the
Commission's May 23, 190 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, 'unless there
are sound reasons to the contrary, the
1974 standard in NIJREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
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Bulletin 79-O1B 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The*
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines -or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned,' and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "'do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
III

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the-prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. Anignificant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energr Line Breaks inside and outside
containment.

In this connection the licensee was
requested byl&E Bulletin 79-O1B of
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical

'lBulletin 79-01B was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The Information sought by
Bulletin 79-OIB was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1980.

equipment. This review was to include
all equipment required to fumction under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
'in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
infornation. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amend6d, and the
Commission's regulations in 10 CFR •
Parts 2 and 50, It is ordered that
effective immediately Facility Operating
License No. DPR-34 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1,1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on orbefore October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Bryant O'Donnell,
Esq., Kelly, Stansfield and O'Donnell,
990 Public Service Company Building,
Denver, Colorado 80202, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require

submission of information as set forth in
Section IV of the Order,

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any procebdings on
the Order.

Effective Date: August 29, 1980.
Bethesda, Maryland.

For the Nuclear Regulatory Commission,
Darrell G. Eisenhut,
Director, Division of Licensng, Office of
NuclearReactorRegulaton.
[FR Doc. 80-8a04BFled 0-10-S 8:4 am]
BILIN CODE 7590-01-M

[Docket No. 50-244]

Rochester Gas & Electric Co. (R. E.
Ginna Nuclear Power Plant;) Order for
Modification of License

I
Rochester Gas.& Electric Company

(the licensee) is the holder of Provisional
Operating License No. DPR-18, which
authorizes the operation of the R. E.
Ginna Nuclear Power Plant at steady-
state reactor power levels not In excess
of 1520 megawatts thermal (rated
power). The facility consists of a
pressurized water reactor located at the
licensee's site in.Wayne County, Now
York.
II

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Ordek dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the-petition and, with respect to other.
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, "1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class IE
Elecirical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Int6rim Staff Position on
Environmental Qualification of Safety-
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Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-OIB I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982, all safety
related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised or any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

II
The information developed during this

proceeding emphasizes the importance
of adequate decumentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the .
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to -
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently

I Bulletin 79-GIB was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

underway to reevaluate, using the DOR
Guidelines and NUREG-06K the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by our letter of March 8,1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile enviorment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A 6omplete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. T1mely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, Is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule far the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, It is ordered that
effective immediately Provisional
Operating License No. DPR-18 is hereby
amended to add the following
provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director.
Division of iUcensing by the licensee not later
than November 1,1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will

not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington. D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Harry HI. Voight.
Esquire, LeBoeuf, Lamb, Leiby &
MacRae, 1333 New Hampshire Avenue,
NW., Suite 1100, Washington, D.C.,
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda. Maryland.

For the Nuclear Regulatory Commission.
Darrell G. sechut
Director, Division of izcensng.
"PR Doc. IO-23FJtd 9-ID-M 0&45imJ
ILLING COE 7560-41-

[Docket No. 50-2061

Southern California Edison Co. and
San Diego Gas & Electric Co. (San
Onofre Nuclear Generating Station,
Unit 1); Order for Modification of
Lloernse

I
Southern California Edison Company

and San Diego Gas andEleotric
Company (the licensees) are the holders
of Provisional Operating License No.
DPR-13, which authorizes operation of
the San Onofre Nuclear Generating
Station at steady-state reactor power
levels not in excess of 1347 megawatts
thermal (rated power]. The facility
consists of a pressurized water reactor
located at the licensee's site in San
Diego County, California.

II
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
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Petition for Reconsideration onMay 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmentaj
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors' (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspect6'of
10 CFR Part 50, Appendix A General
Design Criterion*(GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-O1B I and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after'the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or

'Bulletin 79-1B was not senit to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980..

replace inadequate equipment
promptly."
I

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significaht aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Break& inside and outside
containment.

In this connection the licensee was
requested by our letter of March 6, 1980,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee-was
requested to define and provide the
basis for the hostile environment, inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a comlilete response -
by the licensee to the staffs requests for
information. However, the license6's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.
. Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in-10 CFR

Parts 2 and 50, It is ordered that
effective Immediately Provisional
Operating License No. DPR-13 is hereby
amended to add the following

- provisions:
"Information which fully and completely

responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1,1980."

An earlier response is encouraged to
facilitate staff review and Issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing within on or before
October 1, 1980. Any request for a
hearing will not stay the effective date
of this Order. Any request for a hearing
shall be addressed to the Director,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Charles L. Kocher,
Assistant General Counsel, Southern
California Edison Company, Post Office
Box 800, Rosemead, California 91770,
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order Is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29, 1980.
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Elsenhut,
Director, Division of Licensing.
[FR Doc. 50-280 2 Filed 9-10- .8:45 am)

IWuNG CODE 75"-01-M

[Docket No. 50-271]

Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power
Plant); Order for Modification of
License

I
The Vermont Yankee Nuclear Power

Corporation (licensee) is the holder of
Facility Operating License No. DPR-28
which authorizes the operation of the
Vermont Yankee Nuclear Power Plant at
steady state reactor power levels not in
excess of 1593 megawatts thermal (rated
power). The facility consists of a boiling
water reactor located at the licensee's
site in Windham County, Vermont.
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II
On November 4.1977, the Union of

Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class IE
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG.-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion IGDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
-are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-01B ' and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1, 1981. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,

IBulletin 79-01B was not sent to licensees for
plants under review as part of the stairs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested from these licensees
by a series of letters and meetings during the
months of February and March. 1980.

"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment.
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly:'

III

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-05M. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested by I&E Bulletin 79--01B of
January 14. 1980 to.provide a detailed
review of the environmental
qualification of Class lE electrical
equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required

to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended and the
Commission's regulations in 10 CFR
Parts 2 and 50, It is ordered that
effective immediately Facility Operating
License No. DPR-28 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November1, 19 .

An earlier response is encouraged to
facilitate staff review and issuance of
their safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1,1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director. Office of
Nuclear Reactor Regulation, US.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to John A. Ritsher,
Esquire, Ropes & Gray. 225 Franklin
Street. Boston. Massachusetts 01581,
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV. of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Esenhut
Director. Division of Licening.
[FR DIo- W-44 F ed 9113-f. &45 a--I
BILLING COOE 758"-1-U
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[Docket No. 50-338]

Virginia Electric & Power Co. (North
Anna Power Station, Unit No. 1); Order
for Modification of License
I

Virginia Electric and Power Company
(licensee) is the holder of License No.
NPF-4, which authorizes the operation
of the North Anna Power Station Unit
No. I at steady state reactor power
levels not in excess of 2775 megawatts
thermal (rated power). The facility
consists of a Pressurized Water Reactor
located at the licensee's site in Louisa
County, Virginia.

II

On November 4,1977, the Union of
Concerned Scientists;(UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum. and
Order dated April 13, 1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmexital
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General '
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by

Bulletin 79-01BI and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, byFebruary 1,1981. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deallines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment'
promptly."

El
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electricalequipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's

- Order. The staff has a programpresently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and outside

.containment.
In this connection the licensee was

requested by I&E Bulletin 79-01B dated
January 14,1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical-

'Bulletin 79-O1B was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 7-01B, was requested from these licensees
by a series of letters and meetings during the
months of February and March, 1980.

equipment. This review was to Include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin,
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee Is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, Is incomplete.

Therefore, I have concluded that the
public health, safety, and-interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomlo

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it i ordered that
effective immediately Facility Operating
License No. NPF-4 is hereby amended to
add the following provisions:

Information which fully and completely
responds to the staffs request as 'specifled
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1, 1980.

An earlier response is encouraged to
facilitate staff review and Issuance of
the safety evaluation report. The
licensee or any person whose Interest
may be affected by this Order may
request a hearing on or before October
1,1980. Any request for a hearing will
not stay the effective date of this Order.
Any'request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S, Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Michael W. Maupin,
Esq., Hunton, Williams, Gay and
Gibson, P.O. Box 1535, Richmond,
Virginia 23212, attorney for the licensee,

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license

I II II
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should be modified to require
submission of information as set forth in
Section IV of the Order. Operating of the
facility on terms consistent with this
Order isWnot stayed by the pendency of
any proceedings on the Order.

Effective Date: August 29,1980,
Bethesda, Maryland.

For the Nuclear Regulatory Commission.
Darrell G. Elsenhut,
Director Dvislon of Licensing
rFR Dc. 80-2O3 Eled 9-1O-ft &46 am]

S1LUG CODE 759--"-

[Dockets Nos. 50-266 and 50-301]

Wisconsin Electric Power Co. (Point
Beach Nuclear Plant Unit Nos. 1 and 2);
Order for Modification of Licenses

I
Wisconsin Electric Power Company

(licensee) is the holder of License Nos.
DPR-24 and DPR-27 which authorize the
operation of the Point Beach Nuclear
Plant, Unit Nos. 1 and 2 at steady state
reactor power levels not in excess of
1518 megawatts thermal (rated power].
The facilities consist of two Pressurized
Water Reactors located at the licensee's
site at Two Creeks, Wisconsin.
II

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However, the
Commission's May 23, 1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines) and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "forntthe requirements

which licensee and applicants must
meet in order to satisfy those aspects of
10 CFR Part K0, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrioal equipment." The
Commission directed, for replacement
parts in operating plants. "unless there
are sound reasons to the contrary, the
1974 standard in NUREG-Osg will
apply." The Commission also directed
the staff to complete its review of the
information sought from licensees by
Bulletin 79-o0B and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1961. The
Commission imposed a deadline that,
"by no later than June 30,1982 all
safety-related electrical equipment in all
operating plants shall be qualifed to the
DOR Guidelines or NUREG-05." The
Commission requested the staff to,
"keep the Commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
license from the obligation to modify or
replace inadequate equipment
promptly."

Ill
The information developed during this

proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
of NUREG-058M. A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-058 the

'Bulletin 79-Ol was not sent to icenseea for
plants under review as part of the stairs Systematic
Evaluation Program. The informatfon sought by
Bulletin 79-O01 was requested ftr these licensees
by a series of letters and meetings during the
months of February and March, I90.

qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accideults are Loss of
Coolant Accident and Main Steam Line
Break inside containment, and High
Energy Line Breaks inside and cutside
containment.

In this connection the licensee was
requested by I&E Bulletin 79-O1B dated
January 14,1900 to provide a detailed
review of the environmental
qualification of Class 1E electrical
equipment. This review was to include
all equipment required by function
under postulated accident conditions,
both inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requesled.

Clarification was provided by
supplemental information, briefings, and
In some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staffs requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, It is ordered that
effective immediately Facility Operating
License Nos. DPR-24 and DPR-27 are
hereby amended to add the following
provisions:

Information which fully and completely
responds to the staff's request as specified
above, shall be submitted to the Director,
Divislon of Licensing by the licensee not later
than November 1.1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1,1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be

I I I I |
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addressed to the Director, Office of
Nuclear Reactor Regulatioit, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy nf the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Bruce Churchill,'Esq.,
Shaw, Pittman, Potts and Trowbridge,
1800 M Street N.W., Washington, D.C.
20036, attorey for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the licenses
should be modified to require ,
submission of information as set forth in
Section IV. of the Order.

Operating of the facilities on terms
consistent with this Order is not stayed
by the pendency of any proceeding on
the Order.

Effective Date: August 29, 1980,
Bethesda, Maryland.
, For the Nuclear Regulatory Commission.

Darrell G. Eisenhut;
Director, Division ofLicensing.
[FR Dec. 80-2039 Filed 9-i0-f0 45 am]
BILLING CODE 7590-01-1

[Docket No. 50-305]

Wisconsin Public Service Corp. et al.
(Kewaunee Nuclear Power Plant);
Order for Modification of License
!

Wisconsin Public Service Corporation,
et al(the licensee) is the holder of
License No. DPR-43 which authorizes
the operation of the Kewhunee nuclear
power plant at steady state reactor
power levels not in excess of 1650
megawatts thermal (rated power). The
facility consists of a-pressurized water
reactor located at.the licensee's site in
Kewaunee County, Wisconsin.

On November 4,1977, the Union of
Concerned Scientists (UCS) filed with
the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400),
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on May 2,
1978. By Memorandum and Order, dated
May 23, 1980, the Commission
reaffirmed its April 13, 1978 decision
regarding the possible shutdown of
operating reactors. However, -the

Commission's May 23,1980 decision
directed liensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
e~luipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating

.-Reactors" (DOR Guidelines]aid
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrical Equipment,"
December 1979 "form the requirements
which licensees and applicantsnmust
meet in order to satisfy those asp~cts of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to, environmental qualification of bafety-
related electrical equipment." The -
Commission directed, forreplacement
parts in operating plants, l'unless there
are sound reasons to the~contrary, the
1974 standard in NUREG-0588 will
apply." The Commission also directed
the staff to complete itsreview-of the
information sought from licensees by,
Bulletin 79-01B 1 and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,1981. The
Commission imposed a deadline that,
"by no later than June 30, 1982 all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0589.'" The
Commission requested the staff to,
"keep the commission and the public
apprised of any further findings of
incomplete environmental qualification
of safety-related electrical equipment,
along with corrective actions taken-or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission.

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commission. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."
II

The information developed during this
proceeding emphasizes the importance

'Bulletin 79-01 was not sent to licensees for
plants under review as part of the staffs Systematic
Evaluation Program. The information sought by
Bulletin 79-01B was requested froth these licensees
by a series of letters and meetings during the
months of February and March, 1980.

of adequate documentation, the prompt
completion of the review of
environmental qualification of safetyi
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NUREG-0588. A significant aspect of
this review is the timely submittal of
environmental qualification informatop,,
by the operating plant licensees to ,
enable the staff to complete Its review, in
accordance with the Commission's
Order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NUREG-0588, the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These accidents are Loss of
Coolant Accident and Main Steam Lino
Break inside containment, and High
Energy Line Breaks inside and outside
containment.

In this connection the licensee was
requested.by I&E Bulletin 79-O1B of
January 14, 1980 to provide a detailed
review of the environmental
qualification of Class 1E electrical

-equipment. This review was to include
all equipment required to function under
postulated accident conditions, both
inside and outside the primary
containment, and recognize all
conditions specified in the bulletin.
Evidence of qualification together with
methods and justification, was
requested.

Clarification was provided by
supplemental information, briefings, and
in some cases, meetings with the
licensee. Timely completion of the
staff's review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee Is required
to provide continuing reasonable
assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.

Therefore, I have concluded that the
public health, safety, and interest
require that a firm schedule for the
timely submission of all the information
previously requested by the staff should
be established by Order effective
immediately.
IV

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that -
effective immediately Facility Operating,
License No. DPR-43 is hereby amended
to add the following provisions:
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Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director.
Division of Licensing by the licensee not later
than November 1, 1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or any person whose interest
may be affected by this Order may
request a hearing on or before October
1,1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington. D.C. 20555. A copy of the
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Foley & Lardner, First
Wisconsin Center, 777 East Wisconsin
Avenue, Milwaukee, Wisconsin 53202,
attorney for the licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any proceedings on
the Order.

Effective date: August 29. 1980,
Bethesda, Maryland.

For the Nuolear Regulatory Commission.
Darrl G. Isenhut,
DL~aW&, Didson of Lcensing
IFM Do. 8O-MO54 Fied 9-10-ft &45 am]
EIL GOOS 7550-41-M

[Docket ft. 50-29]

Yankee Atomic Electric Co. [Yankee
Nuclear Power Station (Yankee
Rowe)]; Order for Modification of
License

Yankee Atomic Electric Company (the
licensee) is the holder of Facility
Operating License No. DPR-3, which
authorizes the operation of the Yankee
Nuclear Power Station (Yankee Rowe)
at steady-state reactor power levels not
in excess of 600 megawatts thermal
(rated power). The facility consists of a
pressurized water reactor located at the
licensee's site in Franklin County, Rowe,
Massachusetts.

n1
On November 4,1977, the Union of

Concerned Scientists (UCS) filed with

the Commission a "Petition for
Emergency and Remedial Relief." The
petition sought action in two areas: fire
protection for electrical cables, and
environmental qualification of electrical
components. By Memorandum and
Order dated April 13,1978 (7 NRC 400).
the Commission denied certain aspects
of the petition and, with respect to other
aspects, ordered the NRC staff to take
several related actions. UCS filed a
Petition for Reconsideration on Maya,
1978. By Memorandum and Order, dated
May 23,1980, the Commission
reaffirmed Its April 13,1978 decision
regarding the possible shutdown of
operating reactors. However. the
Commission's May 23,1980 decision
directed licensees and the NRC staff to
undertake certain actions.

With respect to environmental
qualification of safety-related electrical
equipment, the Commission determined
that the provisions of the two staff
documents-the Division of Operating
Reactors "Guidelines for Evaluating
Environmental Qualification of Class 1E
Electrical Equipment in Operating
Reactors" (DOR Guidelines] and
NUREG-0588, "Interim Staff Position on
Environmental Qualification of Safety-
Related Electrioal Equipment,"
December 1979 "form the requirements
which licensees and applicants must
meet in order to satisfy those aspects of
10 CFR Part 50, Appendix A General
Design Criterion (GDC-4), which relate
to environmental qualification of safety-
related electrical equipment." The
Commission directed, for replacement
parts in operating plants, "unless there
are sound reasons to the contrary, the
1974 standard in NURBG-0588 will
apply." The Commission also directed
the staff to complete Its review of the
information sought from licensees by
Bulletin 79-01B ' and to complete its
review of environmental qualification of
safety-related electrical equipment in all
operating plants, including the
publication of Safety Evaluation
Reports, by February 1,191. The
Commission imposed a deadline that,
"by no later than June 30,1982, all
safety-related electrical equipment in all
operating plants shall be qualified to the
DOR Guidelines or NUREG-0588." The
Commission requested the staff to,
"keep the Commission and the public
appraised of any further findings of

TBukAtinf 3 wa r , & nt to t t. -rscs fr
plants under review as p irt 61 the stafs's Sj sttmvt1
Evaluation Pr,'-am. The SrIotin ght by
Bulletin 79-.19 B was xrqnuistd fr~iru' 11'.' lic n s
by a rw-rk of kttfre ind nwotngs danng the
months of Februry an" M sreh, i,.

incomplete environmental qualification
of safety-related electrical equipment
along with corrective actions taken or
planned," and requested the staff to
provide bi-monthly progress reports to
the Commission,

The Commission further directed the
staff to add certain documentation
requirements to each license after the
specific requirements were approved by
the Commissien. The Commission also
pointed out that the various deadlines
imposed in its Order, "do not excuse a
licensee from the obligation to modify or
replace inadequate equipment
promptly."

III

The information developed during this
proceeding emphasizes the importance
of adequate documentation, the prompt
completion of the review of
environmental qualification of safety-
related electrical equipment, and the
prompt completion of any plant
modification needed to assure
conformance with the DOR Guidelines
or NURE-G& A significant aspect of
this review is the timely submittal of
environmental qualification information
by the operating plant licensees to
enable the staff to complete its review in
accordance with the Commission's
order. The staff has a program presently
underway to reevaluate, using the DOR
Guidelines and NLEG-06M the
qualifications of safety-related electrical
equipment exposed to environments that
may exist following postulated
accidents. These ar,dens are Loss of
Coolant Accident and Main Steam Line
Break inside contanmmt, and High
Energy Line Breaks fixg& and outside
containment.

In this connection the licensee was
requested by our letter of March 6, 1960,
as modified by our letter of March 28,
1980, to provide information on
emergency procedures and safety
related systems. The licensee was
requested to define and provide the
basis for the hostile environment inside
and outside containment. This hostile
environment would then be used, by the
licensee, in the determination of
unqualified equipment. A complete
package, including justification for
methods used, was requested.

Clarification was provided by
supplemental information, briefings,
and, in some cases, meetings with the
licensee. Timely completion of the
stairs review of environmental
qualification of electrical equipment and
timely completion of needed
modifications by the licensee is required
to provide continuing reasonable
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assurance of public health and safety.
Such completion is dependent on the
prompt receipt of a complete response
by the licensee to the staff's requests for
information. However, the licensee's
response, to date, is incomplete.
I Therefore, I have concluded that the

public health, safety, and interest
required that a firm schedule for the
timely submission of all the information
previously requested by the staff should-
be established by Order effactive
immediately.

IV
Accordingly, pursuant to the Atomic

Energy Act of 1954, as amended, and the
Commission's regulations in 10 CFR
Parts 2 and 50, it is ordered that
effective immediately Facility Operating
License No. DPR-3 is hereby amended
to add the following provisions:

Information which fully and completely
responds to the staffs request as specified
above, shall be submitted to the Director,
Division of Licensing by the licensee not later
than November 1,1980.

An earlier response is encouraged to
facilitate staff review and issuance of
the safety evaluation report. The
licensee or anyperson whose interest
may be hffected by this Order may
request a hearing on or before October
1, 1980. Any request for a hearing will
not stay the effective date of this Order.
Any request for a hearing shall be
addressed to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of tie
request should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to Frederic Greenmond,
Esquire, New England Electric System,
20 Turnpike Road, Westboro,
Massachusetts 01581, attorney for the
licensee.

If a hearing is held concerning this
Order, the issue to be considered at the
hearing shall be whether the license
should be modified to require
submission of information as set forth in
Section IV of the Order.

Operating of the facility on terms
consistent with this Order is not stayed
by the pendency of any priceedings on
the Order.

Effective date: August 29,1980,
Bethesda, Md.

For the Nuclear Regulatory Commission.
Darrell G. Eisenhut,
Director, Division of Licensing.
[FR Doc. 80-28049 Filed 9-10-80, 8:45 am]

BILLING CODE 7590-0-

OFFICE OF MANAGEMENT A
BUDGET

President's Commission for

Agenda for the Eighties; Mee

September 4, 1980.
AGENCY: Office of Managemex
Budget.

ACTION: Notice of meeting.

SUMMARY.: Pursuant to Pub. L. 92-463,
notice is herby given for a meeting of the
staff of Panel V (Policies and Priorities
for the Metropolitan and Non-
Metropolitan Areas) of The President's
Commission for a National Agenda for
the Eighties with the State and Local
Government Advisory Board. The
meeting will be held from 9:00 a.m.-12.00
p.m. on September 26,1980, at the
University of Houston Hotel, Houston,
Texas.

The purpose of the meeting will be to
discuss the panel's draftreport.

The meeting is open to the public.
Seats are available on a first-come

basis.'
FOR FURTHER INFORMATION CONTACT:
President's Commission for a National
Agenda for the Eighties, Office of
Admihistration, 744 Jackson Place,
Northwest, Washington, D.C. 20006,
(202)-275-0616.
Brenda Mayberry,
Acting Budget andManagement Officer.
[FR Doc. 80-28082 Fided 9-10-8 :&45 am]
BILLING CODE 3110-01-M*

President's Commission for a National
Agenda for the Eighties; Meeting

September 4. 1990.
AGENCY: Office of Management and
Budget.

ACTION: Notice of meeting.

SUMMARY: Pursuant to Pub. L. 92-463,
notice is hereby given for a meeting of
the staff of Panel VI (Government and
the Regulation of Individual and
Corporate Decisions) of The President's
Commission for a.National Agenda for
the Eighties. The meeting will be held
from 9:00 a.m.-4:00 p.m. on October 3,
1980, at the New Executive Office
Building, Room 10104, Washington, D.C.

The purpose of the meeting will be to
discuss the panel's draft report.

The meeting is open to the public.
Seits are available on a first-come

basis.
FOR FURTHER INFORMATION CONTACT.
President's Commission for a National
Agenda for the Eighties, Office of
Administration, 744 Jackson Place,

ND Northwest, Washington, D.C. 20000,
(202) 275-0616.
Brenda Mayberry,

a National Acting Budget andManagement Officer.
ting [FR Doc. 80-28883 Filed 0-10-80: 8:43 aml

BILLING CODE 3110-01-M

t and -

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 17123; SR-NSCC-80-16]

National Securities Clearing
Corporation ("NSCC"); Order
Approving Proposed Rule Chango

September 5,1980.
On May 12, 1980, NSCC filed with the

Commission, pursuant to section 19(b)(1)
of the Securities Exchange Act of 1934,
15 U.S.C. 78s(b)(1) (the "Act") and Rule
19b-4 thereunder, a proposed rule
change establishing a "Demand As o"
service to assist in the resolution of
uncompared trades in the over the
counter market.

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
publication of a Commission Release
(Securities Exchange Act Release No.
16825, May 22, 1980) and by publication
in the Federal Register (45 FR 36245,
May 29, 1980). No written comments
were received by the Commission.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to registered clearing
agencies, and in particular, the
requirements of section 17A of the Act.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
proposed rule change be approved,

For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 80-28058 Filed 0-10-80:8:45 aml

BILLING CODE 8010-01-M

[Release No. 17124; SR-OCC-79-4]

Options Clearing Corp. ("OCC)); Order

Approving Proposed Rule Change

Septemi'ber 5, 1980.
On July 9,1979, OCC filed with the

Commission, pursuant to Section
19(b)(1) of the Securities Exchange Act
of 1934,15 U.S.C. 78s(b)(1) (the "Act")
and Rule 19b-4 thereunder, a proposed
rule change establishing procudures to
follow when it determines that an
imminent or pending tender offer,
exchange offer, suspension of trading, or
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other event in an underlying security
threatens to reduce the available supply
of that security to a level insufficient to
permit the performance of the
obligations under option contracts
written on that security.

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
publication of a Commission Release
(Securities Exchange Act Release No.
16014, August 3,1979) and by
publication in the Federal Register (44
FR 47424, August 13,1979. No written
comments were received by the
Commission.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to registered.clearing
agencies, and in particular, the
requirement6 of Section 17A of the Act.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act that the
proposed rule change be approved.

For the Commission. by the Division of
Market Regulation pursuant to delegated
authority.
George A. Fitimmons,
Secretary.
[FR Doc. o-28067 Fred 9-1o-80: 4am]

BILLING COoE 80101-M

DEPARTMENT OF STATE

[Public Notice CM-8/321]

Advisory Committee to the U.S.
National Section of the Inter-American
Tropical Tuna Commission; Notice of
Meeting

Notice is hereby given, pursuant to the
provisions of Public Law 92-463, that a
meeting of the Advisory Committee to
the-United States National Section of
the Inter-American Tropical Tuna
Commission will be held on September
25,1980 from 8:30 a.m. to 11:30 a.m., in
the auditorium of the Southwest

. Fisheries Center of the National Marine
Fisheries Service at 8604 La Jolla Shores
Drive, La Jolla. California.

-The meeting will be open to the public
and the public may participate in the
discussions subject to the instructions of
the Committee Chairman. Subjects to be
discussed include an evaluation of the
1980 fishery experience, a preliminary
outlook for the 1981 fishery and U.S.
views on the overall quota and other
aspects of the management program.

Requests for further information on
the meeting should be directed to Brian
Hallman, OES/OFA, Room 5806,
Department of State. He may be reached
by telephone on (202) 632-1073.

Dated: September 4,1980.
Morris D. Busby,
Deputy Assistant Secretary for Oceans and
Fisheries Affair.
[FR Doc. 80-2?S Fild g-io-a. UtS awlj
BIL NG CODE 4710-0-M

TENNESSEE VALLEY AUTHORITY

Proposed Development of a Coal
Gasification Demonstration Plant;
Public Hearing on Draft Environmental
Impact Statement and Invitation for
Public Comment

AGENCY. Tennessee Valley Authority.
ACTION: Notice is given that the
Tennessee Valley Authority (TVA) will
conduct a public hearing to receive
comments on TVA's Draft
Environmental Impact Statement (DEIS)
issued August 1. 1980, for its proposed
coal gasification plant. The draft
assessed the environmental
consequences of constructing and
operating a commercial-scale coal
gasification demonsration plant capable
of processing approximately 20,000 tons
of coal per day into medium-Btu gas. Of
the alternative sites evaluated for the
facility, the TVA-owned Murphy Hill
site in Marshall County, Alabama, at
Tennessee river mile (TRM) 370L
approximately 11 miles northeast of
Guntersville, Alabama, is considered to
be preferable.

COMMENTS AND PUBUC HEARING: TVA
invites interested persons and agencies
to attend this public hearing in order to
give oral comments on the DEIS.
Comments received at this meeting will
be accorded the same weight as written
comments. Written comments on the
DEIS should be sent to Dr. Mohamed T.
EI-Ashry at the address provided below
and must be received by October 1,
1980. the meeting will be held on
September 23, 1980, at 7:00 p.m. ST at
the Lake Guntersville State Park Lodge
and Convention Center, Guntersville,
Alabama 35976. A transcript of this
hearing will be made by TVA and will
be available at the following libraries:
Guntersville Public Library, 1299 O'Brig
Avenue, Guntersville, Alabama;
Huntsville-Madison library, 108
Fountain, Huntsville, Alabama; Muscle
Shoals Regional Public Library, 1010
East Avalon, Muscle Shoals, Alabama;
Scottsboro Public Library, 1002 Sputh
Broad Street Scottsboro, Alabama;
Tennessee Valley Authority Technical
Libraries in Knoxville and Chattanooga,
Tennessee, and in Muscle Shoals,
Alabama; and Wheeler Basin Regional
Library, 504 Cherry NE., Decatur
Alabama. Copies of the DEIS have been

placed in these same libraries for public
use. Individual copies may be obtained
by calling the TVA Citizen Action Lines
at the numbers given below.
FOR FURTHER INFORMATION CONTACT.
Dr. Mohamed T. E1-Ashry, Director of
the Environmental Quality Staff. Office
of Natural Resources, Forestry Building.
Norris, Tennessee 37828, or call TVA's
Citizen Action Office toll free: 1-800-
362-9250 (in Tennessee) or 1-800-251-
9242 (in Alabama, Georgia, Kentucky.
Mississippi, North Carolina. and
Virginia).

Dated: September 4.1980.
W. F. Willis,
General Manager.
[FR Dc. 80--"o Fied 9-WO-8. & a=l
LIHUNG COODE 120-41-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

[CGD 80-102]

Equipment, Construction, and
Materials
AGENCY: Coast Guard. DOT.
ACTION: Termination of approval notice.

1. Certain laws and regulations (46
CFR Chapter 1) require that various
items of lifesaving. firefighting and
miscellaneous equipment. construction,
and materials used on board vessels
subject to Coast Guard inspection, on
certain motorboats and other
recreational vessels, and on the artifical
islands and fixed structures on the outer
Continental Shelf be of the types
approved by the Commandant. US.
Coast Guard. The purpose of This
document is to notify all interested
persons that certain approvals have
been terminated as herein described
during the period from 14 May 1980 to 17
June 1980 (List No. 3-80). These actions
were taken in accordance with the
procedures set forth in 49 CFR 2.75-1 to
2.75-50.

2. The statutory authority for
equipment. construction, and material
approvals is generally set forth in
sections 367,375, 390b, 416,481,489,
526p, and 1333 of Title 46, United States
Code, section 1333 of Title 43, United
States Code, and section 198 of Title 50.
United States Code. The Secretary of
Transportation has delegated authority
to the Commandant, U.S. Coast Guard
with respect to these approvals (46 CFR
1.46(b)). The specifications prescribed
by the Commandant, U.S. Coast Guard.
for certain types of equipment,
construction, and materials are set forth
in 46 CFR Parts 160 to 164.

W0/01
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3. Notwithstanding the termination of
approval listed in this document, the
equipment affected may be used as long
as it remains in good and serviceable
condition.

Lifeboat Davit

Approval No. 160.032/185/0, Type 20-
200 survival capsule launching system
(winch type); approved as an alternate
to a lifeboat davit for a maximum
working load of41,000 lbs. on a single-
part fall, manufactured by Whittaker
Corp., 5159 Baltimore Drive, La Mesa,
CA 92041, approval was terminated
effective 3 June 1980.

Approval No. 160.032/206/1, Type SS
5001, 50 person survival capsule
launching system (which type);
approved as an alternate to a lifeboat
davit for a maximum working load of
17,000 lbs. on a single-part fall,
manufactured by Whittaker Corp., 5159
Baltimore Drive, La Mesa, CA 92041,
approval was terminated effective 21
May 1980.

Lifeboat

Approval No. 160.035/460/0, 26.0' x
9.0' x 3.83' fibrous glass reinforced -
plastic (FRP), motor-propelled Class 1
lifeboat, 48-person capacity,
manufactured by Marine Safety
Equipment Corp.,Foot of Wycoff Road,
Farmingdale,-NJ.07727,. approval was.
terminated effective 2 June 1980.

Marine Buoyant Devia
Approval No. 160.064/121/1, Adult

Small, ModeLNo. 63262 SML, Type M'l
PFD, manufactured byEro Industries,
Inc. for Sears, Roebuck and Co., Dept.
606, Sears To.wer, Chicago, IL 60684,
approval was terminated effective 17
June 1980..

Approval No. 160.064/122/1, Adult
Medium, Model No. 63262 MED, Type III
PHD, manufactured by Ero Industries,
Inc. for Sears Roebuck and Co., Dept.
606, Sears Tower, Chicago, IL 60684,
.approval was terminated effective 17
June 1980;

Approval No. 160.084/123/1, Adult
Large, Model No..63262 LGE, Type Ill -
PFD, manufactured by Ero Industries,
Inc. for Sears, Roebuck and Co., Dept.

* 606, Sears Tower, Chicago, IL 60684,
approval was terminated effective 17
June 1980. 1 /

Approval No. 160.064/190/1, Adult X-
Small, Model No. 63262 XSML, Type III
PFD, manufactured by Ero Industries,
Inc. for Sears, Roebuck and Co.,.Dept.
"60, Sears Towet, Chicago, IL 60684,
Sapproval was terminated effective 17
June 1980.

ApprovalNo. 160.064/278/2, Adult
Small, Model No. 63272 SML, Type III
PFD, manufactured by Ero Industries,

Inc. for Sears, Roebuck and Co., Dept.
606, Sears Tower, Chicago, IL 60684,
approval was terminated effective 17
June 1980.

Approval No. 160.064/279/2, Adult
Medium, Model No. 63272 MED, Type Ill
PFD, manufactured by Ero Industries,
Inc. for Sears, Roebuck and Co., Dept.
606, Sears Tower, Chicago, IL 60684,
approval was terminated effective 17
June 1980.

Approval No. 160.04/280/2, Adult
Large, Model No. 63272 LGE, Type III
PFD, manufactured by Ero Industries,,
Inc. for Sears, Roebuck and Co., Dept.
606, Sears Tower, Chicagb, IL 60684,
approval was terminated effective 17
June 1980.
• Approval No. 160:064/406/1, Child
Medium Model No. 63261, Type Ill PFD,
manufactured by Ero Industries, Inc. for
Sears, Roebuck and Co., Dept. 606, Sears
Tower, Chicago, IL 60684, approval was
terminated effective 17 June 1980.

Approval No. 160.064/407/1, Adult X-
Large, Model No. 63262, Type III PFD,
manufactured by Ero Industries, Inc. for
Sears, Roebuck and Co., Dept. 606,.Sears
Tower, Chicago, IL 60684, approval was
terminated effective 17 June 1980.

Approval No. 160.064/778/0, Child
Small, Model No. 3985, Type I PFD,
manufactured by Ero Industries, Inc., 189
West Madison Street, Chicago, IL 60602,

-_approval was terminated effective 14
May 1980,

Approval No. 160.064/785/0, Child
Small, Model No. 63261, Type III PFD
manufactured by Ere Industries, Inc. for -
Sears, Roebuck and Co., Dept. 606, Sears
Tower, Chicago, IL 60684, approval was
terminated effective 17 June 1980.

Ajproval No. 160.064/825/0, Adult,
Model No. 3500, Type I PFD,
manufactured by Era Industries, Inc., 189
West Madison Street, Chicago, IL 60602,
approval was terminated effective 14
May 1980.

Approval No. 160.064/1114/1, Child'
Model No. 6038, Type III PFD,
manufactured by Kent Sporting Goods'
Co. for Bass Pro Shops, 2023 South
Glenstone, Sprfigfield, MO 65804,
approval was terminated effective 17
June 1980.

Approval No.160.084/1115/1, Youth,
Model No. 6138, Type II PFD,
manufactured by Kent Sporting Goods
Co. for Bass Pro Shops, 2023 South
Glenstone, Springfield, MO 65804,
approval was terminated effective 17
June 1980.

Approvbl No. 160.0864/1116/1, Adult
Small, Model No. 6538, Type I PFD,
manufactured by Kent Sporting Goods
Co. for Bass Pro Shops, 2023 South
Glenstone, Springfield, MO 65804,
approval was terminated effective 17
June 1980.

'Approval No. 160.064/1117/1, Adult
Medium, Model No. 6638, Type III PFD,
manufactured by Kent Sporting Goods
Co. for Bass Pro Shops, 2023 South
Glenstone, Springfield, MO 65804,
approval was terminated effective 17
June 1980.

Approval No. 160.034/1118/1I Adult
Large, Model No. 6738, Type Ill PFD,
manufactured by Kent Sporting Goods
Co.'for Bass Pro Shops, 2023 South
Glenstone, Springfield, MO 65804,
approval was terminated effective 17
June 1980.

Approval No. 160.064/1119/1, Adult X-
Large, Model No. W638, Type III PFD,
manufactured by Kent Sporting Goods
Co. for Bass Pro Shops, 2023 South
Glenstone, Springfield, MO 65804,
approval was terminated effective 17
June 1980.

Bulkhead Panel,

Approval No. 164.008/60/0, Dansk
Eternit-Fabrik A/S, bulkhead panel
"Navilite 36 Type V-22", manufactured
by Dansk Eternit-Fabrik A/S, DK-9100,
Alborg, Denmark, approval was
terminated effective 3 June 190,

Approval No. 164.008/65/0, Dansk
Eternit-Fabrik A/S, bulkhead panel
"Navilite 36 Type Z-22", manufactured
by Dansk Eternit-Fabrlk A/S, DK-9100,
Alborg, Denmark, approval was
terminated effective 3 June 1980.

Incombustible Matezial

Approval No, 164.009186/0, Porter
Style CGAG woven combination Grade
AAA asbestos and fibrous glass cloth
type incombustible material,
manufactured by M K. Porter Co., Inc,,
Thermoid Div., 1250 Porter Bldg.,
Pittsburgh, PA 15219, approval was
terminated effective 6 June 1980.

Approval No. 164.009/179/0,
"Ultrafime CG No: 8" fibrous glass type
incombustible hull board, manufactured
by Certain-Teed Products Corp., Old
Route 202, Eagle School Road, Valley
Forge, PA 19481, approval was
terminated effective 3 June 1980.

Approval No. 164.009/181/0,
"Frigitemp Marine Acoustic Board"
fibrous glass type incombustible
material, manufactured by Frigitemp
Marine, 585 Washington Street, New
York, NY 10014, approval was
terminated effective 3 June 1980.

Approval No. 164.009/182/0,
"Frigitemp Marine-nsulation Board"
fibrous glass type incombustible
material, manufactured by Figitemp
Marine, 585 Washington Street, New

m
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York, NY 10014, approval was
terminated effective 3 June 1980.
Henry H. Bell,
RearAdmiral, U.S. Coast Guard, Chief Office
of Aferchant Marine Safety.
September 4.1980.
[FR Doc. 80-28075 Filed 9-10-80. &45 am]
BILLING CODE 4910-14-

Federal Aviation Administration

Intenit To Prepare an Environmental
Impact Statement; Houstoh
Intercontinental Airport Proposed
Expansion, Houston, Tex.

The Federal Aviation Administration
intends to prepare an Environmental
Impact Statement for the proposed
expansion of Houston Intercontinental
Airport. Major development items
proposed are: 1) New east/west parallel
air carrier runway with full
instrumentation, 2) new passenger
terminal, and 3) relocation and
expansion of access roadway system.

Alternatives to the proposed
development include: 1) Not building the
runway or terminal, 2) construction of a
new runway in various locations, or 3]
construction of a new terminal in
several locations with various roadway
systems.

The FAA intends to consult and
coordinate with Federal, State and local
agencies who have jurisdiction by law
or who have special expertise with
respect to any environmental impacts
associated with the proposed projecL To
solicit input, a scoping meeting is
scheduled in the Houston Airports
District Office, 8800 Paul B. Koonce
Drive, Room 225, Houston, Texas on
September 25,1980, at 1:00 p.m.

The purpose of this meeting is to
determine the significant issues to be
analyzed in depth in the environmental
impact statement. Persons interested in
attending the meeting or those who
which further information should
contact Bonnie Smith at 713-643-40661
(FTS 521-3173) in Houston, Texas.

Dated. September 2,1980.
Gene Faulkner,
Chief, Planning andProgramming-ASW 61O.
[FR Do=. 80-2735 Filed 9-10-M &45 am]
BILNG coDE 4910-13-M -

Federal Railroad Administration

Minority Business Resource Center
Advisory Committee

Pursuant to Section 19(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463); 5 U.S.C. App. I), notice is
hereby given of a change in time of the
Minority Business Resource Center
Advisory Committee meeting published

in the Federal Register on August 21,
1980. Vol. 45 FR 55890.

The time has been changed from 10.00
am to 2:00 pm.

Issued in Washington. D.C. on September 2,
1980.
Earl D. Proctor,
Evecutim Director, MinorityBusiness
Resource Center.
(FR Dec. 10-r-01 Filed 9-10-W. &S aml|
BILLING CODE 4910-0-U

National Highway Traffic Safety
Administration

Highway Safety Program; Amendment
of Qualified Products List of Evidential
Breath Measurement Devices

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Notice.

SUMMARY: This notice amends the
Qualified Products List for devices
which have been found to qualify under
the Standard for Devices to Measure
Breath Alcohol (38 FR 30459).
EFFECTIVE DATE: September 11, 1980.
ADDRESS: Administrator, NHTSA, 400
Seventh Street SW., Washington, D.C.
20590.
FOR FURTHER INFORMATION CONTACT.
John Moulden, Office of Driver and
Pedestrian Programs, Traffic Safety
Programs, NHTSA, Washington, D.C.
20590, 202-426-2180.
SUPPLEMENTARY INFORMATION. The
Qualified Products List of Evidential
Breath Measurement Devices was
initially issued November 21,1974 (39
FR 41399), and was most recently
amended July 7, 1979 (44 FR3201).
Devices on the list may be purchased
with Federal funds under the Highway
Safety Act, Pub. L 89-,584, 80 Stat. 731,
23 U.S.C. 402,403.

In accordance with the Breath
Measurement Standard, semi-annual
testing of devices was conducted during
November and December 1979. At this
testing four devices, not previously on
the Qualified Products List, the
Atalmeter, the Intoxilyzer 4011 AS-A,
Intoximeter 3000, and the Auto-
Alcolmeter met all performance
requirements excluding thoee for Mobile
Evidential Breath Testers.

The Qualified Products List is
therefore amended as follows:

Qualified Products List

The qualified products meeting all
performance requirements, including
those for Mobile Evidential Breath
Testers, are as follows, listed
alphabetically by manufacturer

Device and Manufacturer

1. Alert J3AD Breath Tester (battery
powered). Alcohol Countermeasure
Systems, Port Huron, Michigan (formerly
Borg-Warner Corp., Des Plaines,
Illinois).

2. Alert J3AC, Alcohol
Countermeasure Systems. Port Huron.
Michigan (formerly Borg-Warner Corp.,
Des Plaines, Illinois).

3. S-11 Breath Tester, Alcohol
Countermeasure Systems, Port Huron.
Michigan (formerly Borg-Warner Corp.,
Des Plaines, Illinois).

4. Intoxilyzer Model 4011, CML. Inc..
Minturn. Colorado.

5. Intoxilyzer 4011A. CML Inc.,.
Minturn, Colorado.

6. Intoxilyzer 4M1A 27-10100. CI,
Inc., Minturn. Colorado.

7. Intoxilyzer 4011A 27-10100 with
fixed filter calibration option. CMI, Inc.,
Minturn, Colorado.

8. Intoxilyzer 4011AS, CMI, Inc..
Minturn, Colorado.

9. Alco-limiter, Energetics Science,
Inc., Elmsford, New York.

10. Auto-Intoximeter Al-1000,
Intoximeters, Inc., SL Louis, Missouri.

11. Gas Chromatograph Intoximeter
Mark IV, Intoximeters, Inc., St. Louis,
Missouri.

12. Gat Chromatograph Mark IV A.
Intoximeters. Inc., St. Louis, Missouri.

13. Mark II Gas Chromatograph.
Intoximeters. Inc., St. Louis, MissourL

14. Alcolmeter AE-DI, Lion
Laboratories,.Ltd, Cardiff, Wales,
United Kingdom.

15. Intoxilyzer Model 4011, Omicron
Systems Corp., Palo Alto, California.

16. Breathalyzer Models 900A. 1000,
Smith & Wesson Electronics Co.,
Springfield. Massachusetts.

17. Roadside Breath Tester, U.S.
Department of Transportation,
Washington, D.C.

The qualified products meeting all
performance requirements, excluding
those for Mobile Evidential Breath
Testers, are as follows, listed
alphabetically by manufacturer

1. Atalmeter, BDT, c/o Federal
American Research Corp., Portsmouth.
New Hampshire.

2. Intoxilyzer Model 4011 AS-A. CMI,
Inc., Minturn. Colorado.

3. Alco-Tector Model 500. Decatur
Electronics, Decatur, Illinois.

4. Auto-Intoximeter A 1, Intoximeters,
Inc., St. Louis, Missouri.

5. Intoximeter Model 3000,
Intoximeters, Inc., St. Louis, Missouri.

6. Photo-Electronics Intoximeter,
Intoximeters, Inc, St. Louis, Missouri.

7. Auto-Alcometer, Lion Laboratories,
Cardiff, Wales, United Kingdom.
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8. Alco-Analyzer Madel 1000, Luckey
Laboratories, Inc., San Bernardino,
California.
I Issued on: September 4,1980.
Charles F. L VIngstonj
AssooiateAdministrator, Traffic Safety
Provoms
[IR Dec. 60-X677 Fled 9-10- &-45 am]

E:U.&G CODE 4110-59-M

(Docket No. EX60-2; Notice 1]

Model A and Model T Motor Car
Reproduction Corp.; Petition for
Temporary Exemption From Federal
Motor Vehicle Safety Standard

The Model A and Model T Motor Car
Reproduction Corp'bration of Detroit,
Michigan ("Model A" herein) has.
petitioned for a temporary exemption of
thtee years for its "Shay Reproducton
55 Bird" replica passenger car from
Federal Motor Vehicle Safety Standard
No. 301, Fuel System Integrity, on
grounds of substantial economic.
hardship.

This notice of receipt of a petition for
a temporary exemption is published in
accordance with the NHTSA regulations
on this subject, (49 CFR 555,7), and does
not represefit any agency decision or
other exercise-of judgment concerning
the merits of the petition.

The Shay Reproduction 55 Bird is a,
replica of the 1955 Ford Thunderbird.
Petitioner believes that production
'models will conform to -all applicable
Federal motor vehicle safety standards
including Standard No. 301 but avers
that it lacks' funds to conduct all tests,
necessary to demonstrate compliance.
The fuel system in the engine
compartment is one used by Ford Motor
Company on certain of its 1980 model
year vehicles. The remaining part of the
system employs fuel and vapor lines of
currentproduction materials and'a fuel
tank of 13 gauge aluminum material
seam-welded, similar in configuration to
tanks used in most of today's passenger
cars. Petitioner states that it would cost
$240,000 to verify compliance with
Standard 301, which would be
burdensome since its-pre-tax loss in the
fiscal year ending March 31, 1980, was
$300,000. The company manufactured
2000 of its bther product, a Model A
replica, in the year preceding filingof
the petition.

In support of its petition, Model A
argues that an exemptionwould be in
the public interest since 290 employees
would lose their jobs if the company has
to cease operations (46% of these
employees have been beneficiaries of'
Federal and State employment ,
programs). The company's factory is

located around Battle Creek, Michigan
which has been designated as an area of
economic hardship. The petitioner
argues that denial would have

-unfortunate consequences both for the
company and for its vendors.

Interested persons are invited to
submit comments on the petition of
Model A and Model T Motor Car
Reproduction Corporation described
above. Comments should refer to the
docket-number and be submitted to:
Docket Section, National Highway

- Traffic Safety Administration, Room
5108,400 Seventh Street SW.,
Washington, D.C. 20590. It is requested
but not required that five copies be
submitted.

All comments' received before the
close of business on the, comment
closing date indicated below will be
considered, The application and
supporting materials, and all comments
received, are available for examination
in the docket both before and after the
closing date will also be filed and will
be considered to the extent possible.
Notice of final action on the petition will
be published in the Federal Register
pursuant to the authority indicated .
below,

Comment closing date: October 13,
1980.
(Sec. 3, Pub. L 92-548, 86 Stat. 1159 (15 U.S.C.,
1410]; delegations of authority at 49 CFR 1.50

-and 49 CFR 501.8) .
Issued on September 2, 1980.

Michael !L Finkelstein,
AssociateAdministratorforRulemak)ing
[MR Doc. 80-27815 riled 9-10-M0 &A4S am]

SILLUiG CODE 4910-59-14

Office of the Secretary

Privacy-Act of 1974; Proposed Notices'
of System of Records

The Department of Transportation
herewith publishes four new notices of
systems of records and deletes one
system notice which is no longer in
operation.

Any-person or agency may submit
written comments on the proposed
systems to the Privacy Act Officer (M-
30), Room 7109 U.S. Department of
Transportation, 400 Seventh Street,
S.W., Washington, D.C. 20590.
Comments must be received by October
20,1980 to be considered.

If no comments are received, the
proposed new systems will become
effective on October 26;1980. If
comments are received, the comments
will be considered and where adopted,
the document will be republished with
the changes.

Issued in Washington, D.C. on September 8,
1980.
Karen S. Lee,
DeputyAssistant Seoretaryfor
Administration.

Cancellation Nolce

DOT/OST 60 "Medical Records of
Participants in Study of Health Effects
of Bicycling in Polluted Air" was
dropped from the DOT Annual
publication of Systems of Records
February 21, 1980, in the Federal
Register Vol 45, No 36, pages 11686-
11788 because the project was
completed by late 1979. The deletion
announcement of DOT/OST 60 was
inadvertently omitted; however,
cancellation Is official.

New Systems Proposed

The following four systems should be
added to the Annual Publication
referenced above when they become
effective: DOT/OST 062, DOT/FAA 845
and 846, and DOT/NHTSA 470.
Proposed systems notices are as follows:

DOTiOST .062

SYSTEM NAME:

Biographies of Key Officials Book
DOT/OST.

SYSTEM LOCATION:

Department of Transportation, 400 7th
Street, S.W., Washington, DC. 20590.

CATEGORIES OF INDIVIDUALS COVERED BY T,G
SYSTEM:

This system of records contains
information regarding DOT key officials.
The key officials included in the book
are subject to change because of
personnel changes or at the request of
the Secretary.

CATEGORIES OF RECORDS IN THE SYSTEM:

This record contains basic
biographical information and pictures of
persons holding key positions within the
Department of Transportation.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM INCLUDING CATEGORIES OF USERS
AND THE PURPOSES OF SUCH USES:

To provide the Secretary with the
professional experience and educational
background of his/her key executives,
which allows him/her to become more
familiar with top executives.

POICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM.

STORAGE:

.These records are maintained in
locked file cabinets in a locked room.
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RETRIEVABILITY:

The book is indexed first by
organization, then position title and
name.

SAFEGUARDS:

Access to and use of this record is
limited to the Secretary and to those
persons whose official duties require
such access. (Not releasable under the
Freedom of Information Act without the
permission of those individuals in the,
book.]

RETENTION AND DISPOSALI

These records are destroyed one year
after the person has left the covered
position.

SYSTEM MANAGER(S) AND ADDRESS:

Mail Address: Department of
Transportation, Office of the Secretary,
Executive Personnel Management
Division (M-13), 400 7th Street, S.W.,
Washington, D.C. 20590, Office Location:
Nassif Building, Room 9103.

RECORD ACCESS PROCEDURE:

Employees who wish to gain access or
contest their records should contact the
System Manager(s).

NOTIFICATION PROCEDURES:

Contact System Manager.

RECORD SOURCE CATEGORIES:

Information in this system of records
either comes from the individual to
whom it applies or is derived from
information he supplied.

DOT/FAA 845

SYSTEM NAME:

Correspondence Control and
Information System. DOT/FAA

SYSTEM LOCATION:

Federal Aviation Administration,
Office of the Administrator,
Administrative Staff, 800 Independence
Ave, S.W., Washington, D.C. 20591.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM

Individuals who write, or are referred
in writing by a second party, to the
Administrator, to the Deputy
Administrator, and their immediate
offices; individuals who write, or are
referred in writng by a second party to
the Secretary, to the Deputy Secretary,
to the Deputy Under Secretary and their
immediate offices and the
correspondence which has been referred
to the Federal Aviation Administration;
individuals who are the subject of an
action requiring approval or action by
one of the forenamed, such as appeals,
actions, training, awards, foreign travel
promotions, selections, grievances,

description, application of waivers from
the Federal Aviation Administration.

CATEGORIES OF RECORDS IN THE SYSTM,

Correspondence submitted by, or on
behalf of, an individual, including
resumes, letters of reference, etc;
responses to such correspondence; staff
recommendations on actions requiring
approval or action by the Administrator,
the Deputy Administrator, the Secretary,
the Deputy Secretary, and the Deputy
Under Secretary.

ROUTINE USES OF RECORDS MAINTAINED IN
TH11 SYSTEM, INCWDING CATEGORIES OF
USERS AND THE PURPOSES Of SUCH USEs:

Referral to the appropriate action
office within or outside the Department
or agency for preparation of a response.

Referral to the appropriate agency for
actions involving matters of law, or
regulations beyond the responsibility of
the agency or Department such as the
Department of Justice in matters of law
enforcement.

As a data source for management
information, such as briefing material on
hearings, trend analysis, responsiveness,
etc.

POUCIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM.

STORAGE:

Computer Magnetic disk.

RETRIEVABIITrY

Access is by suspense date,
correspondence date, subject matter,
senders name, referring individual,
action office, and type.

SAFEGUARDS:

Terminal access through the system's
software is limited to the
Administrator's Administrative Staff.

RETENTION AND DISPOSAL:

Hard-copy records are transferred to
the Federal Records Center when three
years old to be destroyed when ten
years old.

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Administrative Staff, Office of
the Administrator, Federal Aviation
Administration, 800 Independence
Avenue, S.W., Washington, D.C. 20W591.

NOTIFICATION PROCEDURE:

Individuals wishing to know if their
records appear in this system of records
may inquire in person or in writing to
the System Manager.

RECORD ACCESS PROCEDURES:

Individuals who desire access to the
information about themselves in this
system of records should contact or

address their inquiries to the System
Manager.

CONTESTING RECORD PROCEDURES:

Individuals who desire to contest
information about themselves contained
in this system of records should contact
or address their inquiries to the
Administrator, or his delegate, at the
following address: Federal Aviation
Administration, Office of the
Administrator, 800 Independence
Avenue, S.W., Washington D.C. 20591.

RECORD SOURCE CATEGORIES.

Correspondence from individuals,
their representatives, or sponsors.
Response to incoming correspondence.
Related material for background as
appropriate.

DOT/FAA 846
SYSTEM NAME:

Airport Solicitation Permit
Application File, DOT/FAA

SYSTEM LOCATIOw

Federal Aviation Administration.
Operations Office, Washington
National Airport, Washington. D.C.
20001.

Federal Aviation Administration
Operations Office, Dulles
International Airport, Washington,
D.C. 20041.

CATEGORIES OF RECORDS IN THE SYSTEM=

Completed applications for Airport
Solicitation Permits; documentation of
each solicitor's authority to represent
the organization for which he or'sEe
claims to be soliciting.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Authority for the operation of this
system Is Public Law 96-193, enacted
February 18, 1980.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND PURPOSES OF SUCH USES:

Preparation and issuance of Airport
Solicitation Permits, which indicate the
solicitor's name and the organization for
which he is soliciting. Permits will be
issued by airport operations personnel.

Disclosure to members of the public
upon request, to permit the public to be
informed as to who is soliciting at the
airport and for what cause.

POUCIES AND PRACTICES FOR STORING,
RETRIEVIN0, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM.

STORAGE:

Application forms and any attached
documentation are retained at the
Operations Offices of National and
Dulles Airports.

60105
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RETRIEVABILITY:

Applications are maintained in
chronological order, not by name. There
is no means for retrieval ofrecords
pertaining to a particular individual
other than manual search of the entire.
file.

SAFEGUARDS:

The file is in the custody of the Duty
Operations Officer.

RETENTION AND DISPOSAL=
Applications will normally be

destroyed within 60 days of the date
submitted.

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Operations Division, Washington
National Airport, Federal Aviation
Administration, Washington National
Airport, Washington, D.C. 20001.

Chief, Operations Division, Dulles
International Airport, Federal
Aviation Administration, Dulles
International Airport, Washington,
D.C. 20041.

NOTIFICATION PROCEDURE:-

Individuals wishing to know if their,
records appear in this system of records
may inquire in person or in writing to
the System Manager.

RECORD ACCESS PROCEDURES:

Individuals who desire access to the
information about themselves in this
system of records should contact or
address their inquiries to the System
Manager.

CONTESTING RECORD PkOCEDURES:

Same as "Record access procedures."

RECORD SOURCE CATEGORIES:

Application forms and related
documentation furnished by airport
solicitors.

DOT/NHTSA 470

SYSTEM NAME:

Unreported Accident Survey, DOT]
NHTSA.

SYSTEM LOCATION:

Westat, Inc., 11600 Nebel Street,
Rockville, Maryland 20852.

CATEGORY OF INDIVIDUALS COVERED BY THE
SYSTEM:

Licensed drivers living inhouseholds7
with telephones.

CATEGORY OF RECORDS IN THE SYSTEM:

Characteristics of drivers and motor
vehicles.involved in unreported
accidents, including the environmental,
vehicle and driver condition, and their
severity in terms of injury and damage.

ROUTINE USES OF RECORDS IN THE SYSTEM,
INCLUDING CATEGORIES OF USERS AND THE
PURPOSES OF SUCH USES:.

The data will be used by the
contractor to develop estimates of the
frequency and severity of injury and
property damage resulting from
unreported acciijents nationwide. The
records will also be used to determine
the need for periodic surveys of
unreported accidents by comparing their
characteristics with those reported
accidents. If the data vary significantly,'
additional analysis will be necessary to
ensure the continuing validity of agency
records. Personal identifiers will be used
initially to perform a quality control
review of the data. Following
completion of the interview stage
(approximately three months),
identifiers will be deleted and
information will be maintained in a
sanitized file.

POLICIES AND PRACTICES FOR STORING,
RETRIEVINGJ ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM.

STORAGE:.

Responses will be maintained initially
on hard copy files, then on magnetic
tape after personal identifiers have been
removed.

RETRIEVABILITY:

Personal name with an assigned
sequence number.

SAFEGUARDS.

Files are stored in locked cabinets
within a secured area. Only individuals
with the "need to know" are allowed
access to this file.

RETENTION AND DISPOSAL:

File will be retrievable by personal
name for approximately three months
after the interview stage. After that, the
sanitized file will be maintained for
duration ofthe contract (about two
years) and destroyed following~contract
completion.

SYSTEM MANGER(S) AND ADDRESS:

Chief, Information Systems Division,
NRD-33,National Center for Statistics
and Analysis, Room 6117,400 7th Street,
S.W., Washington, D.C. 20590.

NOTIFICATION PROCEDURE:

Apply-to System Manager.

RECORD ACCESS PROCEDURES:

Apply to System Manager.

CONTESTING RECORD PROCEDURES:

Apply to System Manager.

RECORD SOURCE CATEGORIES:

Responses of household members to
telephone inquiries.
[FR Doc. 80-28003 Filed 9-10-B0 8.45 am)
BILLNG CODE 4910-2-M

VETERANS ADMINISTRATION

Station Committee on Educational
Allowances; Meeting

Notice is hereby given pursuant to
Section V, Review Procedure and
Hearing Rules, Station Committee on
Educational Allowances that on October
15, 1980, at 10:00 a.m., the Veteraris
Administration Regional Office,
Columbia, South Carolina Station
Committee on Educational Allowances
shall at Room 531, Conference Room,
Fifth Floor, VA Regional Office, 1801
Assembly Street, Columbia, South
Carolina, conduct a hearing to
determine whether Veterans
Administration benefits to all eligible
persons enrolled in Patterson's School of
Barbering, 2353 Stark Street, Columbia,
South Carolina, 29205, should be
discontinued as provided in 38 CFR
21.4134, because a requirement of law is
not being met or a provision of the law
has been violated. All interested
persons shall be permitted to attend,
appear before, or file statements with
the committee at that time and place.'

Dated: Soptember 2.1980.
R. Stedman Sloan, Jr.,
Director, VA Regional Office.
IFR Dec. 80-27895 Filed 9-10-M. 8:43 am)
BILNG CODE 8320-01-M
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FEDERAL-DEPOSIT INSURANCE
CORPORATION.

Notice of agency meeting.
Pursuant to the provisions of the

"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given that
the Federal Deposit Insurance
Corporation's Board of Directors will
meet in open session at 2:00 p.m. on
Monday, September 15,1980, to consider
the following matters:

Disposition of minutes of previous
meetings.

Memorandum and Resolution re:
Conforming Amendments to Part 335 of
the Corporation's rules and regulations
(Required by Section 12(i) of the
Securities Exchange Act of 1934).

Memorandum and Resolution re:
Delegations of Authority-Division of
Liquidation.

Reports of committees and officers:

Minutes of the actions approved by the
Committee on Liquidations, Loans and
Purchases of Assets pursuant to authority
delegated by the Board of Directors.

Reports of the Director of the Division of
Bank Supervision with respect to
applications or requests approved by him
and the various Regional Directors
pursuant to authority delegated by the
Board of Directors.

The meeting will be held in the Board
Room on the sixth floor of the FDIC
Building located at 550 17th Street, N.W.,
Washington, D.C.

Requests for information concerning
the meeting may be directed to Mr.
Hoyle L. Robinson, Executive Secretary
of the Corporation, at (202) 389-4425.

Dated: September 8.1980.

Federal Deposit Insurance Corporation.
Hoyle L Robinson,
E'ecutive Secretary.
[S-1676-8 Fided 940 1159 ]ar
BILLING CODE 6714-01-"

2

FEDERAL DEPOSIT INSURANCE
'CORPORATION.
Notice of agency meeting.

Pursuant to the provsions of the
"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given that
at 2:30 p.m. on Monday, September 15,
1980, the Federal Deposit Insurance
Corporation's Board of Directors will
meet in closed session, by vote of the
Board of Directors pursuant to sections
552b[c)(2), (c)(4),(c](6), (c)(8),[c)(9)(A(il),
and (c)(9](B) of Title 5, United States
Code, to consider the following matters:

Applications for Federal deposit
insurance:

The Cape Cod Five Cents Savings Bank. an
operating noninsured mutual savings bank.
located in Harwich Port. Massachusetts,
for Federal deposit Insurance.

Gotham Bank of New York. a proposed new
bank. to be located at 1412 Broadway, New
York (Manhattan), New York. for Federal
deposit insurance.

Stewardship Bank of Oregon. a proposed new
bank. to be located at 1918 N.E. 181st
Avenue. Multnomah County (P.O.
Portland), Oregon. for Federal deposit
insurance.

Empire State Bank of Layton, a proposed new
bank, to be located at 1275 North Hill Field
Road. Layton. Utah, for Federal deposity
insurance.

Request for consent to retan assets at
brancl
National Bank of Greece, SA, Chicago.

Illinois.

Notice of acquisition of controlb
Pioner Bank. Salt Lake City, Utah.

Recommendations regarding the
liquidation of a bank's assets acquired
by the Corporation in its capacity as
receiver, liquidatdr, or liquidating agent
of those assets:
Case No. 44-439-SR (Amended)-Citizens

State Bank, Carrizo Springs, Texas.
Case No. 44.451-SR-American Bank & Trust

Company. New York. New York.
Case No. 44,459-SR-Bank or Lake Helen.

Lake Helen, Florida.
Case No. 44.460-VR-United States National

Bank. San Diego. Calif.

Appeal, pursuant to the Freedom of
Information Act, from the Corporation's

earlier partial denial of a request for
records.

Recommendations with respect to the
initiation, termination, or conduct of
administrative enforcement proceedings
(cease-and-desist proceedings,
termination-of-insurance proceedings,
suspension or removal proceedings, or
assessment of civil money penalties]
against certain insured banks or officers,
directors, employees, agents, or other
persons participating in the conduct of
the affairs thereof:
Names of persons and names and locations

of banks authorized to be exempt from
disclosure pursuant to the provisions of
subsections (c)(6). (cJ(8). and (c](9](A](iiI of
the "Government in the Sunshine Act" (5
U.S.C. 552b(cX](), (c](8), and (c](9](A)fii).

Personnel actions regarding
appointments, promotions,
administrative pay increases,
reassignments, retirements, separations,
removals, etc.:
Names of employees authorized to be exempt

from disclosure pursuant to the provisions
of subsections (c)(2) and (c)(6) of the
"Government in Sunshine Act" (5 US.C.
52b(c)(2) and (cX6)).
The meeting will be held in the Board

Room on the Sixth floor of the FDIC
Building located at 550-17th Street.
N.W., Washington, D.C.

Requests for information concerning
the meeting may be directed to the
Hoyle L Robinson, Executive Secretary
of the Corporation, at (202) 389-4425.

Dated. September 8,1900.
Federal Deposit Insurance Corporation.
Hoyle L Robinson.
EvecuIAe Secretar.
IS-167.410 FMld S- 11,10.1-1
ILUNG CODE 6714-01-1

3

FEDERAL DEPOSIT INSURANCE
CORPORATION.
Notice of Changes in Subject Matter of
Agency Meeting.

Pursuant to the provisions of
subsection (e)(2) of the "Government in
the Sunshine Act" (5 U.S.C. 552b[e)(2)),
notice Is hereby given that at its closed
meeting held at 11:30 a.m. on Monday,
September 8,1980, the Corporation's
Board of Directors determined, on
motion of Chairman Irvihe H. Sprague,
seconded by Director William I.L Isaac
(Appointive). concurred in by Director
John G. Heimann (Comptroller of the
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Currency), that Curporation business
required the addition to the agenda for
consideration at the meeting, on less
than seven days' notice to the public, of
the following matters:
Recommendation regarding the liquidation of

assets acquired by the Corporation from
The Mission State Bank and Trust
Company, Mission, Kansas (Case No.
44,463-L).

Recommendations regarding First
Pennsylvania Bank N.A., Bala-Cynwyd,
Pennsylvania and Fifst Pennsylvania
Corporation, Philadelphia, Pennsylvania.

The Board further determined, by that
same majority vote, that no earlier
notice of the changes in the subject
matter of the meeting was practicable;
that the public interest did not require
consideration of the natters in a
meeting open to public observation; and
that the matters could be considered in
a closed meeting by authority of
subsections (c)(4) and (c)(9)(BJ of the
"Government in the Sunshine Act" (5
U.S.C. 552b(c)(4) and (c)(9)(1J).

Dated: September 8,1980.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executlve Secretary.
IS-107&0-0 Filed 9-0-80 11:13 am]

BILLING CODE 6714-01-M

4

FEDERAL ELECTION COMMISSION.
DATE AND TIME: Tuesday, September 16,
1980 at 10 a.m.
PLACE: 1325 KStreet NW., Washington,
D.C.
STATUS: This meeting will be closed to
the public.
MATTERS TO BE CONSIDERED: Personnel,
Litigation, Audits, Audit and
Complaincd Thresholds.

DATE AND TIME: Wednesday, September
17, 1980 at 10 a.m.
PLACE: 1325 K Street NW., Washington,
D.C.
STATUS: This meeting will be closed to
the public.
MATTERS TO BE CONSIDERED: Any
matters not concluded on September 16,
1980.

DATE AND TIME: Thursday, September 18,
1980 at 10 a.m.
PLACE: 1325 K Street NW., Washington,
D.C. (fifth floor).
STATUS: This meeting will be open to the
public.
MATTERS T, BE CONSIDERED:

Setting of dates for future meetings.
Correction and approval of minutes.

Certifications
,Advisory Opinions:
Draft AO 1980-94-John W. Kerr, Jr.,

Treasurer, Whitehurst for Congress
Committee.

Draft AO 1980-95:-Daniel L. Murphy,
President, First National Bank of Florida.

Draft AO 1980-100-William B. Deyo. Jr.,
Revere Sugar Corporation.

1980 Election and related matters.
Apprbpriations and budget.
Pending legislation.
Classification actions.
Routine administrative matters.

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Public Information
Officer, telephone: 202-523-4065.
Marjorie W. Emnlions,
Secretary to the Commission.
[s-1681-ao Filed 9-9-w0, i19 am]
BILLING CODE 6714-01-M

5

INTERNATIONAL TRADE COMMISSION
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. 45 FR 582967,
September 2, 1980.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10 a.m., Tuesday,
September 9, 1980.
CHANGES IN THE MEETING: Emergency
actionto close a portion of the meeting
originally announced as olpen to the
public.

Pursuant to the specific exemptions of
5 U.S.C. 552b(c)(4) and in conformity
with 19 C.F.R. 201.36(b)(4),
Commissioners Alberger, Calhoun,
Moore, Bedell, and Stern voted by
action jacket OPZ-80-143 to hold the
briefing with respect to Item No.5
[Investigaion 303-TA-14 [Preliminary]
(Animal Identification Tags from New
Zealand)-briefLng and vote] in closed
session.

'Commissioners Alberger, Calhoun,
Moore, Bedell, and Stem also
determined, pursuant to 19 C.F.R.
201.37(b) that Commission business
requires the change in the determination
of the Commission to open or close this
portion of the meeting and directed the
issuance of this notice at the earliest
practicable time.
CONTACT PERSON FOR MORE
INFORMATION: Kenneth M. Mason,
Secretary (202) 523-0161.
IS-1675-80 Filed 9-9-M. 9.55 am]
BILLING CODE 7020-02-M

6
NUCLEAR REGULATORY COMMISSION.
DATE: Monday, September 8,1980.
PLACE: Commissioner's conference
room, 1717 H1 Street NW., Washington,
D.C.

STATUS: Open.
MATTERS TO BE CONSIDERED:

4p.m.
1. Discussion of Commission Program to

Review Opeiating License Applications
(approximately 2 hours, public meeting).

ADDITIONAL INFORMATION: By vote of 3.0
(Commissioner Gilinsky not present) on
September 8, the Comnission
determined pursuant to 5 U.S.C.
552b(e)(1) and § 9.107(a) of the
Commission's rules that Commission
business requires that the above agenda
item be held on less than one week's

'notice to the public.
CONTACT PERSON FOR MORE
INFORMATION: Walter Magee (202) 034-
1410.
AUTOMATIC TELEPHONE ANSWERING
SERVICE FOR SCHEDULE UPDATE: (20Z)
634-1498.

Those planning to attend a meeting
should reverify the status on the day of
the meeting.
Roger M. Tweed,
Office of the Secretary,
IS-1680-90 Filed 99-M0. 237 am
BILLING CODE 7590-01-M
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The follo,4ing agencies have agreed to publish all This Is a volunhary pram. (See OFR NOTICE
doaments on tWo assigned days of the week FR 32914, August 6, 1976.)
(Monday/Thursday or Tuesday/Friday).

&orafy Tuesday wee--d.V Thursday lyeny

DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS
DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS
DOT/FAA USDA/FSQS DOT/FAA USDA/FSOS
DOT/FHWA USDA/REA DOT/FHWA USDA/REA
DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM
DOT/NHTSA LABOR DOT/NHTSA LABOR
DOT/RSPA . HHS/FDA DOT/RSPA HHS/FDA
DOT/SLSDC DOT/SLSDC
DOT/UMTA DOT/UMTA
CSA CSA

Documents normally scheduled for publication on a day that will be a NOTE: As of September 2, 1980, documents from
Federal holiday will be published the next work day following the holiday. the Animal and Plant Health Inspection Service,
Comments on this program are still invited.
Comments should be submitted to the Day-of-the-Week Program Coordinator. Department of Agriculture, will no longer be
Office of the Federal Register, National Archives and Records Service, assigned Jo the Tuesday/FrIday publication
General Services Administration, Washington, D.C. 20408 schedule.

REMINDERS

The "reminders" below identify documents that appeared in issues of
the Federal Register 15 days or more ago. Inclusion or exclusion from
this list has no legal significance,'

Rules Going Into Ef(ect Today
ENERGY DEPARTMENT

Conservation and Solar Energy Office-.-'.
53714 8-12-80 / Energy conservation; test procedures f6r

furnaces
HOUSING AND URBAN DEVELOPMENT
Assistant Secretary for Housing-Federal Housing
Commissioner-

50731 7-31-80 / Mortgage and loan insurance programis;
amendments to make section 8 replacement reserve
provisions applicable to HUD-insured section 8 projects

50731, Z-31-80 / Mortgage and loan insurance programs; section 8
51771, replacement reserve provisions applicable to HUD-insured

section 8 projects
50732 7-31-80 / Mortgage and loan insurance programs;

limitation on distributions provisions applicable to HUD-
insured section 8 projects.

50734 7-31-80 / Mortgage insurance and interest reduction
payment for rental projects; rental assistance payments,
non-insured 236 projects
Government National Mortgage Association-

50734 7-31-80 / Combination mobile home and lot loans;
mortgage-backed securities program

40556 6-13-80 / Guaranty of mortgage-backed securities; issuers'
securities marketing and trading activities

List of Public Laws

Last Listihg September 10, 1980 ,
This is a continuing listing of public bills from the current session of
Congress wlich'have become Federal Laws. The text of laws Is not
published in the Federal Register but may be' ordered In Individual
pamphlet form (referred to as "slip laws") from the Superintendent
of Documents, U.S. Government Printing Office, Washington, D.C.
20409 (telephone 202-275-3030).
H.R. 8010 / Pub. L 96-341 To amend the Comprehensive.

Employment and Training Act to deslgnate a Job Corps
Center as the "Earle C. Clements Job Corps Center". (Sept.
8.1980; 94 Stat. 1076) Price: $1.

MR. 6974 / Pub. L 96-342 Department of Defense Authorization
Act 1981 (Sept 8, 1980; 94 Stat 1077) Price: $2.25.

H.R. 5168/ Pub. L 96-343 Military Personnel and Compensation
Amendments of 1980 (Sept 8,1980; 94 Stat. 1123) Price:
$1.25.

S. 2680/ Pub. L 96-344 To improve the administration of the
Historic Sites, Buildings and Antiquities Act of 1935 (49 Stat.
666) (Sept 8, 1980; 94 Stat 1133) Price: $1.

H.R. 5892/.Pub. L 96-345 Wind Energy Systems Act of 1980
(Sept. 8, 1980; 94 Stat 1139) Price: $1.25.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 11, 21, 23, 25,27,29,31,
33, 35, 43, 45, and 91

[Docket Nos. 14779 and 14324;
Amendments Nos. 11-20; 21-51; 23-26; 25-
54; 27-18; 29-20; 31-4; 33-9; 35-5; 43-20;
45-12; and 91-167]

Airworthiness Review Program;
Amendment No. 8A: Aircraft, Engine,
and Propeller Airworthiness, and
Procedural Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: These amendments to the
Federal Aviation Regulations update
and improve the airworthiness
standards applicable to the type
certification of aircraft, engines,
propellers, related operating rules, and
procedural requirements. These
amendments are part of the
Airworthiness Review Program.

EFFECTIVE DATE: October 14, 1980.
FOR FURTHER INFORMATION CONTACT:
Marvin J..Walker, Regulatory Review
Branch, AVS-22, Safety Regulations
Staff, Associate Administrator for
Aviation Standards, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
Telephone: (202) 755-8714
SUPPLEMENTARY INFORMATION: These
amendments are the ninth and last in a
series of amendments issued as part of
the Airworthiness Review Program.

The following amendments have
previously been issued as part of this
program:

Title and Federal Register (FR) Citation

Amendment No. 1: Form Number and
Clarifying Revisions (40 FR 2576; Jan.
14,1975)

Amendment No. 2: Rotorcraft
Anticollision Light Standards (41 FR
5290; Feb. 5, 1976)

Amendment No. 3: Miscellaneous
Amendments (41 FR 55454; Dec. 20,
1976)

Amendment No. 4: Powerplant
Amendments (42 FR'15034; March 17,
1977)

Amendment No. 5: Equipment and
Systems Amendments (42 FR 36960;
July 18, 1977)

Amendment No. 6: Flight Amendments
(43 FR 2302; Jan. 16, 1978)

Amendment No. 7: Airframe
Amendments (43 FR 50578; Oct. 30,
1978)

Amendment No. 8: Cabin Safety and
Flight Attendant Amendments (45 FR
7750; Feb. 4, 1980) .
These amendments are for the most

part based on Notice 75-31 which was
published in the Federal Register on July
11, 1975 (40 FR 29410), as well as a
number of proposals contained in the
following notices of proposed rule
making: Notice 75-10 (40 FR 10802;
March 7, 1975); Notice 75-19 (40 FR
21866; May 19,1975); and Notice 75-26
(40 FR 24802; June 10, 1975).
Amendments based on the latter three
notices have already been issued as a
part of the Airworthiness Review'
Program, specifically those titled
Miscellaneous Amendments,
Powerplant Amendments, and Airframe
Amendments, respectively. Final action
on certain of the proposals was
deferred, however, at the time the
amendments were issued as further
consideration and review of these-
proposals was considered necessary. In
other cases, final action was deferred so
,that they could be considered together
with related proposals contained in
other notices.

Certain proposals identified as Group
2 in Appendix I to Notice 75-31 were
deferred to be dealt with in a lIter
notice as a part of the Airworthiness
Review Program. These proposals all
addressed the concept of periodically
updating the certification basis of
airplane models in long-term production.
Such recertification every five or ten
years would be intended to ensure that
the level of safety of all airplanes in
service keep pace with the current level
of safety expectations. The FAA has
now determined that these proposals
more appropriately should be examined
as a separate issue in a future regulatory
action. Accordingly, the proposals
identified as Group 2 in Appendix 1 to
Notice 75-31 are being dropped from the
Airworthiness Review Program.

•Proposals relating to cabin safety and
flight attendants, which are identified in
this amendment, were extracted from
Notice 75-31 (40 FR 29410; July 11, 1975)
and handled on an expedited basis.
Those rules were published in the Cabin
Safety and Flight Attendant
Amendments (45 FR 7750; February 4,
1980).

Interested persons have been given an
opportunity to participate in the making
of these amendments and due
consideration has been given to all
matters presented. The proposals and
comments are discussed beloiv.
Substantive changes and changes of an
editorial and clarifying nature have been
made to the proposed rules based upon
relevant comments received and further

review within the FAA. Except for minor
editorial and clarifying changes and the
substantive changes discussed below,
these amendments and the reasons for
them are the same as those contained in
Notices 75-10, 75-19, 75-26, and 75-31,
Discussion of Comments

The following discussions are keyed
to the like-numbered proposals
contained in Notices 75-10, 75-19, 75-20,
and 75-31, and are presented in the
same order as the corresponding
amendments found in the rules portion
of this document.

Proposal 8-1. The proposal to amend
§ 1.1 in order to transfer the definitions
for rated power and thrust to a new
§ 33.6 is withdrawn. It is considered that
such a change may introduce confusion
in the administration of aircraft •
certification rules. See also Proposal 8-
94.

Proposal 8-2. Several commenters
object to proposed § 21.16(a) which
would delete reference to a "novel and
unusual design feature" as a necessary
condition for the Administrator to Issue
special conditions, Special conditions
become a part of the designated
applicable regulations for type
certification of a particular product
(aircraft, aircraft engine, or propeller),

One commenter indicates that the
proposed revision is unjustified and
would lead to indiscriminate rule
making, and that instead of simplifying
the administration of the requirements it
would introduce complexity. Another
commenter claims that adoption of
proposed § 21.16(a) would introduce
uncertainty into design requirements.

One commenter suggests that in lieu
of revising § 21.16, the FAA should
perform a study of § 21.21(b)(2), (Section
21.21(b)(2) provides for denial of a type
certificate if an unsafe feature or
characteristic exists in the design under
consideration. Before adoption of
§ 21.16, FAA used § 21.21(b)(2) to issue
special conditions in letter form.) This
commenter suggests that if § 21.21(b](2)
were to continue to be used to issue
special conditions to cover an unsafe
design feature or characteristic that is
not "novel or unusual," it must be
equally applicable to a condition that
exists on more than one (earlier
certificafed) product, further stating that
the other product or products must then
have been type certificated using
existing rules which did not adequately
cover the unsafe design feature or
characteristic. On this premise, the same
commenter asks several rolevant
questions. When § 21.21(b)(2) is applied,
does the FAA make it retroactive to the
other involved models? Are
Airworthiness Directives (Part 39)
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issued? Why wasn't a special condition
issued against the first applicant when
the condition was, in fact, novel or
unusual? Why was this not followed by
a notice of proposed rule making for
future application?

These comments and questions
caused the FAA to completely
reevaluate its practices in designating
the applicable regulations for type
certification under § 21.17(a), commonly
referred to as defining a "type
certification basis."

After further consideration of the
comments received as well as FAA
practice in designating the applicable
regulations, and the objectives of
proposed § 21,16, the FAA agrees that
this proposal should be withdrawn
because of the potential for possible
abuse of general rulemaking procedures,
of the requirements of the
Administrative Procedure Act, and the
intent of Executive Order 12044. As
explained below, the objectives of
proposed § 21.16 will be satisfied by the
application of a new FAA policy
affecting the designation of applicable
regulations for the type certification of
new aircraft, aircraft engines, and
propeller designs. These future practices
are consistent with the FAA General
Rule-Making Procedures of Part 11, the
Administrative Procedure Act, and
Executive Order 12044.

Section 21.16 is one paragraph of a
number of paragraphs used to define the
type certification basis of a new
product. Companion paragraphs of
importance to this discussion include
§ § 21.17 and 21.21. Section 21.17(a)
provides that the applicable
airworthiness standards are (1] those
requirements of this subchapter that are
effective on the date of application for a
type certificate, unless otherwise
specified by the Administrator or unless
compliance with later effective
amendments is elected by the applicant
or required by special retroactive
regulations (e.g., § 25.2), and (2] any
special conditions prescribed by the
Administrator in accordance with
§ 21.16. Section 21.16 provides for the
issuance of special conditions when the
Administrator finds that the existing
airworthiness standards do not contain
adequate or appropriate safety
standards because of novel or unusual
design features of the product to be type
certificated. Section 21.21(b)(1) permits
noncompliance with specific provisions
of the airworthiness standards when
there are compensating factors that
provide an equivalent level of safety.
Such determinations are commonly
referred to as "equivalent safety
findings." Section 21.21(b](2) provides

for the denial of a type certificate,
notwithstanding a showing of
compliance with the applicable
airworthiness standards designated in
accordance with § 21.17, if the
Administrator finds an unsafe feature or
characteristic or the product for the
category in which certification is
requested.

Sections 21.16, 21.17, and 21.21, taken
together with FAA policy in designating
the applicable regulations must
Tecognize and balance four important
considerations: (1) The FAA has an
obligation under Section 601 of the
Federal Aviation Act of 1958 to keep the
airworthiness standards of this
subchapter (i.e., FARs 23, 25, 27, 29, 31,
33, and 35) as current as practicable; (2)
the type certificate applicant has a right
and a need to know, in very specific
terms, what the applicable
airworthiness standards will be in order
to finalize the detail design of its
product and to enable the applicant to
make reasonable performance
guarantees to its potential customers; (3)
in the interests of safety, rapid
technological advances presently being
made by the civil aircraft industry
require that the FAA be able to issue
special conditions to address truly novel
or unusual design features that it has, as
yet, not had an adequate opportunity to
envisage in the airworthiness standards
through the general rulemaking process;
and (4) because the airworthiness
standards of this subchapter are
intentionally objective in nature to allow
flexibility in design, the FAA must
retain the prerogatives both to make
equivalent safety findings and to deny a
type certificate whenever an unsafe
design feature or characteristic is found
during the type certification process.

The phrase "novel or unusual" as
used in § 21.16 is a very relative term.
As used hereafter in applying § 21.16 to
justify the Issuance of special
conditions, "novel or unusual" will be
taken with respect to the state of
technology envisaged by the applicable
airworthiness standards of this
subchapter. It must be recognized that in
some areas which will vary from time to
time the state of the regulations may
somewhat lag the state of the art in new
design because of the rapidity in which
the state of the art is advancing in civil
aeronautical design and because of the
time required to develop the experience
base needed by the FAA to proceed
with general rule making. Applicants for
type certification of a new design have
the opportunity to mitigate the Impact of
not knowing the precise airworthiness
standards to be applied for "novel or
unusual design features" by consulting

with the FAA early in their certification
planning when such features are
suspected or known by the applicant to
exist. It should also be recognized that,
because of the intentional objective
nature of the airworthiness standards of
this subchapter, many new design
features which might be thought of as
"novel or unusual design features" may
already be adequately covered by
existing regulations, thus obviating the
need to issue special conditions.

Henceforth, the special condition will
not be issued for general upgrading of
the applicable airworthiness standards
when novel or unusual design features
are not involved. Whenever the FAA
determines that an upgrading of the
airworthiness standards of this
subchapter is warranted, the upgrading
will be promulgated as an amendment to
this subchapter consistent with the
general rulemaking procedures of FAR
Part 11, the Administrative Procedure
Act, and Executive Order 12044. Should
the FAA conclude that there is a
compelling safety need to apply a
proposed amendment retroactively to
designs already type certificated or to
designs for which a type certificate
application is in progress, the
retroactive aspects of the proposed
amendment, if supportable by a
regulatory analysis completed in
accordance with Executive Order 12044,
will be announced in the notice of
proposed rule making for that
amendment. Public comments on the
proposed retroactive aspects will be
considered in determining the
applicability of the adopted rule.

A number of products for which
special conditions have not as yet been
issued are undergoing type certification
at the time of this amendment. Should
the FAA conclude that recent or future
amendments to this subchapter should
be applied to these products that would
not otherwise be applicable under
§ 21.17 (a) (1) then an amendment to
require retroactive application will be
proposed and acted upon through the
general rulemaking process explained
above, in lieu of issuing special
conditions under § 21.16.

Also, the provisions of § 21.21(b]2)
will no longer be used to justify the
issuance of special conditions. However,
just as an Airworthiness Directive may
be issued under Part 39 to require the
correction of an unsafe condition that is
likely to exist or develop in a product of
the same type design, notwithstanding a
showing of compliance with the
applicable airworthiness standards,
§ 21.21(b)(2) may.continue to be used to
deny issuance of a type certificate if a
similar unsafe feature or characteristic
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is found during the type certification
process, notwithstanding a showing of
compliance with requirements
designated by § 21.17. The unsafe
features and characteristics envisaged
by § 21.21 (b) (2) are those related to
specific design configuration or product
characteristics of a particular design,
that one would not normally expect the
applicable airworthiness standards to
specifically preclude because of their
intentionally objective na.ture.

It is the practice of the FAA to
develop and publish a Type Certificate
Data Sheet as an integral partof each'
type certificate. The type certification
basis is recorded on the Type Certificate
Data Sheet for public information. In the
future the type certification basis
statement will indentify not only the
applicable regulation. including special
conditions, but also will identify all
exemptions issued pursuant to Part 11,
together with "equivalent safety
findings" made in accordance with
§ 21.21 (b) (1).

For the above reasons, Proposal 8-2'is
withdrawn.

In considering its disposition of the
proposal to amend § 21.16 (a), the FAA
realizes that a "novel or unusual design
feature" today may become a common
design feature of the future. The
issuance of a like special condition for
several product designs will most likely
compel general rule making on that
subject and the history of that special
condition could have a very strong
influence on thinking when general rule
making is initiated. Also, although
special conditions are regulations on
particular product applicability, they are
issued only in the interest of public
safety. For these x easons, Part 11 and
§ 21.16 of Part 21 are amended to require
special conditions to be issued in
accordance with the existing general
rule-making procedures. As is now the
case, a docket will continue to be
maintained for each set of special
conditions, and all material in the
docket will continue to be available for
public review.

Proposal 8-3. This proposal is one of a
group of proposals dealing with the
establishment of Instructions for
Continued Airworthiness and the
responsibilities of maintenance
personnel and aircraft operators with
respect to those instructions. The group
is made up of the following proposals: 8-
3, 8-5, 8-21, 8-25, 8-58, 8-62, 8-64, 8-67,
8-77, 8-80, 8-89, 8-91, 8-92, 8-3, 8-97, 8-
98, 8-99, 8-204. 8-10G, 8-107, 8-110, and
8-111.

A commenter representing a number
of scheduled air carriers objects to the
requirement in § 21.31(c) that the type
design include the Airworthiness

Limitations section of the Instructions
for Continued Airworthiness because of
the information to be included in that
section. Although this commenter does
not object to including mandatory
replacement times for life-limited parts
-in the Airworthiness Limitations section,
the commenter strongly objects to
including inspection intervals and
related procedures. Under proposed
§ § 43.16 and 91.163(c), the commenter
points out, air carriers would be'
required to comply with these
maintenance-related airworthiness
limitations. The FAA does not agree that
insl;ection intervals and related
procedures can be omitted from the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness. For example, -the
proposed Airworthiness limitations
section on a transport category airplane
must contain mandatory inspection
intervals and related procedures
because the damage-tolerance concept
described in § 25.571 is predicated upon
the use of such inspections to detect
initial cracks in principal structural
elements before crack growth under
repeated loads could progress to a
degree which would cause catastrophic
failure of the ariplane. However, the
FAA does agree that § § 43.16 and
91.163(c) should permit modification of
these intervals and procedures by other
FAA approved methods. Accordingly,
inspection programs approved under
§ § 121.25(b), 121.45, 121.367,123.t1(b),
127.13(b), 127.133,.135.5,135.17,135.419,
135.421, and 135.425, as defined by
approved operations specifications, or
an inspection program approved under
§ 91.217(e) constitute acceptable
alternatives. The appendices.to Parts 23,
25, 29, 31, 33, and 35 as adopted in this
amendment require the applicant to
speify (in the Airworthiness

'Limitations section) mandatory
replacement times', inspection intervals,
and related procedures. Sections 43.16
and 91.163(c) have been revised to show
that only the inspection times and
procedures may be adjusted under
approved alternative programs.

A commenter objects to § 21.31(c),
which in general is applicable to.
manufacturers, since continued
airworthiness, which is covered in 'the
paragraph, is the responsibility of the
operator. Because this comment pertains
more directly to § 21.50, it is dealt with
in conjunction with Proposal 8-5.

In addition to comments relating to
the Instructions for Continued
Airworthiness, a commenter objects to
§ 21.31(a) because the proposal to
include a list of drawings and
specifications in the type design was not

mentioned aLthe Airworthiness Review
Conference. In fact, this proposal did
appear as an FAA comment on Proposal
No. 565 in the Committee I Workbook
(titled "Procedures and Special
Subjects") made available to all
participants at the conference, and may
be found in the docket.

Several commenters object to
§ 21.31(d) because including analyses In
the type design- (1) would be
redundant, since it is already required
as part of the substantiating data: (2) Is
unnecessary, since the drawings and
specifications required under current
§ 21.31(a) provide the .general.
information needed by the FAA and (3)
introduces the possibility that the FAA
would require the manufacturer to
provide any and all data used to prepare
the drawings and specifications, thereby
delaying type certification. The FAA
agrees that proposed § 21.31(d) would
serve no useful purpose and it is
withdrawn.

Proposal 8-4. A commenter objects
that § 21.35(b)(2) eliminates flight testing
for reliability, contending that analysis
and ground test are not dependable as a
basis for certification. In the light of this
comment, and after further
consideration and experience, the FAA
has determined that flight testing for
reliability does provide safety
information not necessarily obtainable
from analysis and ground test.
Accordingly, the proposal to delete the
reference to reliability in § 21.35(b)(2) is
withdrawn.

No adverse comment was received on
the proposal to replace the word"airplanes" in § 21.35(b)(2) with the
word "aircraft" and this amendment to
§ 21.35(b)(2) is adopted without change.

Proposal 8-5. A commenter objects to
the continued airworthiness provisions
of § 21.50(b) (and also proposed
§ 21.31(c)) contending that-(1)
continued airworthiness is the
responsibility of the operator/owner; (2)
current regulations in Parts 23 and 25
already require manufacturers to make
available recommended maintenanco
procedures for the product at thb time of
its delivery; (3) current operating rules
require the operator/owner to establish
and comply with a maintenance
program; and (4) with respect to
transport airplanes, the present FAA
Maintenance Review Board (MRB}
system is an entirely satisfactory way of
establishing the means for maintaining
airworthiness. Current FAA practice
allows operators of new transport
category airplanes to utilize FAA MRB
recommendations (reference FAA
Advisory Circular No. AC 121-22) for
starting their maintenance programs,
and then vary them with FAA approval
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as experience and operating conditions
dictate. The commenter points out that,
contrary to that practice, the
amendment will require the
manufacturer to obtain FAA approval of
its recommended maintenance
procedures before the airplane is type
certificated, and to obtain FAA approval
of revisions to those procedures
(necessitated by any improvement
change in the airplane) before approval
of the change itself. This, the commenter
states, will impose a severe and
unnecessary hardship on the
manufacturer.

On the first and second points,
although the operator/owner does have
responsibility for continued
airworthiness, the FAA has found that
the recommended maintenance
procedures made available under
current regulations are frequently
inadequate in scope and content, and
often do not provide a sound basis for
the operator/owner to maintain the
airworthiness of the aircraft. The FAA
has concluded that the lack of such
recommended maijtenance procedures
can best be remedied by requiring that
they be made available to owners and
operators by the type certificate or
supplemental type certificate holder. On
the third point, while it is true that not
all operators/owners are required to
establish and comply with a continuous
airworthiness program, those that
voluntarily wish to set up such a
program are often handicapped by the
lack of comprehensive instructions,
which would be remedied by § 21.50(b).
On the other hand, those required to
establish a program will benefit from the
more detailed and comprehensive
instructions made available to them
under § 21.50(b). On the fourth point,
which is directed toward aircraft that
will be maintained in accordance with
an FAA approved operations
specification and maintenance program
under Parts 121, 123, 127, 135, or an
approved inspection program under
§ 91.217(e), the FAA recognizes that
these procedures for maintaining
airworthiness of the products have
functioned satisfactorily. In this regard,
the FAA expects that operating
segments of the air transportation
industry would continue to work with
type certification applicants in defining
adequate maintenance instructions prior
to type certification. The FAA MRB
document, which is a product of
contributions made by both the
operators and manufacturer, could be
picked up by the type design holder and
included as a part of the required
Instructions for Continued
Airworthiness, thus continuing the

usefulness of the existing MRB practices
for the original entry into service of new
product designs. Likewise, the
additional maintenance instructions that
would be required and which are not
typical to MRB documents, but are
presently required in air carrier
operators' FAA approved maintenance
programs, could also be picked up by
the type design holder. Therefore, the
screening process that would be utilized
by the FAA in reviewing such
maintenance documents would not
unnecessarily delay type certification or
approval of design changes after
certification. See also the discussion
under Proposal 8-3.

A commenter questions the need for
the provision in § 21.50(b) requiring that
the Airworthiness Limitations section of
the Instructions for Continued
Airworthiness be furnished with each
aircraft, engine, or propeller. The FAA
agrees that this provision is
unnecessary, as the type certificate
holder must make the manual available,
and the operator/owner must comply.
To require a manual to be furnished
with each equipment would be
redundant, and in some instances,
would be unnecessary. Accordingly, the
-requirement that the Airworthiness
Limitations section be furnished with
each airplane or product is revised to
require that the section be furnished to
each owner of the type.

A commenter objects to § 21.50(b)
insofar as it applies to rotorcraft type
certificated under Parts 27 and 29,
contending that the manufacturer is
already required under those parts to
furnish a maintenance manual, which
has allegedly been proven adequate.
The FAA does not agree. The proposed
Instructions for Continued
Airworthiness, which are broader in
scope and more detailed than the
maintenance manual currently required
under Parts 27 and 29, would provide the
operator/owner with the minimum
amount of information needed to
maintain the airworthiness of
increasingly complex rotorcraft
currently being designed.

A commenter suggests that § 21.50[b)
be revised to make it clear that an
aircraft manufacturer need not supply
Instructions for Continued
Airworthiness pertaining to engines and
propellers until the complete aircraft is
delivered to the first retail purchaser.
The continued airworthiness
instructions for propellers and engines
should be provided to the aircraft
manufacturer to facilitate transmittal to
purchasers of the aircraft.

A commenter notes that § 21.50(b)
would require an aircraft manufacturer
to make the Instructions for Continued

Airworthiness available to the owner
upon delivery of the aircraft and to any
other person required to comply with
any of the terms of those instructions
upon request. Since such a request could
be made before the first aircraft
delivery, it could impose an unnecessary
burden on the aircraft manufacturer.
The commenter suggests that § 21.50(b)
be revised so that such a request need
not be filled until after delivery of an
aircraft to the first owner. The FAA
agrees that an early request for the
Instructions for Continued
Airworthiness could impose an
unnecessary burden on the
manufacturer. Additionally, the FAA
notes that airplanes can be delivered to
an operator, prior to full type
certification, with a provisional
airworthiness certificate to allow
activities such as crew training, and
therefore prior to the approval of the
Airworthiness Limitations section.
Accordingly, the phrase "upon request"
has been deleted from § 21.50(b) and the
language has been revised t6 require
that at least one set of the complete
Instructions for Continued
Airworthiness be furnished upon
delivery to the customer, or subsequent
to issuance of the first standard
certificate of airworthiness, whichever
occurs later.

ProposalS-6. Commenters object to
the proposal to make § 21.97(b)
applicable to all products rather than to
engines only because-1) the volume of
paperwork would increase out of
proportion to any benefits that might be
gained; (2) the applications for
supplemental type certificates would be
significantly more complex, since there
are frequently many configuration
variations within an aircraft model and
a fleet operator would have to list all of
the configurations or make separate
application for each; and (3] the term
"specific configuration" must be defined
if the proposal is to be properly
administered. In light of these comments
and after further consideration, the FAA
concludes that this proposal requires
additional study and it is withdrawn.

Proposal 8-7. No unfavorable
comment was received on the proposal
to amend § 21.123 to require a
manufacturer to submit a manual
describing its production inspection
system and means for controlling
materials and parts. Accordingly, the
proposal is adopted without substantive
change.

Proposal 8-8. A commenter objects to
§ 21.143(a)(2) contending that
substitution of the word "supplier" for
"subsidiary" introduces a major change
to the requirements, involving increased
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paperwork -and costs.The FAA does not
agree. The FAA has consistently
admnistered § 21.143(a)(2) as applying
to all raw materials, purchased items,
parts, and assemblies supplied to the
prime manufacturer. The change does
not involve increased paperwork or
costs because it is a semantic -change
which clarifies the definition of persons
or entities subject to the quality control
data requirements of § 21.143,-without
expanding any of those requirements.
The use of the term "subsidiary" is
unclear because it implies -that there
must be a corporate connection between
the prime manufacturer and his supplier.
Accordingly. the language has'been
revised to reflect the FAA's intent that
the quality control data requirements of
§ 21.143fa)(2) apply to all "suppliers " of
each prime manufacturer. For similar
reasons and for internal consistency,
§ 21.143(b) is revised to replace the term
"subsidiary manufacturers" -with the
term "suppliers7'.

Proposal 8-9. No unfavorable
comment was received on the proposal
to amend § 21.182 to ensure that the
proposed new § 45.11(c) is cross
referenced. Accordingly, the proposal is
adopted without substantive change.

Proposal 8-10. A cornmenter raises
the question whether a special flight
permit issued under § 21.197fa)(3) would
serve as a certificate of airworthiness
for international flights. The FAA notes
that international flights cannot be
conducted under special flight permits
issued under § 21.197 unless specifitally
authorized by the foreign authorities
concerned.

Another commenter objects to
§ 21.197[a)(3)(ii) because as worded, the
individual aircraft would have to be
flown for at least 50 hours, thereby
defeating the purpose of the original
proposal (as submitted for the
Airworthiness Review) which aimed at
eliminating unnecessary delays in
obtaining FAA approval of customer
demonstration flights. The commenter
suggests that this provision be changed
to stipulate that the aircraft type must
have been flown for at least 50 hours.
The FAA agrees that since the proposal
concerns aircraft manufactured under a
production certificate, and since the
aircraft type would have been flown for
at least 50 hours during the type
certification program, the 5o hours of-
flight provision is not necessary.
However, the FAA does not agree'with
the commenter's suggested revision. It is
necessary to require that production
flight tests for the individual aircraft
involved be satifactorily completed
before the aircraft is flown on customer
demonstration flights. Accordingly,

§ 21.197(a)(5) is added to perscribe this
condition in place of the 50 hours of
flight provision.

The same commenter also suggests
that J 21.197(a)(3)(iI) should be made
applicable to aircraft produced under a
type certificate only, since such aircraft
received close production surveillance
by the FAA. The FAA agrees that a
production certificate -should not be the
limiting factor in obtaining FAA
approval of customer demonstration
flights. If the aircraft has been
demonstrated to-otherwise meet all the
safety requirements for a standard
airworthiness certificate, ihen customer
demonstration flights could bd
permitted. This proposal is adopted by
the addition vf § 21.197(a)(5).

In addition, the commenter suggests
that proposed § 21.197(a](3)[ii be
amended with areference to the
maintenance and inspection programs
called for under §-21.195 for
Experimental and Subpart C Provisional
Type Certificates. Such procedukes
would unnecessarily complicate the
issuance ofpermits for customer
demonstration flights and would in
effect nullify the original proposal. The
portion of the proposal calling for
maintenance and inspection programs in
these instances is therefore withdrawn.

Proposal8-li. No unfavorable
comments -were received on the
proposal to amend § 23.253(b)(3) to
ensure that high speed buffeting does
not become severe enough lo prevent
the pilot from reading the instruinents or
controlling the airplane. Accordingly,
the proposal is adopted without
substantive change. Also see Proposal
8-28.

Proposal 8-1Z. No unfavorable
comments were received on the
proposal to amend § 23.361 to redefine
the limit engine torque load conditions
to be considered for turbine engine
installations and to make other
clarifying changes. Accordingly, the
proposal is adopted without substantive
change.

Proposal 8-13. The FAA does not
agree with a commenter who suggests
that the lead-in of § 23.371 be revised to
make the gyroscopic load requirements
applicable to piston as well -s turbine
engines. The FAA has no information to
indi:ate a needfor coverage of piston
engines in this regulation, nor was any
submitted by the commenter.

Another commenter concurs with
§ 23.371, assuming that a ratfonal
analysis of loads under § 23.371(a) is an
alternate to the loads specified in
§ 23.371(b). This assumption is correct.
.No change to § 23.371 was proposed in
this regard. Section 23.371 is adopted
without substantive change.

Proposal 8-14. A commenter suggests
that the word "operated" in § 23.720(c)
be replaced by the word "lowered". The
commenter states that the intent of the
rule is to ensure that the gear can be
lowered in an emergency. The FAA
concurs, but the word "extended" is
used to preserve the internal
consistency of the section, Section
23.729(c) is revised accordingly.

This commenter also questions
whether § 23.729(e) would require an"up lock". The commenter is evidently
referring to a "lock" in the sense of a

- positive means other than hydraulic
pressure, as required to keep the gear
extended by §23.729(b). Section
23.729(e) contains no such requirement.

Another commenter suggests that the
second sentence of § 23.729(e) be
revised to add the words "and secured"
after the words "fully extended" and
"fully retracted" in order to clarify what
functions the lights would indicate to the
pilot. The first sentence of the paragraph
clearly states that the indicators shduld
inform the pilot that the gear is secured
in the extended or retracted position.

A commenter states that the proposal
is redundant since the requirement is
already in effect. The FAA does not
agree. This is one of several new
provisions being incorporated into the
current regulations to assure the
reliability of small land-plane landing
gear syMtems.

After further review, the FAA has
determined that the words "and warning
device" should be removed from the
heading of § 23.729(e) to preclude
confusion between the requirements of
this paragraph and those of § 23.729(f),
Section 23.729 is adopted with editorial
changes and the revisions discussed.

Proposal 8-15. A commenter objects
to §23.903(o on the grounds that it
imposes new and unjustified criteria for
restart capability of reciprocating engine
powered airplanes. The FAA believes
the requirement to be fully justified,
Accidents have occurred with
multiengine reciprocating powered, as
well as turbine powered airplanes
becausepilots have not been adequately
apprised of the engine restart envelope
for their airplane. Therefore, the
requirement niust apply to both types of
engine installations.

This commenter further states that
§23.903(g) is acceptable provided that
the "restart requirement is understood to
be within the restart envelope for the
aircraft (if one is approved for the
aircraft)." Present §23.903(e)(3), as
applicable to turbine engine powered
small airplanes, states that it must be
possible to restart an engine in flight,
and §23.903(f) requires that an approved
restart envelope be established.
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Therefore, development of a restart
envelope would be required for the
approval of each turbine engine
powered small airplane. As adopted,
§23.903(g) requires that, following in-
flight shutdown of all engines, electrical
power for ignition exists throughout the
approved restart envelope.

Another commenter states that it
seems inconsistent to require that
electrical power be provided for ignition
but not for rotational capability
sufficient for an engine start. The FAA
does not agree. As adopted, the rule
provides for those circumstances where
engine windmilling speed is sufficient
for restarting but insufficient to provide
electrical power for ignition.

The proposal is adopted without
substantive change. However §23.903(o
is revised to make it clear that the
specified in-flight engine restart
capability is required throughout the
required altitude and airspeed envelope.

Proposal 8-16. No unfavorable
comment was received on adding a new
§23.905(d) referencing propeller blade
pitch control system durability
requirements. Accordingly, §23.905(d) is
adopted without substantive change. For
discussion of a related proposal to add a
new § 35.42, see the discussion under
Proposal 8-103

Proposal &-17. A commenter suggests
that since the requirement for fuel tanks
to retain fuel during a landing with
landing gear retracted or collapsed may
be subject to individual interpretation,
advisory material on compliance
methods should be reviewed with
industry prior to implementation of the
rule. The FAA does not agree. The
revision merely clarifies an existing
requirement. Section 23.967 is adopted
without substantive change.

ProposaI 8-18. A commenter
recommends that the Proposal to add a
new §23.991(d) which requires that
operation of any fuel pump does not
adversely affect continuous engine
operation, be withdrawn or its adoption
delayed while the compatibility of
engine and airplane fuel systems is
studied. The compatibility between
these systems must be established in the
design process, and the relevant design
considerations are well known.
Delaying the requirement in favor of
additional study is not warranted.

Another commenter contends that the
requirement is beyond the needs of
safety. The FAA agrees that the
proposal requirement is too restrictive
and §23.991 (d] is revised to provide that
the operation of any fuel pump may not
affect engine operation so as to create a
hazard.

Two commenters disagree with
adding a new § 23.991(d), contending

that it eliminates present fuel system
designs. The FAA has no information to
suggest that compliance with the revised
section, as discussed above, would be
impossible using present fuel system
designs, nor was any presented by the
commenter.

The proposal is adopted with the
revision discussed above.

Proposol 8-19. No unfavorable
comments were received on the
proposal to amend §23.1306(n) to permit
movement of the propeller blade up to 8'
below the flight low pitch position
before an indication of the movement is
required for the flight crew. Accordingly,
the proposal is adopted without
substantive change.

Proposal 8-2. For comments related
to withdrawal of the proposal to revise
§ 23.1521(a), see Proposal 8-94.

Proposal 8-2L Since the proposal for
§ 23.1529 is substantively identical to
those for 66 25.1529 (Proposal a-58),
27.1529 (Proposal 8-64). and 29.1529
(Proposal 8-77). all comments on these
proposals are considered here.

A commenter notes that although the
explanation for 6 23.1529 makes it clear
that the Instructions for Continued
Airworthiness need not be finalized
until delivery of the first airplane, the
proposal itself seems to require that they
be finalized before type certification.
The commenter suggests that this point
be clarified. The FAA agrees, and
§ § 23.1529, 25.1529, 27.1529, 29.1529,
31.82, 33.4, and 35.4, are revised
accordingly.

In response to a commenter
representing a group of scheduled air
carriers, the FAA notes that, except for
the Airworthiness Limitations section,
there is no requirement that any
operator/owner use the Instructions for
Continued Airworthiness referred to in
§ § 23.1529, 25.1529, 27.1529 and 29.1529.
Moreover, the new § I 43.13(a), 43.16,
and 91.163(c) allow the use of other
methods. In particular, the use of
maintenance manuals and continuous
airworthiness maintenance programs
developed under current Parts 121,123,
127, and 135, or an inspection program
approved under current § 91.217(e).
would be acceptable alternatives to the
Airworthiness Limitations section. This
commenter suggests that language be
added to § 25.1529 to make it clear that
alternatives to the Instructions for
Continued Airworthiness (except the
Airworthiness Limitations section) may
be used. This suggestion was not
adopted because 6§ 43.16 and 91.163(c)
make this provision sufficiently clear.

Proposals 8-22, 8-23, and 8-24. Final
action on Proposals 8-22, 8-23, and 8-24
was taken in Airworthiness Review
Program, Amendment No. 7: Airframe

Amendments (43 FR 50578; Oct. 30.
1978).

Proposal 8L-25. The proposals to add
an appendix to Parts 23, 25.27, and 29
(Proposals 8-62. -67. and 8-80] setting
forth Instructions for Continued
Airworthiness are substantively
identical and are discussed below.
Unless otherwise stated, the discussion
refers to the designated sections in each
of the appendices mentioned above.

§ XX.T(a). A commenter objects to the
concept of specifying requirements (as
opposed to providing guidance] for the
preparation of Instructions for
Continued Airworthiness contending
that such requirements would lead to
time-consuming negotiations between
the manufacturer and the FAA, and that
some flexibility in providing the
instructions is necessary. The appendix
sets forth, in broad objective terms, the
kinds of information the Instructions for
Continued Airworthiness must contain.
Within this framework, the
manufacturer would be free to develop
detailed instructions appropriate to its
aircraft. The FAA is confident that the
appendix provides a reasonable
measure of flexibility, and anticipates
no difficulties or delays in determining
the acceptability of the Instructions
developed by the manufacturer.

§ X.XI1[b). A commenter objects to the
requirement that Instructions for
Continued Airworthiness be provided
for appliances, contending that--(1 this
information is often not available from
the appliance manufacturer; (2) even
when available, the information
sometimes has to be revised for the
particular application in a manner not
approved or intended by the appliance
manufacturen and (31 the information
necessary for customized equipment
installations would be unreasonably
costly to develop. The FAA. does not
agree. Such information. which is
essential to the continued airworthiness
of the aircraft, should be provided for
each required producL Accordingly, the
language of § XX1(b) is revised to make
It clear that If the aircraft manufacturer
does not supply continued airworthiness
instructions for the product, the
Instructions for Continued
Airworthiness for the aircraft must
include this information. See also the
discussion under 6 XX3(a][5](ii.

A commenter objects-to the proposal
to include information on engines and
all appliances in the Instructions for
Continued Airworthiness, contending
that--1) such information should be
furnished by the engine or appliance
manufacturer, and (2) with respect to
appliances, only those for which
standards have been established by
FAA should be covered. On the first
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point, manufacturers of new engine
designs are required to supply the,.
information for their products under
new § 33.4. Manufacturers of new
aircraft using currently certificated
engines are required by § XX.1(b) to
provide the information for the engine in
their Instructions for Continued
Airworthiness for the aircraft. In
practice, the FAA expects this
information to be developed and
supplied by the engine manufacturer. A
similar requirement for appliances
would be administratively impracticable
because of the large number involved.
On the second point, it should be noted
that specific performance and safety
standards have not been established for
all essential appliances. However, upon
further review, the FAA concludes that
it would be unreasonable to require the
aircraft manufacturer to cover
appliances other than those required in
applicable regulations. ,Accordingly,
§ XX.Ib), as adopted, refers only to
appliances "required by this chapter."
§ XX.2. A commenter suggests a

revision of this section to make clear
that the Instructions for Continued
Airworthiness may consist of a series of
volumes, or may be supplied in other
than book'form, such as on microfilm or
microfiche. The language in § XX.2 is
sufficiently broad to cover these
acceptable alternatives. Reference to the
Air Transportation Association of
America Specification No. 100 (where it
appeared) is deleted from § XX.2(b)
because it is nonregulatory.

§ XX.3, lead-in-paragraph. A
commenter objects to the requirement
that the contents of the manual "be
prepared to be understood by the person
who will be responsible for
maintaining" the aircraft or product,
contending that-(1) it would impose a
subjective standard that would be
impossible to meet and (2) it could be
interpreted to mean that, in some
circumstances, manuals for aiicraft to
be exported must be prepared in the
language of the country of export. In
light of these comments, the first
sentence of the lead-in paragraph of
§ XX.3, is revised to read as follows:
"The contents of the manual or manuals
must be prepared in the English
language." This conveys the intent of the
original proposal-A commenter points
out that there may be different levels of
maintenance instructions, directed at
different classes of operators. For
example, the maintenance instructions
provided to a fleet operator or commuter
airline may b'e more comprehensive than
those provided to a fixed base operator.
Any level of maintenance instructions
considered appropriate by the

manufacturer may be submitted,
provided that those instructions comply
with the mihimum standards in the
appendix.

§ XX.3(a)(2). A commenter
recommends that the requirement for
complete descriptions be limited in
scope to the "standard" aircraft and
-"quantity-installed" optional equipment,
contending that it would be virtually
impossible to devise "6 ustom"
maintenance manuals for each product
bepause of the many combinations of
equipment that may be ordered by the
purchaser. In addition, the commenter
states that a manual containing all of
these combinations would be difficult to
use. The FAA does not agree. To
achieve its purpose, the nstructi6ns for
Continued Airworthiness must contain
information on each item of equipment
required by regulation to be installed on
the aircraft. The FAA notes that
supplemental.type certificates (STC's)
are required for installation of
equipment not a part of the type
certificate, and that this maintenance
manual requirement is equally
applicable to the STC applicant.

§ XX.3(a)(3). A commenter
recommends that since maintenance
personnel have no need for the kind of
operating information provided in a
Pilot's Operating Handbook, the
paragraph be revised to require only
basic principles of equipment control
and operation. The FAA agrees, and
§ XX3(a)(3) now refers to "basic control
and operation information."

-§ XX.3(a)(5)(i). A commenter
recommends that applicants be allowed
to refer to a component manufacturer as
a source of information instead of
including the information in the
Instructions for Continued
Airworthiness. The commenter argues
that many component manufacturers
prefer to inaintain control of their
maintenance information to ensure that
it is up to date. In other cases,
maintenance at the factory may be
required because of the complexity of
the equipment. The FAA recognizes that
some accessories, instruments, and
equipment have an exceptionally high
degree of complexity, requiring
specialized maintenance techniques,
test equipment, or expertise. In such
cases, it would be in the interest of
safety to allow the applicant to refer to
the appropriate manufacturer in the
maintenance instructions. The FAA
does not agree, however, that iuch
reference should be allowed in other
circumstances. Section XX.3(a)(5)(i)
(redesignated § XX.3(b](1)) is revised
accordingly.

A commenter recommends that the
last sentence of § XX.3[a)(5][i), be

revised to allow reference to a separate
inspection program, rather than Includo
it in the maintenance Instructions, so
that the inspection program could be
better kept current and also tailored to
an individual operator's needs. The FAA
does not agree. The inspection program
must be set forth in the Instructions for
Continued Airworthiness to ensure Its
availability to those who will benefit
from it.

The FAA, after further study of
§ XX,3{a)(5)(i), has decided that the
provision should specifically require a
description of applicable maintenance
or wear tolerances. Section XX,3(a)(5)(I)
(redesignated § XX.3(b)(1)) is clarified in
this regard.

§ XX,3(a)(5)(ii). A commenter objects
to the words "could occur" in this
paragraph because it-encompasses
everything within the realm of
possibility, thereby unnecessarily
increasing the volume of the
maintenance instructions. The phrase
"probable malfunctions" replaces the
phrase "typical malfunctions that could
occur" in § XX.3(a)(5)(Ii] (redesignated
§ XX.3[b)(2)).

§ XX.3(a)(5[iii). A commenter
suggests that this paragraph would be
clearer if the first three words and the
last five words are deleted. Section
XX.3(a)(5)(iii) (redesignated
§ XX.3(b)(3)) is revised accordingly.

§ XX3(a))(iv. A commenter
suggests revision of this paragraph to
make it clear that the overweight
landing check refers to the condition In
which a certificated landing weight Is
lower than certificated takeoff weight,
since the aircraft manufacturer cannot
speculate what damage might be done
to an aircraft that takes off and must
immediately land at a weight near the
certificated takeoff weight. This
comment may have merit for certain
aircraft. Moreover, since an overweight
landing is but one of several
occurrences which would necessitate a
check to determine aircraft damage, to
single out one occurrence would imply
that the others need not be covered in
the maintenance instructions.
Accordingly, the words "checks after an
overweight landing" are deleted from
§ XX.3(a)(5)(iv).(redesignated
§ XX.3(b{4)).

§ XX.3(b). A commenter recommends'
deletion of the requirement for an
overhaul manual or section, contending
that--1) there are many products that,
for safety reasons, should not to be
overhauled; and (2) the manufacturer
must make the technical assessment as
to whether a product can be safely
overhauled. In the light of these
commehts, and after further
consideration, the FAA finds that those
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portions of § XX.3(b] that provide for
overhaul information only (except for
engines), should not be required in the
Instructions for Continued
Airworthiness. Accordingly,
§§ XX.3(b)(1)(i], XX.3(b)(1}{ii],
XX.3(b)(1)(iv), XX.3(b}(1)viii), and
XX.3(b)(3), are withdrawn. The other
provisions of § XX.3(b) specify
information that is needed for purposes
other than overhaul.

§ XK3(b)(1)(iii). No adverse comment
was received on this proposal to require
structural access plate information.
Accordingly, it is adopted as proposed,
but redesignated § XX.3(c].

§ XX3(b)(1)(v. No adverse comment
was received on this proposal to require
instructions on special inspection
techniques. Accordingly, it is adopted as
proposed, but redesignated § XX.3(d).

§ XX.3(b)(1)v). A commenter points
out that no part can be restored to its
original condition by protective coatings
or treatments. The FAA agrees, and
§ XX.3(b)(1)(vi) (redesignated § XX.3(e))
is revised to make this clear and to
require only the information necessary
to apply protective treatments to the
structure after inspection.

§ XX.3[b)(JlvffiJ. No adverse comment
was received on this proposal to require
data on structural fasteners.
Accordingly, it is adopted as proposed,
but redesignated § XX.3(f).

§ XX 3[b(1)(xJ.). No adverse comment
was received on the proposal to require
a list of special tools. Accordingly, it is
adopted as proposed, but redesignated
§ Xx.3(g).

§ XX.3(c). Three commenters object to
the concept of supplying generalized
repair data. One contended that-{() the
nature of the damage may not be known
in a particular case, though it may
appear to fall under a general repair
"fix"; (2] the safety of the product may
be seriously impaired by repairs made
in such instances; and (3) the
manufacturer can provide alternate
means for a mechanic to obtain repair
data. In the light of these comments, the
FAA agrees that it is not necessary to
include the repair information in the
Instructionslfor Continued
Airworthiness as proposed.
Accordingly, proposed § XX.3(c] is
withdrawn.

§ XX4. A commenter suggests that the
manufacturer should be allowed to list
items in the Airworthiness Limitations
section that it deems necessary to
maintain structural integrity, where such
items are not called out in the applicable
airworthiness standards. Another
commenter, representiang the scheduled
airlines, objects to the inclusion, in the
Airworthiness Limitations section, of
mandatory replacement times for parts

other than life-limited parts and of
mandatory inspection intervals. The
resolution of these comments is
discussed under Proposal 8-3. The
language proposed for the Airworthiness
Limitations sections of the appendices
to Parts 23, 25, 27, and 29 is being
retained, except that the mandatory
replacement times, mandatory
inspection intervals, and related
procedures are specified as those
associated with structural integrity-
including those approved under current
§ XX571. It also is made clear that FAA
approved alternative programs may be
used. To avoid unnecessary restriction
being placed on operation, only these
items are listed in the pertinent
Airworthiness Limitations section.
Other items can of course be listed in
other sections of the Instructions for
Continued Airworthiness.

Proposal 8-26. The addition of new
§§ 25.101(i) and (I) would set forth
requirements for automatic systems that
affect performance, including automatic
takeoff thrust control systems (ATCS).
In view of the evolving technology of
automatic systems, the special features
and functions of each design, and the
complex interrelationships with other
systems, the FAA has concluded that
specific regulations are premature and
that safety considerations can be more
advantageously addressed in special
conditions for specific systems.
Accordingly, Proposal 8-26 and related
Proposals 8-34, 8-48, and the
§ 25.1305(c)(9) portion of 8-50 are
withdrawn.

Proposal 8-27. The revision of
§ 25.111(c)(4) will permit changes in
power or thrust by an automatic takeoff
thrust system but prohibit any change
requiring action by the pilot when
determining the takeoff path. Although
specific proposals relating to criteria for
automatic takeoff thrust systems have
been withdrawn, the FAA believes that
this proposal should be retained as it
standardizes the procedure for
determining the takeoff path, and is
consistent with current practice.

One commenter implies that this rule
change will add the task of monitoring
conditions and instruments and thereby
increase the pilot workload. Other
commenters suggest that a limited
provision for manual throttle setting be
included, or are opposed to the proposal
completely on the grounds that safety
will be compromised in service. Since
the rule will apply in the context of a
determination of performance rather
than an operating requirement, the
proposal is adopted without change.

Proposal 8-28. A commenter suggests
that the term "impair" in
§ 25.253(a)(2)(iii) be changed to

"significantly impair". The FAA does
not agree. In present high altitude, high
Mach number jet airplanes, any
recovery from upset or speed anomaly
must be done essentially by reference to
flight instruments. Therefore, any buffet
or vibration condition which would in
any way impair the pilot's ability to
accurately interpret instrument
information cannot be tolerated. The
same commenter stated that some
interpretative material on vibrational
frequencies and levels of acceleration
would be useful. Use of interpretative
material would divert attention from the
primary consideration, impairment of
pilot ability, which is qualitative.
Proposed § 25.253(a](2](iii) is adopted
without substantive change.

Proposal 7-17. Although no
unfavorable commentwas received on
the proposal to amend § 25.305(d), two
commenters state that their agreement
was with the understanding that both
the discrete gust and the continuous
turbulence analyses are required.
Present § 25.341(a) requires that limit
load factors be established by reference
to a discrete gust encounter. Present
§ 25.305(d) specifies that the dynamic
response of the airplane to vertical and
lateral continuous turbulence must be
taken into account. Both analyses are
required.

Two commenters recommend that
present § 25.341 be amended to require
dynamic loads analysis by reference to
discrete gusts having varying gust
gradient distances. The FAA does not
agree. The combination of discrete gust
analysis under § 25.341 and continuous
turbulence analysis under § 25.305 is
less complex than the method described
by these commenters and provides
sufficient substantiation of strength. The
proposal is adopted without substantive
changes.

Proposal 8-29. Many negative
comments were received on the
proposal to revise § 25.307(a) to require
ultimate load tests for each normal and
failsafe critical load condition. Three ,
commenters indicate that the proposed
regulation would add to the cost and
time required for certification although
present airplane safety records do not
support the need for a change. One
commenter points out that the design
philosophy used for commercial
transports, due to the dominant
Influence of the economic requirement
for long life without structural fatigue
problems, often produces reserve
margins of safety. Another commenter
proposes that ultimate load tests be
limited to structures such as composites,
which substantially differ from
conventional structure. The FAA agrees
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that to conduct ultimate load tests for at
critical load conditions would greatly
increase the amount of testing required,
which is not warranted by the safety
record since there have been he service
features which indicate that present--
methods of substantiation are
inadequate. In many cases failures in
service result from conditions such as
fatigue or corrosion which are not
covered by ultimate load tests. The
proposal to require ultimate testing of all
structural components therefore is
deleted. In some cases, however,
analysis must be supplemented by limit
and/or ultimate load tests. The
amendment, as addpted, is revised
accordingly.

Proposal 8-30. 8everal negative
comments were received on § § 25.365
(e) and (f), requiring airplane designers
to consider pressure vessel
decompression resulting from the loss of
any nonplug door, detonation of a bomb
within the cabin at all probable
locations, and engine disintegration.
Several commenters oppose designing
for the loss of a nonplug door, stating
that there is no reason why nonplug
doors cannot be designed to be as safe
as plug doors. These commenters
suggest that the door design criteria be
upgraded to improve door integrity. The
FAA agrees that door integrity should
be improved to the extent that design for
their loss is not justified. Therefore
§ 25.783 is revised in response to
Proposal 8-35 to require this improved,
level and § 25.365(e)(1) is withdrawn.

Many commenters object to designing
for all possible bomb detonations and
probable bomb locations.-A commenter
points out that airworthiness
requirements in the past have attempted
to safeguard aircraft against structural
and mechanical failure, human error,
natural hazards, etc. They note that no
one has attemIited to incorporate into
airworthiness requirements the
consequences of homicidal or suicidal
tendencies. Another commenter states
that the aircraft industry has to accept
responsibility for compensating the
public for loss or injuries resulting from
defects in its products, and the inclusion
of a bomb damage requirement in Part
25 could significantly extend the
grounds of possible product liability
actions, particularly with the imprecise
requirements of § 25.365(e). Many
commenters state that the wording of
§ 25.365(e)(3) is so vague as to make its
implementation impossible. The FAA
notes that, ultimately, minimizing the
loss of airplanes as a result of bomb
explosions is a ground security problem.

A commenter suggests an-alternative
to § 25.365(e)(3) which would establish a

I relationship between the, design
maximum opening and the cross-
sectional area of the pressurized shell.
The FAA agrees that the proposed
relationship provides an acceptable
method for determining hole size. The
FAA has determined that the maximum
hole size required should be 20 square
feet, a value contained in Airworthiness
Directive 75-15-05 (August 11, 1975)
pertaining to openings in wide-body
transports. Section 25.365(e)(3) is revised
to allow the maximum opening to vary
as a function of the cross-sectional area
of the pressurized shell to account for
the differences in size between narrow.
and wide-body transports and is
redesignated and adopted as
§ 25.365(e)(2).

The FAA finds that the maximum
opening specified in adopted
§ 25.365(e)(2) will exceed the opening
that would result from causes othei than
bomb explosions or engine
disintegration, and that a probability
safety analysis to'determine hole size in
passenger or cargo areas resulting from
other causes is not needed. Thus,
proposed § 25.365(f) is withdrawn.

In light of the comments received on
proposed § 25.365(e)(4), and after further
consideration, the FAA concludes that
openings caused by airplane or
equipment failures can occur in any
compartment, and that partitions,

* bulkheads, and floors should be
designed for openings from these
causes. Thus, proposed § 25.365(e)(4) is
revised accordingly, redesignated, and
adopted as § 25.365(e)(3).

No adverse comments were received
a on proposed § 25.365(e)(2) to require

design to withstand penetration of the
cabin by a portion of an engine
following engine disintegration and the
proposal is redesignated § 25.365(e)(1)
and adopted without substantive
change.

Amendment to'§ 25.571(a)(3). Because
of the change to § 25.1529 adopted in
this amendment, the reference to the"maintenance manual" in § 25.571(a)(3)
is no longer appropriate. For
consistency, § 25.571(a)(3) references the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness.

Proposal 8-31. Numerous unfavorable
comments were received on the
proposal to add a new § 25.633 requiring
that essential systems be designed to
minimize damage caused by detonation
of a bomb in the airplane. Most
commenters contend that there is no
means to protect essential systems from
all possible bomb detonations and that
bomb size and location cannot be
rationally defined. Several commenters
indicate that the separation of essential

systems on modern airplanes presently
provides a measure of protection and
that the proposed requirements of
§ 25.633 are beyond the state of the art.

The FAA agrees that rational means
of determining and defining all possible
bomb size/location combinations which
would damage essential systems does
not-exist. Therefore, the proposal Is
withdrawn.

Proposal 8-32 Several commenters
object to the proposed horizontal
stabilizer "trim-in-motion" aural
warning requirement of § 25.677(e) on
the grounds that the aural environment
in today's cockpits is already cluttered
and that finding new and distinctive
aural warnings is becoming difficult.
They further suggest that small
increments of trim change should not
cause aural warning, and that warnings
should be given only when a safety-of-
flight hazard exists. One commenter
suggests that there is'no need for
separate aural warning on aircraft
having direct trim control wheels in the
cockpit.

The FAA agrees with the comments
and upon further review concludes that
the proposal Is premature and
unworkable. Accordingly, it Is
withdrawn for further study.

Proposal 8-33. Several adverse and
supporting comments were received on
the proposal to add a new § 25,085(e)
requiring arrangement of control
systems to provide an airplane with tho
capability of continued safe flight and
landing in the event of an inflight
localized structural failure. Several
commenters'agree with the intent of the
proposal and propose minor changes.
One commenter agrees with th6 intent of
the proposal, but believes that only
failures which have not been shown to
be extremely improbable need be
considered. Commenters state that the
intent of the proposed rule change is
already encompassed by § 25.305(e)
which would require that floor failure
resulting from rapid decompression be
shown to be extremely improbable.

A commenter further states that
present § 25.671(c) requires control
systems to be designed to be tolerant of
failures, and that control system damage
is more likely from other sources. The
commenter claims that service
experience and rational analysis show
that the floor structure provides the best
available protection for the control
system from damage from these other
sources.

After further study the FAA agrees
with the commenters that the primary
objectives of this proposal are
adequately covered by several existing
sections of FAR 25. For example:
§ 25.365(e) requires that the floor be



No. 178 / Thursday, September 11, 1980 / Rules and Regulations 60163

designed for pressure vessel opening
which is a function of the cross-
sectional area of the fuselage; § 25.571
requires all structure to be damage
tolerant where practical; § 25.671
requires that control systems be tolerant
of failures, including exterior damage;
§ 25.629 requires freedom from flutter
under failure conditions; § 25.631
requires protection of controls in the
empennage structure from bird strikes;
and § 25.901(d) requires design
precautions be taken to minimize thd
hazards to the airplane, including
control systems, in the event of an
engine rotor failure. The proposal
therefore is withdrawn.

Proposal 8-34. For an explanation of
the withdrawal of the proposals
concerning automatic systems that
affect airplane performance, one of
which is the proposal to add a new
§ 25.705, see Proposal 8-26.

Proposals 8-35 and 2-59. Several
commenters object to the requirement in
§ 25.783(e) that provisions for the
inspection of door locking mechanisms
must be discernable under all possible
lighting conditions. The commenters
state that allowance should be made for
use of supplemental lighting such as a
flashlight to aid in the inspection. The
FAA agrees and the section is revised
accordingly.

A commenter states that direct visual
inspection is only needed for external
doors for which the initial opening
movement is not inward and which are
pressurized or for which an inadvertent
opening could prevent continued safe
flight and landing. Although these
comments have merit, they go beyond
the scope of Proposal 8-35 and
interested parties have not had an
opportunity to comment on these
changes. No change to the section is
being made based on these comments.
Several commenters object to the
redundancy of a dual warning system
requirement and state that in lieu of
redundancy, a reliability level should be
specified. Further comments state that
all external doors do not require this
level of reliability. The FAA agrees that
this reliability level could be specified
and should apply only to external doors
for which initial movement is not
inward, and the section is changed
accordingly. The present language
defining where door warning systems
are required is retained, as no change in
present practice is intended.

A commenter suggests that § 25.783(e)
should specify several good design
practices. These design practices are
desirable but are not essential, since the
necessary level of safety can be
obtained by alternate means under
§ 25.783.

Several commenters object to new
§ 25.783[f), suggesting that it apply only
to nonplug type doors and doors whose
loss would present a probable hazard.
The FAA agrees that provisions to
prevent unsafe pressurization can be
limited to doors whose loss would
present a portable hazard. However, the
FAA does not agree that it should be
limited to nonplug type doors because a
plug door is defined as one whose initial
opening is inward and this feature does
not necessarily provide complete
assurance that an unsafe pressurization
will not occur with subsequent opening
of the door in flight. The clarifying
phrase "to an unsafe level" has been
added to § 25.783(f). The intent is to
prevent pressurization to a level which
would be hazardous if an unlocked
external door inadvertently opened.

Several commenters object to
proposed new § 25.783(g) (Proposal 8-
25), stating that it would unnecessarily
preclude the use of nonplug type doors
above 45,000 ft. The FAA agrees that
nonplug type doors can safely boe used at
altitudes above 45,000 ft., since adequate
warning systems and door integrity are
provided by § 25.783(e). Proposed new
§ 25.783(g) is withdrawn.

A commenter proposes that for the
door whose opening would be a hazard,
the door and immediate surrounding
fuselage, door mechanisms, and warning
system be design for any combination of
failures (including improper operation)
not shown to be extremely improbable.
The FAA agrees. In place of the
proposals in 8-30, with regard to
§ § 25.365(e) (1), (3), and (4), a rule is
included to require determination by
safety analysis that inadvertent opening
of doors which could prevent continued
safe flight and landing Is extremely
improbable.

Two commenters state that the
criteria for passenger egress in the
revision to the second sentence of
§ 25.783(g) (Proposal 2-59 of Notice 75-
10] should be evacuation time, and not
the rate of passenger egress through a
given exit. The FAA agrees. Revision of
the second sentence of § 25.783(g) is
redesignated as § 25.783(i) and the
reference to § 25.561(a)(3) in the
proposal is corrected to reference
§ 25.561(b)(3).

Numerous negative comments concern
proposed new § 25.783(j), which requires
that lavatory doors open into the cabin
to preclude anyone from being trapped
in the lavatory. The commenters state
that this requirement is overly
restrictive on design and that an
outward opening door could have an
adverse effect on aisle width and
emergency evacuation capabilities if
such a door jammed open. The FAA

agrees that inward opening doors can be
designed to prevent anyone being
trapped in a lavatory in cases of
incapacitation or for other reasons.
Thus, new § 25.783j) is revised to delete
the requirement that lavatory doors
open Into the cabin.

Proposals 8-36, 2-0, and 8-37. Final
action on Proposals 8-36. 2-60, and 8-37
was taken in Airworthiness Review
Program, Amendment No. 8: Cabin
Safety and Flight Attendant
Amendments (45 FR 7750, February 4,
1980).

Proposal 8-38. One commenter
objects to adding a new § 25.792 to
require a sign indicating whether
lavatories are occupied, asserting that it
would be inappropriate for general
aviation aircraft certificated under Part
25. Two commenters doubt that the
proposed rule would achieve the
objective of preventing aisle congestion
near lavatories. They point out that
many existing aircraft have similar signs
which have not prevented people from"standing in line" for lavatories. Also,
passengers can cause congestion in
aisles for other reasons. One of the
commenters states that lighted signs in a
darkened cabin; i.e., during movies or
rest periods, would annoy passengers,
and that the rule might foster a
proliferation of signs throughout the
cabin. Finally, one commenter is
concerned that any increase in the
number of lighted signs might distract
the passengers' attention from more
essential notices.

Based on the comments and upon
further review, the FAA finds that the
proposed requirement would not
achieve the objective sought.
Accordingly, the proposal is withdrawn.

Proposal 8-39. Final action on
Proposal 8-39 was taken in
Airworthiness Review Program
Amendment No. 8: Cabin Safety and
Flight Attendant Amendments (45 FR
7750, February 4.1980].

Proposal 8-40. Final action on
Proposal 8-40 was taken in Operations
Review Program Amendment No. 8 (45
FR 41586; June 19,1980).

Proposal 8-41. A commenter suggests
that new § 25.851(a)(5), which replaces
current § 25.853W0, be expanded to
prescribe four fire extinguishers for a
passenger capacity of 100 or more, and
to require at least one CO2. dry
chemical, or all-purpose fire
extinguisher near lavatory and galley
areas. These suggested changes are
beyond the scope of the notice.
However, changes in these requirements
are appropriate and the FAA is
conducting a research program to
establish comprehensive standards and
guidance information pertaining to the
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selection of portable fire extinguishers,
taking ffito consideration types -and
quantities of extinguisher agents.
extinguisher performance, and other
factors. Regulatory changes based on
the findings of this research program
will be proposed in the next
airworthiness standards Teview.

Sections 25.851 [a)[5) and (a](6), which
consolidate hand fire extinguisher
requirements, are adopthd without
substantive change.

Proposals 8-42, 2-18, 2-65, 2-114, and
2-160. Final action on Proposals 8-42, 2-
18, 2-65,2-114, and,2-160 was taken in
Airworthiness ReviewProgram,
Amendment No. & -Cabin Safety and
Flight Attendant Amendments [45 FR
7750; February 4, 190).

Proposal 8-43. Final -action on
Proposal 8-43 was taken in
Airworthiness Review Program,
Amendment No. 7: Airframe
Amendments (43 FR 50578; October 30,
197B).

Proposal B-44. For a discussion-of
proposed I 25.905(c), see the discussion
under Proposal 8-103.The proposal to
add a new § 25.905(c) is adopted
withoutsubstantive ahange.

Proposals B-45 and B-96. he
proposed 'amendments to §§ 25.939 and
33.65 are being deferred for
consideration in a forthcoming notice of
proposed rule making uf theAircraft
Enging Regulatory Review Program.

Proposals 8-46,,3-35, and 8-4Z Final
action on Proposals B-45o 3-35, and 8-47
was taken in Airworthiness Review
Program, Amnendment'No. 7. Airframe
Amendments [43 FR 50578; Oct. 30,
1978).

Proposal 8-48. For an explanation of
the withdrawal of the proposals
concerning automatic takeoff thrust
control systems, one of-hidh is the
proposal to add a-mew § 25,1143(f), see
Proposal 13-26.

Proposals 8-49 and 3-41 Final action
on Proposals 8-49 and 3-41 was.aken in
Airworthiness Review Program,
Amendment No. 7. Airframe
Amendments {43 FR 50578; OcL 30,
1978).

Proposal 8-50. For anexplanation of
withdrawal of the proposals concerning
automatic takeoff thrust'control
systems, one -ofwhich is the addition of-
a new § 25.1305Jc)[9), see Proposal 8-26.

One commenter objects to revising
§ 25.1305(d)(1), stating that significant
aerodynamic forces acting on the -
powerplant nacelle make the direct
measurement of thrust impractical. The
FAA agrees that such forces maybe
significant. This 'commenter-further
objects to'the revision, staling that it is
beyond 'the stateof -the art to prohibit a
parameter from being used if the

accuracy of The indication will be
adversely affected by any engine
malfunction ,or damage. The FAA agrees
that precise -values of thrust provided by
a malfunctioning, damaged, or
deteriorated engine are unnecessary,
provided that any changes in fhfrust due
to engine malfunction, damage, or
deterioration are indicated to the pilot
The paragraph is revised to require that
the indication must be based on The
direct measurement of thrust or-of
parameters that are directlyrelated to
thrust.

Althoughconcurring with
§ 25.1305[d)[1), 5ne-bommenter states
that he-would prefer to retain the
existing requirements and delete the
words -, or to indicate a gas stream
pressure hat canbe related to thrust,".
The FAA does not agree. The :change
suggested by this commenter would
eliminate the requirementlor thrust
information and would retain the
requirement for change-of-thrust
information only. It also would provide
a lower level ofsafety than the adopted.
paragraph.

This comfienter also Dstates That
§ 25.1305(d)(1) should bzomplementary
to a similar requirement in Part 33,o this
chapter.-The FAA does not agree. In
currentpractice, the airframe
manufacturer determines how
performance should be met. The choice
ofTa ineans 'to indicate thrust is
negotiated between the airplane
manufacturer and the engine
manufacturer. The factors -which
influence-the final choice are substantial
and may vary among airplane designs.
These factors may not be knownto .the
engine manuacturer at the-Uime of
'engine 'type certification. Another
commenter states hat the need for an
actual value of thrust is not obvious,
whereas indication of a loss of thrust
would satisfy the original proposal. The
FAA agrees that the actual value of
thrust is of little value to the pilot.
Section 25.1305[d)(1) -is revised to
specify that the indicator indicate thrust,
or a parameter related to thrust, to the
pilot. -

Proposal 8-51 No unfavorable
comments -were received;on -the
proposal to change the reference in
§ 25.1307(h) for fire extinquishers in
connection with Proposal 8-41. .
Accordingly, 'the proposal is adopted
without substantive change.

ProposalB-52. Finalaction on
Proposal 8-52 was taken in
Airworthiness Review Program,
Amendment No. 8: Cabin Safety and
Flight Attendant Amendments 145 TR
7750; Febmar y 4,1980).

Proposal&-53. Several commenters
point -out a number of service

deficiencies withproposed § 25.1421
which defines the requirements for
cargo :compartment fire detection
systems. They contend that the
requirement for the detection system to
actuate a warning within one minute of
the start ofa fire is too restrictive, One
commentercites the results of FAA tests
which show average fire detection times
to be from 175 to 5 minutes. The
commenters also suggest that the tests
necessary to show compliance with the
warning requirements are not clearly
defined. Finally, one commenter points
out that fires in baggage containers and
other enclosed containers can burn for a
considerable time before detection is
likely by fire detectors in the cargo
compartment.

The FAA does not concur that the
one-minute requirement is too
restrictive. A survey of fire detection
technology has indicated that the state
of the art permits detection -of a fire in
less'than one minute after inception. In
addition, current standards do not
define the test procedures necessary to
show compliance with warning
requirements. The new one-minute
requirement is intended to improve the
standards in this regard.

The proposal is adopted without
substantive ,change.

Note,-This proposal has been carried
erroneously under J 25.1421 which pertains to
megapliones. It will be included in the
amendment as a new § 25.150,

Proposal 8-54. Comments received
from several commenters reflected
confusion over the intent of proposed
§ 25.1439(c). It was noted'thatimuch of
what was intended by proposed
§ 25.1439}c) is included in existing
§ 25.1439(a) as amended by Amendment
25-38 (40 FR 55454; 12/20/76), -provided
that the-portable oxygen equipment
requirements of § 25.1447(c)(4) are
retained. Amendment 25-38 emanated
from Airworthiness Review Program
Notice No. 2 (40 FR 10813; 3/7/75), and
was ad6pted (41 FR 55400 :12/20176]
afterpublication of Airworthiness
Review ProgramNotice No. 1 [40 FR
29420; 7/11/75] which contained
proposals 8-54 and 8-55. TheFAA
agrees that the existing regulations
require much of what was intended by
proposal 8-54, provided that proposal 0-
55 is withdrawn. The FAA further
agrees that additional clarifications ar0
needed before further amendments are
made toJ 25.1439. Therefore the FAA
withdraws both proposals 8-54 and,8-
55. The subject of protective breathing
equipment will be addressed in a
forthcoming notice of proposed rule
making.

Proposal 8-55. The proposal to delete
§ 25.1447(c)(4) is withdrawn for the
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reasons stated for withdrawal of
Proposal 8-54.

Proposal 8-56. For comments related
to the proposal to revise § 25.1521(a),
and for the withdrawal of that proposal,
see Proposal 8-94.

" Proposal 8-57. Final'action on
Proposal 8-57 was taken in
Airworthiness Review Program,
Amendment No. 7: Airframe
Amendments (43 FR 50578; October 30,
1978].

Proposal 8-58. For comments related
to the proposal to amend § 25.1529, see
Proposal 8-21.

Proposal 8-56. A commenter objects
to the proposed new § 25.1557(e), calling
for a placard on each flight attendant
seat to indicate that it may be occupied
by a flight attendant, asserting that such
placarding is redundant and that a
proliferation of placards in the aircraft
will only serve to confuse the
passengers and make all placards less
effective. The commenter also states
that the proposal would prohibit non-
flight attendant airline personnel who
are cognizant of emergency procedures
from occupying flight attendant seats
when the aircraft is full. The FAA
concludes that a new aircraft
certification rule is unnecessary to
achieve this result and the proposal is
withdrawn.

Proposals 8-60 and 8-1. Final action
on Proposals 8-60 and 8-61 was taken in
Airworthiness Review Program,
Amendment No. 7: Airframe
Amendments (43 FR 50578; October 30,
1978].

Proposal 7-55. A commenter
recommends that discrete gusts with
varying gradient distances be added as
a supplement to Appendix G to Part 25.
The FAA disagrees because past
experience with the use of discrete gusts
with varying gust gradient distances has
indicated that knowledge with regard to
how gust intensity varies with gust
gradient distance is not currently
available to the designer. The research
and development work accomplished in
the area of dynamic response to
continuous turbulence has indicated that
the continuous turbulence criteria of
Appendix G to Part 25 is the most
rational approach currently available
which gives consistent strength levels
for airplanes of different characteristics
and missions.

A commenter recommends t~lat
paragraph (a) of Appendix G be revised
to delete the requirement for considering
combined stresses based on both
vertical and lateral components of
turbulence. The commenter states that
the current practice of combining root-
mean-square stresses (shear, moment,
and torsion] resulting from gust

calculations involving only purely
vertical or lateral components of
turbulence is a realistic, practical
method for combining stress. The
commenter contends that the methods
for realistically combining statistical
load quantities involving both vertical
and lateral components of turbulence
have not been satisfactorily developed
in the current state of the art. After
further review the FAA agrees.
Paragraph (a) of Appendix G Is revised
to delete the requirement for considering
the combined stresses resulting from the
vertical and lateral components of
turbulence.

A commenter recommends that
paragraph (b)(3)[i) of Appendix G be
revised to require a gust intensity of U
=75 fps gust velocity in the interval 0 to
20,000 ft. altitude with a linear decrease
to 30 fps at 80,000 ft. altitude. This
recommendation would obviate the
need to do mission analysis to justify
lower levels of loads than those required
to meet the design envelope gust
intensity factor of 85 fps for new
airplanes whose characteristics are
similar to previous designs which have
been shown to be adequate for the
lower level of gust intensity being
proposed. There is no technical need for
new aircraft which are similar to
existing aircraft with regard to response
characteristics and basic mission
profiles to make extension mission
analysis computations in order to
establish their adequacy with regard to
loads resulting from encounters with
continuous turbulence if they are
designed for the gust intensity shown to
be adequate for the existing design.
Therefore, it is acceptable to use a gust
intensity value of 75 fps from 0 to 20,000
ft. altitude, and a linear reduction from
75 fps at 20,000 ft. to 30 fps at 80,000 ft.,
provided the new design is comparable
to a similar design with extensive
satisfactory service experience. These
criteria, which have been under
discussion between FAA and industry
for over 10 years, are proposed as new
rules rather than acceptable means of
complying with existing rules. Paragraph
(b)(3)(i) is revised accordingly. The
commenter also recommends that
paragraph (d)(1] be revised to require a
gust intensity of U =60 fps on the
interval 0 to 20,000 ft. altitude and be
linearly decreased to 23 fps at 80,000 ft.
altitude. The FAA disagrees. The gust
intensities in paragraph (d)(1) are based
on the distribution of gust intensity with
altitude which were developed in the
basic research for the development of
continuous turbulence criteria and are,
thirefore, considered reasonable as a
lower design envelope limit for mission

analysis. A cost analysis was provided
by the commenter to justify the lower
gust intensities, but the FAA finds that
this cost analysis was based on "design
envelope analysis" alone. Paragraph (c),
which is an alternative to paragraph (b),
provides for a "mission analysis".
Actual experience has shown that
"mission analysis." which considers
airplane operational characteristics, has
been used in the past in lieu of the 85 fps
intensities to prevent weight and cost
penalties. Paragraphs (c] and (d] of
Appendix G are adopted without
substantive change.

A commenter recommends that
paragraph (d) of Appendix G be revised
to delete the reference to "fail-safe
loads" since such loads are not provided
inAppendix G. The FAA agrees.
Paragraph (d) of Appendix G is revised
accordingly.

A commenter recommends that
proposed paragraph (e) of Appendix G
be deleted since acceleration levels
measured at the pilot station on current
conventional aircraft can be established
by flight demonstration much more
easily and with less cost than by use of
an expensive analysis considering
response to continuous turbulence. Upon
further review, the FAA has determined
that it lacks sufficient information to
specify the right combination of analysis
and flight test to determine the
acceleration levels at the pilot's station
during continuous turbulence.
Accordingly, proposed paragraph (e) of
Appendix G is withdrawn. The current
requirements related to operation in
turbulence are adequate to determine
the response at the pilot's station during
continuous turbulence.

Proposal 8-62. For comments related
to the proposal to add a new Appendix
G to Part 25, see Proposal 8-25.
Appendix G (redesignated Appendix H)
to Part 25 Is adopted with the changes
discussed in Proposal 8-25.

Proposal 8-63. Final action on
Proposal 8-63 was taken in
Airworthiness Review Program.
Amendment No. 7: Airframe
Amendments (43 FR 50578; October 30,
1978).

Amendment to I 27.571. Because of the
change to § 27.1529 adopted in this
amendment, the reference to
§ 27.1529(a](2) in §§ 27.571 (b), (c), (d](1),
(d)(3), and (e) is no longer appropriate.
The reference is changed to "§ A27.4 of
Appendix A". This discrepancy was
overlooked in Notice 75-31 (40 FR 29410
July 11, 1975]. Since this amendment is
clarifying in nature and does not impose
a burden on the public, notice and
public procedure are unnecessary and
good cause exists for adopting this
amendment.
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Proposal3-84. For comments relatdd
to the proposal to amend - 27.1529, see
Proposal 8-21.

Proposals B-65znd8- V66..Final action
onProposals '8-5 and -66 -was taken in
Airworthiness Review Program.
Amendment No. 7.: Airframe
Amendments (43FR 50578; October 30,
1978).

ProposalB-6Z For comments Telated
to the proposal to add a new Appendix
A to Part 27.-see Propo sal B-25.
Additional comments on this proposal,
and on the'proposal to add amew

-Appendix A to Part 29, are discussed
here.
I Acommentersuggests that the
wording :of Appendix A be adjusted to
take into account the differences
between airplanes ;and rotorcraft. The
FAA;agrees. The appendix, as proposed,
is generally equally applicable to
airplanes and rotorcraft. However,
several minor changesbave been made
to the appendix to provide for rotorcraft
differences, primarily to cover rotors
and differing -fatigue standards.

A commenterobjects to Appendix A,
contending ThaLb 11 The standards in
current, :27.1529 and-9.'1529 have
been adequate in service, and f2) the
proposal is excessive in scope and
would create an undue burden. The
FAA does not agree, having found Ilbat
recommended maintenance procedures
madeavailable 1o uperators/owners in
the past were frequently inadequate in
scope and content, providingno sound
basis for maintaining the airworthiness
of the xotorcraft. Appendix A,-with thfe
revisions and deletions discussed above
and underProposal 8-25, wouldnot
create an undue burdenron the type
certificate applicant.

:One -ommenter expresses concern
that certain inspection provisions in
current 91.217 might be applied io
rotorcraft.'The appendix contains no
such requirement. Current § 91.217
applies only to certain airplanes.

Amendment to § 29.57L Because of-the
change to , 29.1529 adopted in this
amendment, 'the reference to
"§ 29.'1529(a](2)" in §§ 29.571 (b), (c),
(d)(1], (d)(3), and (e) is no longer
appropriate. For consistency, the
reference is changed to "§ A29.4 of
Appendix A required by § 29.1529" This
change was overlooked in Notice 75-31
(40 FR 29410; July :11, 1975). Since this
amendment is clarifying in nature and
does not impose a burden on thepublic. ,
notice -and public procedure are
unnecessary and good cause -exists'for
adopting this amendment.

Proposal2-154. For da liscussion
directly related to proposed new
§ 29.783(g), see the discussion under
Proposal 8-35 for § 25.783(g) [Proposal

2-59 of Notice 75-D0). Section 29.783(g)
is adopted -wthoutsubstantive change.

Proposals B-81thrrn gh 8-Y.rind2-
164. Final action on.Proposals B-46, 8-69,
8-70, B-71,S-72, 3-73,8 - B-71% 8-76,
and 2A- .was takeninAirvortiiness
Reviev Program. AmendmentNo. 7:
Airframe Amendments ,43.FR5057B;
October 30. 197B).

Proposal6-az For comments related
to the proposal to amend § 29.1529, see
Proposal 8-21.
Proposals .8-:B- ndB-7 9q Tinal action

onPrpasals B-78 and -79-'xvas taken in
Airworthiness Review Program,
Amendment No. 7: Airframe
Amendments (43 FR 50578; October,30,
1978).

Proposal B-BD. For comments xelated
to he proposal to add anew Appendix
A to Part29,.see Proposals 8-25 and B-
67.

Proposals-Al. No unfavorable
comments were received on adding a
new 1 31-12 Providing for standardized
application of the airworthiness
requirements for balloons. Accordingly,
§ 31.12 is adopted without substantive
change.
Proposal 8-82. No unfavorable

comments were received on adding a
new ,§ 31.16trequiringthatballoon empty
weightbe determined. Accordingly,
§ 31.16 is -adopted without substantive
change.

Prop osol 5-53. No -unfavorable
comments -were Teceived -on The intent of
new § 31.17"wich'specifies
performance in terms of an inifial
minimumrTate -of en'b. however, a
commenter raises the rquestion whether
compliance -with proposed § 31.17(a)
could be shown ly testing -at several
altitudes -and -ambient temperatures -and
then -extrapolating, by appropriate
analysis, to the other values in the range
forwhich -approval is sought. The FAA
considers that-such extrapolationby'
analysis is an acceptable means -of
complying 'withlproposed § 61.17(a),
because the dlinb performance of
balloons is based-on fundamental
principles and, therefore,,can be
predicted 'with 'ufficient accuracy from
established testlpoints.

The FAAnotes that the 300 Ipm climb
rate requirement in § 31.171a) was
intended as a minimum standard. To
make lhistlear, § 31,17 as adopted is
revised-by inserting The words "at]east"
beTore the number -300" in the first
sentence of § 31.17(a].
Proposal.a- A commenter, referring

to-new § 31.19(a) governimg critical
uncontrolled Aescent, suggests that it
would be difficult and time-consuming
to determine which -tear is 'the most
critical single tear in the balloon
envelope between tear stoppers.The

FAA does not agree. An analysis, or a
combination of test and analysis, would
bean acceptable means of determining
the most critical single tear. it would not
be necessary tolesteach kind of tear.
No other unfavorable comments were
received onlhe proposalto udda nnow
§ 31.19. Accordingly. 1§ 31.19 is adopted
without substantive change.

Proposal 8-85. No 'unfavorable
comments were xeceived on the
proposal to amend § 31.27(c) to be
consistent with new -2 31.19,
PerTormance: Uncontrolled descent.
Accordingly, the proposal Is adopted
without'substantive change.
Proposal 8-86. No unfavorable

comments were received on the
proposal to amend § 31.65 updating the
position light standards and expressing
them in language consistent -with related
standards in other airworthiness parts.
However, the FAA finds that the use of
a cross reference to § '23.1397 as
proposed in -§ 31.65(e) may be
inconvenient for those governed by Part
31. Accordingly, : 31.65, as adopted, sets
forth .the chromaticity coordinates for
aviation red and aviation white as
currently'prescribed in § 23.1397.
Proposal "-7. No unfavorable

comments were received on the
proposal to amend 2 31.71. However,
after further consideration, the FAA
concludes thatproposed .§ 31.71(a)(2] iS
unnecessarily restrictive in that It
would, in all cases, require marking the
equipment as to its identification,
function, and operating limitations,
Marking of the equipment as to Its
identification, function, or operating
limitations, orany applicable
combination of those factors is
sufficient. This is also the language used
in corresponding sections -of other
aircraft 'airworthiness regulations,
Section 31.71, as 'adopted, is revised
accordingly.
Proposal 8-88. No unfavorable

comments were received onlie
proposal to amend § 31.81 to detail
operafinglimitations and information,
The FAA notes, however, that proposed
§ 31.81(b) is not clear as to which
..operating limitations find other'
information necessary for safe
operation" must be furnished. The
FAA's intent, as stated in the
explanation, is to require that the
information established under § 31.81(a)
be furnished. Section 31.81(b) is revised
accordingly. Section 31.81(a) is adopted
,without substantive change,

Proposal 8-89. A'commenter is
concerned that proposed § 31.82 might
require balloon manufacturers to
prepare 'two overlapping maintenance
documents--the maintenance manual
currently supplied to operatars/owners,
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and the proposed Instructions for
Continued Airworthiness. The FAA
notes that under §§ SI8 and 21.50(b),
balloon manufacturers would be
required to prepare and furnish only the
Instructions for Continued
Airworthiness.

The FAA notes further [as discussed
under Proposal 8-21) that the
Instructions for Continued
Airworthiness need not be finalized
until delivery of the first balloon, while
§ 3L82, as proposed, could be
interpreted to require that they be
finalized before type certification. This
point is clarified in § 31.82, as adopted,
consistent with the corresponding
requirement in Parts 23,25,27, and 29.

Proposal 8-90. No unfavorable
comments were received on the
proposal to amend § 31.85(b)(1).
However, a commenter'questions
whether percentage figures on the
required fuel quantity gauge would be
acceptable. The FAA has determined
that, in the particular case of balloons
[for which the fuel quantity information
is to an extent less important to safety
than for other classes of aircraft),

- calibration of the fuel quantity gauge in
percent of fuel cell capacity is an
acceptable means of complying with the
last sentence of § 31.85(b){1. Section
31.85(b)(1], as adopted, is revised to
make this clear.

Proposal 8-9tNo adverse comments
were received on the proposal to add a
new Appendix A to Part 31. However,
comments received am the proposals to
add a similar appendix to Parts 23,25,
27, and 29 (Proposal 8-25), were equally
valid with respect to this proposal
Accordingly, Appendix A to Part 31, as
adopted, is revised in substance as
applicable.

Regarding the proposals to require
generalized repair data in the
Instructions for Continued
Airworthiness, it is more appropriate, as
well as necessary and practicable, to
include specific instructions for repair of
the key elements of a balloon-the
balloon envelope and its basket or
trapeze. This information is
incorporated in paragraph A31.3{i) as
revised.

Proposal 8-92 A commenter objects
to § 33.4 insofar as it would require
completion of the Instructions for
Continued Airworthiness before the
type certificate is issued, contending
that a significant portion of the data and
other material called for is typically not
compi'ed until 6 months or longer after
type certification. The commenter
suggests that manufacturers be allowed
to prepare and make available the
Instructions for Continued
Airworthiness before the first aircraft

equipped with the subject engine is put
into service, which, it claims, is the
earliest such instructions would be
needed. Requiring the engine
manufacturer to complete the
Instructions for Continued
Airworthiness before the type certificate
is issued would constitute an
unnecessary burden. However, die FAA
considers that they must be made
available, and furnished, upon delivery
of the first engine on an aircraft or
issuance of a standard certificate of
airworthiness for the aircraft, whichever
occurs later. This would be consistent
with corresponding requirements
proposed for other products. See
Proposals 8-5 and 8-21. Section 33.4 is
revised and adopted accordingly.

Proposal 8-93. A cornmenter observes
that § 33.5 requires that the instruction
manual for installing and operating the
engine be "approved." whereas
proposed § 33.4 requires that the
Instructions for Continued
Airworthiness be "acceptable to the
Administrator," and recommends that
the latter term be used for consistency.
The FAA notes that the term
"acceptable to the Administrator" is
widely used in Part 43 in connection
with maintenance requirements,
whereas the term "approved" is more
frequently used in FAR Parts containing
installation and operating requirements.
Considering the FAR as a whole, the
FAA does not agree that such
consistency is essential. Accordingly,
§ 33.5 is adopted as proposed.

Proposal 8-94. Several commenters
object to proposed §§ 33.6 (e) and (f),
and to proposed §§ 23.1521(a) and
25.1521(a) (Proposals 8-20 and 8-56,
respectively) on the grounds that the use
of rated takeoff power or thrust for 10
minutes with one engine inoperative
should be limited to "the extent that the
utilization is necessary for the airplane
to avoid, without necessitating turning
maneuvers, obstacles beneath the flight
path intended for the airplane prior to
the loss of the engine." In light of these
comments and after further review, the
FAA concludes that these proposals are
premature and they are withdrawn.

In addition, the proposed transfer of
the definitions for rated power and
thrust from § 1.1 to proposed new § 33.6.
Proposal 8-1. is withdrawn since the
transfer may cause confusion in the
administration of the aircraft
certification requirements. Accordingly.
Proposals 8-1, 8-20. 8-56. and 8-94 are
withdrawn.

Proposal 8-95. For discussion of
proposed § 33.19(b) see the discussion
under Proposal 8-103. Revised § 33.19 is
adopted without substantive change.

Amendment to §§ 33.55fc7. 33.-5b).
33.93o). and 33.(99tb. Because of the
deletion of §§ 33.5 (c). (d). and [e). and
the addition of a new § 33.4, the
reference to " 33.5" in § 33.55(c).
33.57(b), 33.93(b), and 33.99b) is no
longer appropriate. For consistency. the
reference is " 33.4." This change was
inadvertently overlooked and was not
proposed in Notice 75-31 (40 FR 29410;,
July 11. 1975). This editorial change
corrects that discrepancy. Since this
amendment is clarifying in nature and
does not impose a burden on the public.
notice and public procedure are
unnecessary and good cause exists for
adopting this amendment.

Proposal 8-97. A commenter
recommends that § A33.3(a]f6) of
Appendix A to Part 33 be revised by
adding the words "requiring periodic
attention" so as to make it clear that
scheduling information is required solely
for parts that require such attention. The
language in this section is adequate. For
parts not needing periodic attention, the
applicant has only to state that parts not
scheduled need not be serviced.

A commenter infers incorrectly that
proposed §§ 43.16 and 91.163(c) apply
only to rotorcraft. These regulations
with the revision proposed also affect
other classes of aircraft, as well as
engines and propellers.

Some comments received on the
proposed appendices for Parts 23. 25.2.
and 29 [Proposal 8-25) were equally
vaild with respect to proposed
Appendix A to both Parts 33 and 35.
Accordingly, the appendices to Parts 33
and 35 are revised in substance as
applicable.

Proposal 8-98. For a discussion
related to proposed § 35.3 see Proposal
8-93. A commenter observes that § 35.3
requires that the instruction manual for
installing and operating the propeller be
"approved." whereas § 35.4 requires that
the Instructions for Continued
Airworthiness be "acceptable to the
Administrator." and recommends that
the latter term be used for consistency.
The FAA notes that the term
"acceptable to the Administrator" is
widely used in Part 43 in connection
with maintenance requirements. while
the term "approved" is more frequently
used in FAR parts contaiing
installation and operating requirements.
Considering the FAR as a whole, the
FAA does not agree that consistency is
required in this instance. Accordingly.
§ 35.3 is adopted as proposed.

Proposal 8-99. In response to the
concern of a commenter representing a
number of Part 121 operators, the FAA
notes that there is no requirement that
any operatorlowner use the Instructions
for Continued Airworthiness referred to
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in proposed § 35.4. The new §§ 43.13(a),
43.16, and 91.163(c) allow the use of
other methods. In particular, the use of
maintenance manuals and continuous
airworthiness maintenance programs
developed under Parts 121, 123, 127, and
135, or an inspection program approved
under § 91.217(e), would be acceptable
alternatives to the Airworthiness
Limitations section. This commenter
suggests that language be added to
proposed § 35.4 to make it clear that
such alternatives may be used. The FAA
agrees. The language in § § 43.16 and
91.163(c) is revised accordingly.

Consistent with the discussion on
proposed § 33.4 dealing with engines
(see Proposal 8-92), the FAA finds that
requiring the propeller manufacturer to
complete the Instructions for Continued
Airworthiness before the type certificate
is issued would constitute an
unnecessary burden. Accordingly,
§ 35.4, as adopted, requires that those
instructions be made available and
furnished upon delivery of the first
aircraft with the propeller installed, or
upon issuance of a standard certificate
of airworthiness for an aircraft with the
propeller installed, whichever occurs
later.

Proposal 8-100. No unfavorable
comments were received on the
proposaf to amend § 35.5 to more clearly
indicate the basis for operating
limitations and where they are listed.
Accordingly, § 35.5 is adopted without
substantive change.

Proposal 8-101. No unfavorable,
'comments were recieved on the
proposal to amend § 35.23 to provide an
extreme low pitch indication.
Accordingly, § 35.23 is adopted without
substantive change.

Proposal 8-102. A commenter does not
concur with the proposal to revise
§ 35.37 to require fatigue evaluation of
metallic hubs and blades, stating that,
the words "must", "all", and
"reasonably foreseeable" in the second
sentence imply responsibility beyond
current knowledge and the state of the
art, The FAA does not agree. These
terms are used in the current rule and
the current state of the art defines the
limits of the provision.

The same commenter recommends
that § 35.37 be revised to apply to
consideration of "normal and
reasonably foreseeable load patterns,"
to account for the fadt that only normal
operations will or should be considered.
The FAA does not agree. Load patterns
which are reasonably foreseeable are
critical and should be investigated even
if they are not normal.

The same commenter also indicated
that the third sentence should be revised
to eliminate the term "reduction

factors," since reduction factors are
identified with only one particular
method of presentation. The FAA agrees
and the section is revised accordingly.
This dommenter finally states that the
explanation implies that manufacturers
have not taken permissible damage and
material variation into account. This
implication is not intended. It is the
FAA's view that-the fatigue evaluation
should consider the occurrence of
typical service damage and variation in
material properties and the rule would
provide for such an evaluation.

Another commenter suggests that the
section be revised by adding certain
technical requirements that are related
to infinite component life. It is not
necessary to specify technical
requirements concerning infinite
component life, since they are
considered a normal part of propeller
fatigue testing.

Section 35.37 is adopted as revised.
Proposal 8-103. A commenter objects

to the proposal to add a new § 35.42 to
define durability requirements for
propeller blade pitch control system
components, stating that the term
"bench tests" in §§ 35.42 (a) and (b) is
too descriptive and restrictive. The FAA.
agrees that a reference to "bench tests"
may be too restrictive. Other test
methods may be ecually acceptable in
providing the necessary data.
Accordingly, § § 35.42 (a) and (b) are
revised to eliminate the specific
reference to "bench." -

The commenter also suggests that the
words "in frequency and amplitude" be
eliminated from § 35.42(a) since the
words "cyclic testing" are fully
descriptive. The FAA believes that these
words are needed to prescribe key
elements in the required test.

The commenter further suggests that
the proposed testing to the equivulent of
1,000 hours of propeller operation is too
restrictive in the case of a propeller with
an overhaul period of less than 1,000
hours. The FAA considers the specific
testing to be the minimum necessary to
provide an acceptable safety level in
service. The rule does not, however,
prevent the selection of overhaul
intervals of less than 1,000 hours.

Finally, the commenter suggests that
the rule should permit an alternate of
acceptance based upon service
experience. The FAA recognizes that
service experience can provide a
statistical basis for determining
component reliability. Its applicability,
however, may vary according to such
considerations as type of operation, the
nature of the article under
consideration, the degree of similarity
between the reference article and the -

certification article, and the

completeness of service records. Since It
is dependent on such a variety of
factors, the FAA does not agree that a
specific alternative based on service
experience should be included.

The proposal to add a new § 35.42,
therefore, is adopted with the change
discussed above. No adverse comments
were received on the related proposed
revisions to § § 23.905, 25.905, and 33.19
to add the reference to new § 35.42, and
the revisions are adopted.

Proposal 8-104. For comments related
to the proposal to add a new Appendix
A to Part 35, see Proposals 8-25 and 8-
97.

A commenter objects to proposed
§ A35.1(c) of the appendix because the
propeller owner (aircraft operator)
would be wastefully provided with
instructions and data that the propeller
owner has no authority to use. The FAA
does not agree. The Instructions for
Continued Airworthiness must be
furnished to the aircraft owner/operator
who is the person responsible for
maintaining the aircraft (including the
propeller]. The owner/operator may not
be authorized to maintain the propeller,
but the owner/operator can place the
instructions in the hands of persons who
are authorized.

The new Appendix A to Part 35, as
* adopted, is revised in accordance with
comments discussed in Proposal 8-97,

Proposal 8-105. The proposed revision
of § 43.9(a)(4) is being deferred for
consideration in a forthcoming notice of
proposed rule making of the Operations
Review Program.

Proposal 8-106. A commenter
representing a number of scheduled air
carriers is concerned that the use of
maintenance manuals and continued
airworthiness programs developed
under current § 121.133 and Subpart L of
Part 121 (generally via Maintenance
Review Board procedures), or under
similar provisions of Parts 127 and 135,
might not be acceptable as "other
methods, techniques, and practices"
under the terms of proposed § 43.13(a),
This commenter suggests that language
be added to proposed § 43.13(a) to make
this clear. The FAA does not agree. The
proposed language states that the use of
such manuals and continued
airworthiness programs is acceptable.

Proposal 8-107. A commenter
representing a number of scheduled air
carriers recommends that the
Airworthiness Limitations section
referred to in proposed § 43.10 Include
life limitations only and not inspections
or other maintenance items. As
discussed under Proposal 8-3, the FAA
does not agree.

A commenter suggests that the words
"or other methods, techniques; and
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practices acceptable to the
Administrator" be added at the end of
proposed § 43.16 to make it consistent
with proposed § 43.13(a). The
Airworthiness Limitations section
contains specific mandatory
replacement times and inspection
intervals (with related procedures) that
must be complied with, unless it can be
shown by an operator with an approved
maintenance program that these times
are inappropriate for his operation. The
use of alternatives not covered in the
Airworthiness Limitations section would
be allowed if approved by the
Administrator. Section 43.16 is revised
to specifically state the alternatives to
compliance with the Airworthiness
Limitations section.

Proposal 8-108. No unfavorable
comments were received on the
proposal to amend § 45.11 to qualify,
with respect to manned free balloons,
the requirements in I 45.11(a) that deal
with the location of the identification
plate. Accordingly, the proposal is
adopted without substantive change.

ProposalB-M9. No unfavorable
comments were received on the
proposal to amend § 45.13 to correctly
reference § U 45.11 (a) and b) with
regard to identification plate
requirements. Accordingly, the proposal
is adopted without substantive change.

Proposal 8-110. A commenter
representing a number of scheduled air
carriers reonmnends that the words
"inspection interval or related
procedure" be deleted from proposed
§ 45.14. The supporting rationale is the
same as submitted by this commenter
concerning Proposal 8--3 to amend
§ 21.31(c). As discussed under Proposal
8-3, the FAA disagrees.

The language in § 45.14 covers
rotorcraft as well as airplanes, balloons,
engines, and propellers. To make this
clear, the word "Rotorcraft" is changed
to "Manufacturer's."

Two commenters object to proposed
§ 45.14 on the grounds that it would be
impracticable to mark small parts with a
part and serial number. The FAA is not
aware that the marking of small parts
under current § 45.14 has presented a
problem. In any event, the rule allows
markings that are equivalent to part and
serial numbers, such as symbols
enabling the identification of the part as
one for which a replacement time,
inspection interval, or related procedure
is specified in an Airworthiness
Limitations section. Identification of
such parts is clearly essential for safety.
Accordingly, § 45.14 is adopted as
revised.

Proposal 8-111. A c6mmenter
representing a number of scheduled air
carriers recommends that the words

"inspection interval, or related
procedure" be deleted from proposed
§ 91.163(c). The supporting rationale is
the same as that submitted by this
commenter concerning Proposal 8-3 to
amend § 21.31(c). As discussed under
Proposal 8-3, the FAA disagrees.
However, § 91.163(c) is revised to
specifically identify the acceptable
alternatives to compliance with the
"Airworthiness Limitations" section.

The language in proposed 1 91.163(c)
c vers rotorcraft as well as airp!anes,
balloons, engines, and propellers. To
make this clear, the word "Rotorcraft"
in § 91.163(c) has been changed to .
"Manufachuer's". and a statement has
been added that operations
specifications approved by the
Administrator may be used in lieu of the
Instructions for Continued
Airworthiness. Section 91.163(c) is
adopted as revised.

Proposal 8-112. No unfavorable
comment was received on the proposal
to amend § 91.165 to clarify
maintenance personnel entries in
maintenance records. Accordingly, the
proposal is adopted without substantive
change.

Proposal 8-113. Several commenters
object to J§ 91.173(a)(2) (i) and (i). A
commenter states that adoption of the
proposal would result in an
inconsistency between § 91.173 and
§ 121.380, which contains the
recordkeeping requirements for aircraft
maintained under Part 121. The
commenter also states that this
inconsistency would cause great
difficulty and economic hardship
whenever an aircraft is sold by a Part
121 operator to a Part 91 operator and
the Part 91 aircraft is maintained by a
Part 121 operator under its repair station
certificate. According to the commenter
the economic hardship would occur to
both the Part 91 operator and the repair
station. The same commenter contends
that reliability information accumulated
in recent years on transport category
.airplanes shows that there is no need for
individualized total time records on
equipment and components. Another
commenter states that proposed
requirements would result in large
increases in maintenance costs for Part
91 operators and that only those
components that are life-limited should
have to carry total times.

The FAA concludes, however, that
revision of J 91.173(a)(2)i) would
contribute significantly to safety with
little burden on those affected. The
currently prescribed record of total time
in service for the airframe does not
generally apply to the aircraft's engines
or propellers, since these components
are frequently overhauled (or replaced)

at different times. As a practical matter.
it is known that operators of such
aircraft normally keep records from
which the total time in service of
engines and propellers can be derived.
Therefore. the FAA does not agree that
the requirement to keep total times on
engines and propellers would be a
hardship and burden upon the operators.
Accordingly, § 91.173(a)(2](i) is adopted
without change.

In light of the comment on proposed
§ 91.173(a)(2liifi the FAA has given
further review of the proposal and has
concluded that existing requirements
satisfy the objective of the proposal.
Accordingly proposed § 9.173(a](2)[iii)
is withdrawn.

The reporting and recordkeeping
requirements contained in J 91.173 have
been approved by the Office of
Management and Budget in accordance
with the Federal Reports Act of 1942.

Proposal 8-114. Several commenters
agree with the intent of proposed
§ 91.193(c)(4) but suggest changes. A
commenter suggests that the proposed
installation instructions for hand fire
extinguishers would be more
appropriately placed in the type
certification rules. The FAA does not
agree. New type certification rules do
not apply to aircraft already in service.

A commenter suggests that the words
"unless obvious" be added to clarify
when the hand fire extinguisher stowage
provisions must be properly identified.
The FAA agrees. Proposed § 91.193(cX4)
is revised and adopted accordingly.

Proposal8-115. One commenter
objects to the proposal to revise
§ 91.197(a) to require passenger
information signs to meet the
requirements of § 25.791. The
commenter states that it is unnecessary,
in many small general aviation aircraft
operating under Subpart D of Part 91, to
have such signs just for the sake of
uniformity. The commenter also states
that "nonstandard" signs now in use are
wholly adequate to meet the needs of
the type of operation. Finally, the
commenter points out that installation
costs for aircraft not currently having
signs would be high and the pilot could
just as easily announce the information
as he could activate the signs.

Based on these comments and
considering the type of operation
involved the FAA finds that the benefits
associated with the proposal do not
warrant its adoption. The proposal to
revise § 91.197(a) is withdrawn.

Proposals 8-116, 8-117, 8-118, and 8-
119. Final action on Proposals 8-116, 8-
117, 8-118. and 8-119 was taken in
Airworthiness Review Program.
Amendment No. 8: Cabin Safety and
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Flight Attendant Amendments (45 FR
7750; February 4, 1980).

Proposal 8-120. In light of the need to
conduct further testing of protective
breathing equipment, the FAA
withdraws its proposal to amend
§ 121.337, which will be addressed in an
upcoming notice of proposed rule
making.

Adoption of the Amendment

Accordingly, Parts 11, 21, 23, 25, 27, 29,
31, 33, 35, 43, 45, and 91 of the Federal
Aviation Regulations are-amended as
follows, effective October 14, 1980.

PART 11-GENERAL RULE-MAKING
PROCEDURES

1. By redesignating § § 11.11 (k), (l),
and (in) as § § 11.11 (in), (n), and (o),
respectively, and adding new § § 11.11(k)
and (1) to read as follows:

§11.11 -Docket.
* * * * *

(k) Special conditions required, as

prescribed under § 21.16 or*
§ 21.101(b)(2),

(1) Written material received in
response to published special
conditions,
* * * * *

2. By adding a new § 11.28 to read a.s
follows:

§ 11.28 Action on special conditions.
(a) General. Except for the publication'

and comment procedures provided for in
this section, no public hearing,
argument, or other formal proceeding js•
held directly on a special condition
established by the Administrator.

(b) Procedures. This subpart and
Subpart C apply to the issue,
amendment, and repeal of special
conditions under Part 21. In addition to _
the information required by § 11.29(b),
each notice will include-

(1) The name and address of the
applicant;

(2) The model'designation and a
summary description of the affected
product;

(3) The applicable type design
approval regulations designated in
accordance with § 21.17 or § 21.101 of
Part 21; and

(4) A summary description of the
novel or unusual design features that
make the issue or amendment of special
conditions necessary.

3. By adding a new § 11.49(b)(4) to
read as follows:"

§ 11.49 Adoption of final rules.
) * * * *

(b) * * *

(4) Special conditions under Part 21 of
this chapter to the Director of
Airworthiness.

PART 21-CERTIFICATION
PROCEDURES FOR PRODUCTS AND
PARTS

§ 21.16 [Amended]
3a. By deleting § 21.16(b),

redesignating § 21.16(a) as § 21.16, and
by replacing the phrase "paragraph (b)
of this section" in the second sentence
of the paragraph with "Part 11 of this
chapter".

3b, By deleting the word "and" from
the end of § 21.31(b), redesignating
§ 21.31(c) as § 21.31(d), and revising
§ 21.31(a) and adding a new § 21.31(c) to
read as follows:

§ 21.31 Type design.
* * * * ."

(a) The drawings and specifications,
and a listing of those drawings and
specifications, necessary to define the
configuration and the design features of
the product shown to comply with the
requirements of that part of this
subchapter applicable to the product;
* * * * *

(c) The Airworthiness Limitations
section of the Instructions for Continued
Airworthiness as required by Parts 23,
25, 27, 29, 31, 33, and 35 of this chapter,
and
* * * * *

§ 21.35 [Amended]
4. By amending § 21.35(b) (2) by

deleting the word "airplane" near the
end of the sentence and inserting in its
place the word "aiir:raft".

5. By redesignating § 21.50 as
§ 21.50(a), and by revising the heading
of § 21.50 and adding a new § 21.50(b) to
read as follows:

§ 21.50 Instructions for continued
airworthiess and manufacturer's
maintenance manuals having airworthiness
limitations sections.
* * * * *

(b) The holder of design approval,
including either the type certificate or
supplemental type'certificate for an
aircraft, aircraft engine, or propeller for
which application was made after
October 14, 1981, shall furnish at'least
one set of complete Instructions for
Continued Airworthiness, prepared in
accordance with § § 23.1529, 25.1529,
27.1529, 29.1529, 31.82, 33.4, or 35.4 of
this chapter, as applicable, to the owner
of each type aircraft, aircraft engine, or
propeller upon its delivery, or upon
issuance of the first standard certificate
of airworthiness for the affected aircraft,
whichever occurs later, and thereafter

make available those instructions to any
other person required by this chapter to

* comply with any of the terms of those
instructions. In addition, changes to the
Instructions for Continued
Airworthiness shall be made available
to any person required by this chapter to
comply with any of those instructions.

6. By deleting from § 21.123(b) the
word "and" following the semicolon,
inserting at the end of § 21.123(c) a
semicolon and the word "and" in place
of the period, and adding a new
§ 21.123(d) to read as follows:

§ 21.123 Production under type certificate,
* * * * *

(d) Upon the establishment of the
approved production inspection system
(as required by paragraph (c) of this
section) submit to the Administrator a
manual that describes that system and
'the means for making the
determinations required by § 21.125(b).

§ 21.143 [Amended]
7. By deleting from § 21.143(a) (2) the

phrase "subsidiary manufacturers" and
replacing it with the phrase
"manufacturers' suppliers" and by
deleting from § 21.143(f) the phrase
"subsidiary manufacturers" and
replacing it with the word "suppliers".

§ 21.182 [Amended]
8. By deleting the reference to

"§ 45.11(a)" in §§ 21.182 (a) and (b)(3)
and inserting "§ 45.11" in its place.

9. By revising § 21.197by deleting the
phrase "the purpose of-" from the lead
in of § 21.197(a) and inserting the phrase
"the following purposes:" in its place: by
replacing the semicolons in §§ 21.197(a)
(1) and (2) with periods; by replacing the
semicolon and the word "and" at the
end of § 21.197(a) (3) with a period, and
by adding a new § 21.197(a) (5) to read
as follows:

§ 21.197 Special flight permits.
(a)* * *

(5) Conducting customer
demonstration flights in new production
aircraft that have satisfactorily
completed production flight tests.

PART 23-AIRWORTHINESS
STANDARDS: NORMAL, UTILITY, AND
ACROBATIC CATEGORY AIRPLANES

10. By revising § 23.253(b)(3) to read
as follows:

§ 23.253 High-speed characteristics.
* * * * *

(b) * * *
(3) Buffeting that would impair the

pilot's ability to read the instruments or
to control the airplane for recovery.
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11. By revising § 23.361 to read as
follows:

§ 23.361 Engine torque.
(a) Each engine mount and its

supporting structure must be designed
for the effects of-
(1) A limit engine torque

corresponding to takeoff power and
propeller speed acting simultaneously
with 75 percent of the limit loads from
flight condition A of § 23.333(d);
(2) The limit engine torque as

specified in § 23.361(c) acting
simultaneously with the time loads from
flight condition A of § 23.333(d); and

(3) For turbopropeller installations, in
addition to the conditions specified in
paragraphs (a)(lj'and(a)(2) of this
section, a limit engine torque
corresponding to takeoff power and
propeller speed, multiplied by a factor
accounting for propeller control system
malfunction, including quick feathering,
acting simultaneously with Ig level flight
loads. In the absence of a rational
analysis, a factor of 1.6 must be used.

(b) For turbine engine installations,
the engine mounts and supporting
structure must be designed to withstand
each of the following:

(1) A limit engine torque load imposed
by sudden engine stoppage due to
malfunction or structural failure (such as
compressor jamming).

(2) A limit engine torque load imposed
by the maximum acceleration of the
engine.

(c) The limit engine torque to be
considered under paragraph (a)(2) of
this section must be obtained by
multiplying-the mean torque for
maximum continuous power by a factor
of-

(1) 1.25 for turbopropeller
installations;

(2) 1.33 for engines with five or more
cylinders; and

(3) Two, three, or four, for engines
with four, three, or two cylinders,
respectively.

§ 23.371 [Amended]
12. By deleting the word

"turbopropeller" in the lead-in of
§ 23.371 and inserting the word
"turbine" in its place.

13. By revising the heading of § 23.729
and § § 23.729 (c) and (e) to read as
follows:

§ 23.729 Landing gear extension and
retraction system.

(c) Emergency operation. For a
landplane having.retractable landing
gear that cannot be extended manually,
there must be means to extend the
landing gear in the event of either-

(1) Any reasonably probable failure in
the normal landing gear operation
system; or

(2) Any reasonably probable failure in
a power source that would prevent the
operation of the normal landing gear
operation system.

(e) Position indicator. If a retractable
landing gear is used, there must be a
landing gear position indicator (as well
as necessary switches to actuate the
indicator) or other means to Inform the
pilot that the gear is secured in the
extended (or retracted) position. If
switches are used, they must be located
and coupled to the landing gear
mechanical system in a manner that
prevents an erroneous indication of
either "down and locked" if the landing
gear is not in a fully extended position,
or of "up and locked" if the landing gear
is not in the fully retracted position. The
switches may be located where they are
operated by the actual landing gear
locking latch or device.

14. By adding new §§ 23.903 (0) and (g)
to read as follows:

§ 23.903 Engines.

(f) Restart capability. An altitude and
airspeed envelope must be established
for the airplane for in-flight engine
restarting and each installed engine
must have a restart capability within
that envelope.

(g) For turbine engine powered
airplanes, if the minimum windmilling
speed of the engines, following the in.
flight shutdown of all engines, Is
insufficient to provide the necessary
electrical power for engine ignition, a
power source independent of the engine-
driven electrical power generating
system must be provided to permit in-
flight engine ignition for restarting.

15. By adding a new § 23.905(d) to
read as follows:

§ 23.905 Propellers.
* * * *r *

(d) Each component of the propeller
blade pitch control system must meet
the requirements of § 35.42 of this
chapter.

16. By revising § 23.967(e)(2) and
adding a flush paragraph at the end of
§ 23.967(e) to read as follows:

§ 23.967 Fuel tank Installations.
* *r * • *

(e) * * *
(2) Under conditions likely to occur

when the airplane lands on a paved
runway at a normal landing speed under
each of the following conditions:

(i) The airplane in a normal landing
attitude and its landing gear retracted.

(ii) The most critical landing gear leg
collapsed and the other landing gear
legs extended.
In showing compliance with paragraph
(e)(2) of this section, the tearing away of
an engine mount must be considered
unless all the engines are installed
above the wing or on the tail or fuselage
of the airplane.

17. By adding a new § 23.991(d) to
read as follows:

§23.991 Fuel pumps.

(d) Operation of any fuel pump may
not effect engine operation so as to
create a hazard, regardless of the engine
power or thrust setting or the functional
status of any other fuel pump.

18. By revising § 23.1305(n) to read as
follows:

123.1305 Powerplant Instruments.

(n) A blade position indicating means
for each turbopropeller engine propeller
to provide an indication to the flight
crew when the propeller blade angle is
below the flight low pitch position. The
required indicator must begin indicating
before the blade moves more than 8'
below the flight low pitch stop. The
source of indication must directly sense
the blade position.

19. By revising § 23.1529, including its
heading. to read as follows:

§23.1529 Instructions for Continued
Airworthiness.

The applicant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix G to this part that are
acceptable to the Administrator. The
instructions may be incomplete at type
certification if a program exists to
ensure their completion prior to delivery
of the first airplane or issuance of a
standard certificate of airworthiness.
whichever occurs later.

20. By adding a new Appendix G to
Part 23 to read as follows:
Appendix G-Instrctions for Continued
Airworthiness
G23.1 General.

(a) This appendix specifies requirements
for the preparation of Instructions for
Continued Airworthiness as required by
§ 23.1529.

(b) The Instructions for Continued
Airworthiness for each airplane must include
the Instructions for Continued Airworthinesis
for each engine and propeller (hereinafter
designated products'), for each appliance
required by this chapter, and any required
Information relating to the interface of those
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appliances andproducts with the airplane.If
Instructions for Continued Airworthiness are
not supplied by the manufacturer of an
appliance or product installed in the airplane,
the Instructions for Continued Airworthiness
for the airplane must include the information'
essential to the continued airworthiness of
the airplane.

(c) The applicant must submit to. the FAA a
program to show how changes to the
Instructions for Continued Airworthiness
made by the applicant or by the
manufacturers of products and appliances,
installed in the airplane will be distributed.
G23.2 Formal

(a) The Instructions for Continued
Airworthiness must be in the form of a
manual or manuals as appropriate for the
quantity of data to be provided.

(b) The format of the manual or manuals
must provide for a practical arrangement
G23.3 Content

The contents of the manual or manuals
must be prepared in the English language.
The Instructions for Continued Airworthiness
must contain the following manuals or
sections, as appropriate, and information:

(a) Airplane maintenance manual or
section.

(1) Introduction information that includes
an explanation'f the airplane's features and
data to the extent necessary for maintenance
or preventive maintenance.

(2) A description of the-airplane and its
systems and installations including its
engines, propellers,, and appliances.

(3) Basic control and operation information
describing how the airplane components and
systems are controlled and how they operate.,
including any special procedures and
limitations that apply.

(4) Servicing information that covers
details regarding servicing points, capacities
of tanks, reservoirs, types of fluids to be used,
pressures applicable to the various systems,
location of access panels for inspection and
servicing, locations of lubrication points,
lubricants to be used, equipment required for
servicing, tow instructions and limitations,
mooring, jacking, and leveling information.

[b) Maintenance Instructions.
(1) Scheduling information for eachpart of

the airplane and its engine auxiliary power
units, propellers, accessories, instruments,
and equipment that provides the
recommended periods at which they should
be cleaned, inspected, adjusted, tested, and
lubricated, and the degree of inspection, the
appliable wear tolerances; and work
recommended at these periods. However,.the
applicant may refer to an accessory,
instrument, or equipment manufacturer as the
source of this information if the applicant
shows that the item has an exceptionally high
degree of complexity requiring specialized
maintenance techniques. test equipment, or
expertise. The recommended overhaul
periods and necessary cross reference to the,
Airworthiness Limitations sectior of the
manual must also be included. In addition,
the applicant must-include an inspection
program that includes the frequency and. -
extent of the inspections necessary to
provide for the continued airworthiness of
the airplane.

(2) Troubleshooting information describing
probable malfunctions, how to recognize
those malfunctions, and' the remedial action
for those malfunctions.

(3) Information describing the order and
method ofremoving and replacing products
and parts with anynecessaryprecautions to
be taken.

(4] Other general procedural instructions
including procedures for system testing
duringgroundrunning symmetry checks,
weighing and determining the center of
gravity, lifting and shoring, and'storage
limitations.

(c) Diagrams. of structural access plates
and information needed to gain access for
inspections when access plates are not
provided.

(d) Detaila for the applicatfion:of special
inspection techniques including radiographic
and ultrasonic testing where such processes
are specified.

(e) information needed to apply protective
treatments to the structure after inspection.

(f) All data relative to structural'fasteners
such as identification, discard
recommendations, and lorque values.

(g) Alist of special tools. need6d
G23.4 Airworthiness Limitations section.

The Instructions for Continued
Airworthiness must contain a section titled
Airworthiness Limitations that is segregated
and clearly distinguishable from the rest of
the document. This section must set forth
each mandatory replacement time, structural'
inspection interval, and related structural
inspection procedure required for type
certification. If the Instructions for Continued
Airvorthiness consist o multiple documents,
the section.required by this paragraph must
be included in.the principal manual.This
sectiori must contain a legible statement in a
prominentlocation that reads:"The
Airworthiness Limitations section is FAA
approved and specifies maintenance required
under §§ 43.16 and 91.163 of the Federal
Aviation Regulations.unless an alternative
program has been FAA approved:"

PART 25-AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES.

21. By revising §. 25.111(c)(4] to read, as
follows:

§ 25.111 Takeoff path.
* * * * *

(c) * * *
(4) Except for gear retraction and

propeller feathering, the airplane
configuration may not be changed, and.
no change inpower or thrust that
requires action by the pilotmay be
made, until tha airplane is 400 feet
above the takeoff surface.

22. By revising § 25.253(a)(2)(iii) to
read as follows:

§ 25.253 High-speed characteristics.
(a)
(2)

(iii) Buffeting that would impair the
pilot's ability to read the instruments or
control the airplane for recovery.
* * * * '*

23. By revising § 25.305(d) to read as
follows:

§ 25.305 Strength and deformation.

(d) The dynamic response of the
airplane to vertical and lateral
continuous turbulence must be taken
into account. The continuous gust design
criteria of Appendix G of this part must
be used to establish the dynamic
response unless more rational criteria
are shown.

24. By revising § 25.007(a) to read as

follows:

§ 25.307 Proof of structure.
[a) Compliancewith the strength and

deformation requirements of this
subpart must be shown for each critical
loading condition. Structural analysis
may be used only if the structure
conforms to that for which experience
has shown this method to be reliable.
The Administrator may require ultimate
load tests in cases where limit load tests
maybe inadequate.
E, * * * *

25. By revising § 25,365(c) to read as
follows:

§ 25.365 Pressurized cabin loads.
* * * * *

(e) Partitions, bulkheads, and floors in
pressurized cabins must be designed to
withstand the effects of a sudden
release of pressure through an opening
in any compartment at any appioved
operating altitude resulting from any, of
the following conditions (to be
considered as ultimate conditions-

(1) The penetration of the cabin by a
portion of an engine following an engine
disintegration;

(2] An opening in any passenger or
cargo compartment given by the
equation-

Ho=PA,
where,
H0=maximum opening In square feet, not to

exceed 20 square feet,
A.

P-- +.024
6,240

A,=maximum cross sectional area of
pressurized shell normal to the
longitudinal axis, in square feet; and
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(3) The maximum opening caused by
airplane or equipment failures not
shown to be extremely improbable.

§ 25.571 [Amended]
26. By deleting the phrase

"maintenance manual" from
§ 25.571(a)(3) and inserting the phrase
"Airworthiness Limitations section of
the Instructions for Continued
Airworthiness" in its place.

27. By redesignating § 25.783(fo and
the first sentence of § 25.783(g) as
§ § 25.783 (g) and (h), respectively; by
redesignating the second sentence of
§ 25.783(g) as § 25.783(i); by inserting the
phrase "either during or after closure"
following the phrase "single structural
element" within the parenthetical
expression in § 25.783(b); and by
revising § 25.783(e) and new § 25.783(i)
and adding new § § 25.783 (f) and () to
read as follows:

§ 25.783 Doors.

(e) There must be a provision for
direct visual inspection of the locking
mechanism to determine if external
doors, for which the initial opening
movement is not inward (including
passenger, crew, service, and cargo
doors], are fully closed and locked. The
provision must be discernible under
operational lighting conditions by
appropriate crewmembers using a
flashlight or equivalent lighting source.
In addition, there must be a visual
warning means to signal the appropriate
flight crewmembers if any external door
is not fully closed and locked. The
means must be designed such that any
failure or combination of failures that
would result in an erroneous closed and
locked indication is improbable for
doors for which the initial opening
movement is not inward.

(f) External doors must have
provisions to prevent the initiation of
pressurization of the airplane to an
unsafe level if the door is not fully
closed and locked. In addition, it must
be shown by safety analysis that
inadvertent opening is extemely
improbable.

(i] If an integral stair is installed in a
passenger entry door that is qualified as
a passenger emergency exit, the stair
must be designed so that under the
following conditions the effectiveness of
passenger emergency egress will not be
impaired:

(1) The door, integral stair, and
operating mechanism have been

subjected to the inertia forces specified
in § 25.561(b)(3), acting separately
relative to the surrounding structure.

(2] The airplane is in the normal
ground attitude and in each of the
attitudes corresponding to collapse of
one or more legs of the landing gear.

[) All lavatory doors must be
designed to preclude anyone from
becoming trapped inside the lavatorg,
and if a locking mechanism is installed.
it be capable of being unlocked from the
outside without the aid of specil tools.

28. By adding new §§ 25.851 (a)(5) and
(a)(6) to read as follows:

§ 25.851 Fire extinguishers.
(a) * * *
(5) There must be at least the

following number of hand fire
extinguishers conveniently located in
passenger compartments:
Minimum Number of Hand Fire &ingushers

Passoogee caed.y
7thou o.gh.. 

61 ormo .. O

(6) There must be at least one hand
fire extinguisher conveniently located in
the pilot compartment.

29. By adding a new § 25.858 to read
as follows:
§ 25.858 Cargo compartment fire
detection systems.

If certification with cargo
compartment fire detection provisions is
requested, the following must be met for
each cargo compartment with those
provisions:

(a) The detection system must provide
a visual indication to the flight crew
within one minute after the start of a
fire.

(b) The system must be capable of
detecting a fire at a temperature
significantly below that at which the
structural integrity of the airplane is
substantially decreased.

(c) There must be means to allow the
crew to check in flight, the functioning of
each fire detector circuit.

(d) The effectiveness of the detection
system must be shown for all approved
operating configurations and conditions.

30. By adding a new § 25.905(c) to
read as follows:
§ 25.905 Propellers.

(c) Each component of the propeller
blade pitch control system must meet
the requirements of § 35.42 of this
chapter.

31. By revising § 25.1305(d[l) to read
as follows:
§ 25.1305 Powerplant Instruments.

]* * * *

(d)
(1) An indicator to indicate thrust, or a

parameter that is directly related to
thrust, to the pilot. The indication must
be based on the direct measurement of
thrust or of parameters that are directly
related to thrust. The indicator must
indicate a change in thrust resulting
from any engine malfunction, damage,
or deterioration.

32. By revising § 25.1307(h) to read as
follows:

§ 25.1307 Miscellaneous equipment

(h) Portable fire extinguishers as
prescribed in §§ 25.851 (a)[5) and (a)(6).

33. By revising § 25.1529, including its
heading, to read as follows:

§ 25.1529 Instructions for continued
airworthiness.

The applicant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix H to this part that are
acceptable to the Administrator. The
instructions may be incomplete at type
certification if a program exists to
ensure their completion prior to delivery
of the first airplane or issuance of a
standard certificate of airworthiness,
whichever occurs later.

34. By adding a new Appendix G to
Part 25 to read as follows:

Appendix G--Continous Gust Design Criteria
The continuous gust design criteria in this

appendix must be used in establishing the
dynamic response of the airplane to vertical
and lateral continuous turbulence unless a
more rational criteria is used. The following
gust load requirements apply to mission
analysis and design envelope analysis:

(a) The limit gust loads utilizing the
continuous turbulence concept must be
determined in accordance with the provisions
of either paragraph (b) or paragraphs (c) and
(d) of this appendix.

(b) Design envelope anaysis. The limit
loads must be determined in accordance with
the following:

(1) All critical altitudes, weights, and
weight distributions, as specified in
§ 25.32=(b). and all critical speeds within the
ranges Indicated in paragraph (b][3) of this
appendix must be considered.

(2) Values of A (ratio of root-mean-square
Incremental load root-mean-square gust
velocity) must be determined by dynamic
analysis. The power spectral density of the
atmospheric turbulence must be as given by
the equation-
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where:
,- powei-spectral density (ft./see.)2/

rad./It.
e=root-mean-square gust velocity, ft.4

Sec.
12=reduced frequency, radians. per foot.
L=2,500 ft.

(3) The limit loads. must be obtainedby-
multillying the A values deterinedby the
dynamic analysis by the following values of
the gust velocity Upr-

(i) At speed'V, Uo=85 fps true gust
velocity in the interval 0 to 30,000 ft. altitude
and is linearly decreased to 30 fpstrue gust
velocity at 80.000 ft. altitude; Where the
Administrator finds that a design is
comparable to a similar design with
extensive satisfactory service experience, it
will be acceptable to select Uo- at V. less
than 85 fps, but not less than 75 fps, with
linear decrease from that value at 20,000 feet
to 30 fps at 80,000 feet. The following factors
will be taken into-account-when assessing
comparability to a similar design:

(1) The transfer function of the new design
should exhibit no unusual characteristics as
compared to the sinilar design which will
significantly affect response to turbulence;
e.g., coalescence of modal response in the
frequency regime which can result in a
significant increase of loads.

(2) The typical mission of the newairplane.
is substantially equivalent to that of the
similar design.

(3) The similar design should demonstrate
the adequacy of the Uo- selected. _

(ii) At speed VE: Uc- is equal to 1.32 times
the values obtained under paragraph (b](3)(i).
of this appendix.

(iii) At speed VD: Uo- is equal to the
values obtained underparagraph (b](3)(i] of
this appendix.

[iv) At speeds between V5 and V, and
between V, and V5: Uo- is equal to- a value
obtained by linear interpolation.

(4),When a stability augmentation system
Is included in the analysis~the effect of
system- nonlinearities on loads at the. limit
load level must be realistically or
conservatively accounted for.-

(c) Mission analysis. Limit loads must be
determined in accordance with thefollowing.

(1) The expected utilization of the airplane
must be represented by one ormore: flight
profiles in, which the loaddistribution and the
variation with time of speed, altitude, gross
weight, andcenter of gravity position are
defined. These profiles must be divided into
mission segments or blocks, for analysis, and
average or effective values of the pertinent
parameters defined for each segment.

(2) For each of the mission segments
defined under paragraph (c](1) of this
appendix, values of A and N. must be
determined by analysis. A is defined as the

ratio of root-mean-square incremental load to
root-mean-square gust velocity and N. is the
radius of gyration of the load powerspectral
density function about zero frequency. The
power spectral density of the atmospheric
turbulence must be given by the equation set
forth in paragraph: (b)[2) of this appendix.

(3) For each of the load and stress
quantities selected, the frequency of
exceedance must be determined as ai function.
of load level by means of the equation-

Y-.exp .. I)]

where-
t=selected'time interval.
y=net value of the load, or stress.
Yo.e=g=value of the load or stress in one-g

level flight.
N(y)=average number of exceedances ofthe

indicated value of the load or stress in.
unit time.

7=symbol denoting summatiorr overall
mission segments

No, A=parameters determined by dynamic
analysis as defined in pardgraph c)(2l of
this appendix.

P1, P2, b,, b2=parameters defining the
probability distributions of root-mean-
square gust velocity, to be read from
FiguresT and 2 ofthis appendix.

The limit gust loads mustbe read from-the
frequency of exceedance curves at a
frequency of exceedance of 2X10- r
exceedances per hour. Both positive and
negative load directions must be considered
in determining the limit loads.
(4) If a stability augmentation system is

utilized to reduce the gust loads,
consideration must be given to the fraction. of
flight time that the system maybe
inoperative. The flight profiles of paragraph
(c)(I) of this appendix must include flight
with the system inoperative for this fraction
of the flight time. When a stability
augmentation system is included in the
analysis, the effect of system nonlinearities
on loads at the limit load level must be
conservatively accounted for.

(d) Supplementary desiga envelope
analysis. In. addition to, the limit loads
defined byparagraph (c) of this appendix,
limit loads must also-be determined in
accordance with paragraph (b] of this
appendix, except that-

(1j In paragraph [b)(3][il of this appendb
the value of Uo-=85 fps true gust velocity is
replaced by Uo-=60 fps true gust velocity on
the interval 0 tcr 30,000 ft. altitude, andis
lineprly decreased to 25 fps true gust velocity
at 80,000 ft. altitude and

(2) In paragraph (b) of this appendix, the
reference to paragraphs (b)(3)(i] through
(b)(3)(iii) of this appendix is to be understood
as referring to the paragraph as modified by
paragraph (d)l).

BILLING CODE 4910-13-M
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35. By adding a new Appendix H to
Part 25 to read as follows:

Appendix -- Instructions for Continued
Airworthiness
H2.1 General.

(a) This appendix specifies requirements
for the preparation of Instructions for
Continued Airworthiness as required by
§ 25.1529.

(b) The Instructions for Continued
Airworthiness for each airplane must include
the Instructions for Continued Airworthiness
for each engine and propeller (hereinafter
designated "products"), for each appliance
required by this chapter, and any required
information relating to the interface of those
appliances and products with the airplane. If
Instructions for Continued Airworthiness are
not supplied by the manufacturer of an
appliance or product installed in the airplane,
the Instructions for Continued Airworthiness
for the airplane must include the information
essential to the continued airworthiness of
the airplane.

(c] The applicant must submit to the FAA a
program to show how changes to the
Instructions for Continued. Airworthiness
made by the applicant orby the
mannfacturers or products and appliances
installed inathe airplane will be distributed.
H25,2 FormaL
(a) The Instructions for Continued

Airworthiness must be in the form of a
manual or manuals as appropriate for the
quantity of data to be provided.

(b} The format of the manual or manuals
must provide for a practical arrangement.
H25.3 ContenL

The contents of the manual or manuals
must be prepared in the English language.
The Instructions for Continued Airworthiness
must contain the following manuals or
sections, as appropriate, and information:

(a) Airplane maintenance manual or
section.

(1) Introduction information that includes
an explanation of the airplane's features and
data to the extent necessary for maintenance
or preventive maintenance.

(2] A description of the airplane and its
systems and installations including its
engines, propellers, and appliances.

(3) Basic control and operation information
describinghow the airplane components and
systems are controlled and how they operate.
including any special procedures and
limitations that apply.

(4) Servicing information that covers
details regarding servicing points. capacities
of tanks, reservoirs, types of fluids to be used,
pressures applicable i, the various systems,
location of access panels for inspection and
servicing, locations of lubrication points.
lubricants to be used, equipment required for
servicing. tow instructions and limitations,
mooring, jacking, and leveling information.

(bl Maintenance Instructons
(1] Scheduling information for each part of

the airplane and its engines, auxiliarypower
units, propellers, accessories, instruments,
and equipment thai provides the
recommended periods at which they should
be cleaned, inspected, adjusted, tested. and
lubricated, and the degree of inspection. the

applicable wear tolerances, and work
recommended at these period.. However. the
applicant may refer to an accessory,
instrument, or equipment manufacturer as the
source of this information if the applicant
shows that the item has an exceptionally high
degree of complexity requiring specialized
maintenance techniques, test equipment, or
expertise. The recommended overhaul
periods and necessary cross references to the
Airworthiness Limitations section of the
manual must also be included. In addition.
the applicant must include an inspection
program that includes the frequency and
extent of the impectioos necessary to
provide for the continued airworthiness of
the airplane.

(2) Troubleshooting information describing
probable malfunctions, how to recognize
those.malfunctions, and the remedial action
for those malfunctions.

(3) Information describing the order and
method of removing and replacing products
and parts with any necessary precautions to
be taken.

(4) Other general procedural instructions
including procedures for system testing
during ground running, symmetry checks.
weighing and determining the center of
gravity, lifting and shoring, and. storage
limitations.

(c) Diagrams of structural access plates
and information needed to gain access for
inspections when access plates are not
provided.

(d) Details for the application of special
inspection techniques including radiogaphic
and ultrasonic testing where such processes
are specified..

(el Information needed to apply protective
treatments to the structure after inspection.

f) All data relative to structural fasteners
such as identification. discard
recommendations, and torque values.

(g) A list of special tools needed.
1-125A Airworthiness Limitations section.

The Instructions for Continued
Airworthiness must contain a section titled
Airworthiness Limitations that is segregated
and clearly distinguishable from the rest of
the document. This section must set forth
each mandatory replacement time. structural
inspection interval, and related structural
inspection procedure approved under
§ 25.57L. If the Instructions for Continued
Airworthiness consist of multiple documents.
the section required by this paragraph must
be included in the principal manual. This
section must contain a legible statement in a
prominent location that reads: "The
Airworthiness limitations section is FAA
approved and specifies maintenance required
under § S 43.16 and 91.163 of the Federal
Aviation Regulations unless an alternative
program has been FAA approved."

PART 27-AIRWORTHINESS
STANDARDS, NORMAL CATEGORY
ROTORCRAFT

§27.571 [Amendedl
36. By deleting the reference to

"§ 27.1529(a](2)" in §§ 27.571 (b). Cc),
(d)[1). (d)(3), and (e) and replacing it
with "§ A27.4 of Appendix A"

37. By revising § 27.1529, including its
heading. to read as follows:

J27.1529 kutructio forcontinued
atrworthkiess

The applicant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix A to this part that are
acceptable to the Admin strator. The
instructions may be incomplete at type
certification if a program exists to
ensure their completion prior to delivery
of the first rotorcraft or issuance of a
standard certificate of airworthiness, -
whichever occurs later.

38. By adding a new Appendix A to
Part 27 to read as follows:

Appendix A-Instructions for Continued
Airworthiness
A27.1 General.

(a) This appendix specifies requirements
for the preparation of Instructions for
Continued Airworthiness as required by
j27.1529.

(i The Instructions for Continued
Airworthiness for each motorcraft must
include the Instructions for Continued
Airworthiness for each engine and rot&
(hereinafter designated 'products'] for each
appliance required by this chapter, and any
required information relating to the interfacE
of those appliances and products with the
rotorcrafL. If Instructions for Continued
Airworthiness are not supplied by the
manufacturer of an appliance or product
installed in the rotorcraft. the Instrctions for
Continued Airworthiness for the rotorcraft
must include the information essential to the
continued airworthiness of the rotorcraft.

(c) The applicant must submit to the FAA a
program to show how changes to the
Instructions for Continued Airworthiness
made by the applicant orby the
manufacturers of products and appliances
installed in the rotorcraft will be distributed.
A27.2 Format

(a) The Instructions for Continued
Airworthiness must be in the form ofa
manual or manuals as appropriate for the
quantity of data to be provided. '

(b) The format of the manual or manuals
must provide for a practical arrangement.
A27.3 Content

The contents of the manual or manuals
must be prepared ia the Engishianguage.
The Instructions for Continued Airworthiness
must contain the following manuals or
sections, as appropriate, and information

(a) Rotorcraft maintenance manual or
section.

(1) Introduction information that includes
an explanation ofthe rotorcraft's features
and data to the extent necessary for
maintenance or preventive maintenance.

(2] A description of the rotorcraft and its
systems and installations including its
engines, rotors and appliances.

(3) Basic control and operationInformation
describing how the rotorcraft components
and systems are controlled and how they
operate, including any special procedures-
and limitations that apply.
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(4) Servicing information that covers
details regarding servicing points, capacities
of tanks, reservoirs, types of fluids to be used,'
pressures applicable to the various systems,
location of access panels for ingpection and
servicing, locations of lubrication points, the
lubricants to be used; equipment required for
servicing, tow instructions and limitations,
mooring, jacking, and leveling information.

(B] Maintenance instructions.
(1) Scheduling information for each part of

the rotorcraft and its engines, auxiliary power
units, rotors, accessories, instruments and
equipment that provides the recommended
periods at which they should be cleaned,
inspected, adjusted, tested, and lubricated,
and the degree of inspection, the applicable
wear tolerances, and work recommended at
these periods. However, the applicant may
refer to an accessory, instrument, or
equipment manufacturer as the source of this
information if the applicant shows the item
has an exceptionally high degree of'
complexity requiring specialized
maintenance techniques, test equipment, or
expertise. The recommended overhaul
periods and necessary cross references to the
Airworthiness Limitations section of the
manual must also be included. In addition,
the applicant must include an inspection
program that includes the frequency and
extent of the inspections necessary to
provide for the continued airworthiness of
the rotorcraft.
' (2) Troubleshooting information describing

problem malfunctioni, how to recognize
those malfunctions, and the remedial action
for those malfunctions.

(3) Information describing the order and
method of removing and replacing products
and parts with any necessary precautions to
be taken. ,

(4) Other general procedural instructions
including procedures for system testing
during ground running, symmetry checks,
weighing and determining the center of
gravity, lifting and shoring, and storage
limitations.

(c) Diagrams of structuraf access plates
and information needed to gain access for
inspections when access plates are not
provided.

(d) Details for the application of special
inspection techniques including radiographic-
ahd ultrasonic testing where such processes
are specified.

(e) Information needed to apply protective
treatments to the structure after inspection.

(0) All'data relative to structural fasteners
such as identification, discarded
recommendations, and torque values.

(g) A list of special tools needed.
A27.4 Airworthiness Limitations section.

The Instructions for Continued
Airworthiness must contain a section, titled
Airworthiness Limitations that is segregated
and clearly distinguishable from-the rest of
the document. This section must set forth
each mandatory replacement time, structural
inspection interval, and related structural
inspection procedure approved under
§ 27.571. If the Instructions for Continued
Airworthiness consist of multiple documents,
the section required by this paragraph must
be included in the principal manual. This
section must contain a legible statement in a

prominent location that reads: "The
Airworthiness Limitations section is FAA
approved and specifies inspectioris and other
maintenance required under § § 43.16 and
91.163 of the Federal Aviation Regulations
unless an alternative program has been FAA
approved."

PART 29-AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY ROTORCRAFT

§ 29.571 [Amended]
39. By deleting the reference to

"§ 29.1529(a) (2)" in §§ 29.571 (b), (c), (d]
(1), (d) (3), and (e) and replacing it with
"§A29.4 of Appendix A".

40. By adding a new § 29.783(g) to
read as follows:

§ 29.783 Doors.

(g) If an integral stair is installed in a
'passenger entry door that is qualified as
a passenger emergency exit, the stair
must be designed so that under the
following conditions the effectiveness of
passenger emergency egress will not be
impaired:

(1) The door, integral stair, and
operating mechanism have been
subjected to the inertia forces specified
in § 29.561(b)(3), acting separately
relative to the surrounding structure.

(2) The rotorcraft is in the normal
ground attitude and in each of the
attitudes corresponding to collapse of
one or more legs, or primary members,
as applicable, of the landing gear.

41. By revising § 29.1529, including its
heading, to read as follows-.

§ 29.1529 Instructions for continued
airworthiness.

The applicant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix A to this part that are
acceptable to the Administrator. The
instructions may be incomplete at type
certification if a program exists to
ensure their completion prior to delivery
of the first rotorcraft or issuance of a
standard certificate of airworthiness,
whichever occurs later.

42. By adding a new Appendix A to
Part 29 to read as follows:

Appendix A-Instructions for Continued
Airworthiness -
A29.1 General.

(a) This appendix specifies requirements
for the preparation of Instructions for
Continued Airworthiness as required by
§ 29.1529.

(b) The Instructions for Continued
Airworthiness for each rotorcraft must
include the Instructions for Continued
Airworthiness for each engine and rotor
(hereinafter designated "products"), for each
applicance required by this chapter, and any
required information relating to the interface

of those appliances and products with the
rotorcraft. If Instructions for Continued
Airworthiness are not supplied by the
manufacturer of an appliance or product
installed in the rotorcraft, the Instructions for
Continued Airworthiness for the rotoreraft
must include the information essential to the
continued airworthiness of the rotorcraft,

(c) The applicant must submit to the FAA a
program to show how changes to the
Instructions for Continued Airworthiness
made by the applicant or by the
manufacturers of products and appliances
installed in the rotorcraft will be distributed.
A29.2 Format.

(a) The Instructions for Continued
Airworthiness must be In the form of a
manual or manuals as appropriate for the
quantity of data to be provided.

(b) The format of the manual or manuals
must provide for a practical arrangement,
A29.3 Content.

The contents of the manual or manuals
must be prepared in the English language.
The Instructions for Continued Airworthiness
must contain the following manuals or
sections, as appropriate, and information:

(a) Rotorcraft maintenance nanual or
section. (1) Introduction information that
includes an explanation of the rotorcraft's
features and data to the extent necessary for
maintenance or preventive maintenance.

(2) A description of the rotorcraft and Its
systems and installations including Its
engines, rotors, and applicances.

(3) Basic contro and operation Information
describing how the rotorcraft components
and systems are controlled and how they
operate, including any special procedures
and limitations that apply.

(4) Servicing Information that covers
details regarding servicing points, capacities
of tanks, reservoirs, typos of fluids to be used,
pressures applicable to the various systems,
location of access panels for Inspection and
servicing, locations of lubrication points, the
lubricatnts to be used, equipment required for
servicing, tow instructions and limitations,
mooring, jacking, and leveling Information.

(b) Maintenance Instructions. (1)
Schedujing information for each part of the
rotorcraft and its engines, auxiliary power
units, rotors, accessories, instruments, and
equipment that provides the recommended
periods at which they should be cleaned,
inspected, adjusted, tested, and lubricated,
and the degree of inspection, the applicable
wear tolerances, and work recommended at
these periods. However, the applicant may
refer to an accessory, instrument, or
equipment manufacturer as the source of this
information if the applicant shows that the
item has an exceptionally high degree of
complexity requiring specialized
maintenance techniques, test equipment, or
expertise. The recommended overhaul
periods and necessary cross references to the
Airworthiness Limitations section of the
manual must also be included. In addition,
the applicant must include an Inspection
program that includes the frequency and
extent of the inspections necessary to
provide for the continued airworthiness of
the rotorcraft.

(2) Troubleshooting information describing
probable malfunctions, how to recognize
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those malfunctions, and the remedial action
for those malfunctions.

(3) Information describing the order and
method of removing and replacing products
and parts with any necessary precautions to
be taken.

(4) Other general procedural instructions
including procedures for system testing
during ground running, symmetry checks.
weighing and determining the center of
gravity, lifting and shoring, and storage
limitations.

[c) Diagrams of structural access plates
and information needed to gain access for
inspections when access plates are not
provided.

(d) Details for the application of special
inspection techniques including radiographic
and ultrasonic testing where such processes
are specified.

(e) Information needed to apply protective
treatments to the structure after inspection.

(f) All data relative to structural fasteners-
such as identification. discard
recommendations, and torque values.

(g) A list of special tools needed.
A29.4 Airworthiness Limitations Section.

The Instructions for Continued
Airworthiness must contain a section titled
Airworthiness Limitations that is segregated
and clearly distinguishable from the rest of
the document. This section must set forth
each mandatory replacement time, structural
inspection interval, and related structural
inspection procedure approved under
§ 29.571. If the Instructions for Continued
Airworthiness consist of multiple documents,
the section required by this paragraph must
be included in the principal manual. This
section must contain a legible statement in a
prominent location that reads: "The
Airworthiness Limitations section is FAA
approved and specifies maintenance required
under §§ 43.16 and 91.163 of the Federal
Aviation Regulations unless an alternative
program has been FAA approved."

PART 31-AIRWORTHINESS
STANDARDS: MANNED FREE
BALLOONS

43. By adding a new § 31.12 to read as
follows:

§ 31.12 Proof of compliance.
(a) Each requirement of this subpart

must be met at each weight within the
range of loading conditions for which
certification is requested. This must be
shown by-

(1) Tests upon a balloon of the type
for which certification is requested or by
calculations based on. and equal in
accuracy to, the results of testing; and

(2) Systematic investigation of each
weight ff compliance cannot bd
reasonably inferred from the weights
investigated.

(b) Except as provided in § 31.17(b),
allowable weight tolerances during
flight testing are +5 percent and -10
percent

44. By adding a new § 31.16 to read as
follows:

§31.16 Empty weight.

The empty weight must be determined
by weighing the balloon with installed
equipment but without lifting gas or
heater fuel.

45. By adding a new § 31.17 to read as
follows:

§ 31.17 Performance: Climb.
(a) Each balloon must be capable of

climbing at least 300 feet in the first
minute after takeoff with a steady rate
of climb. Compliance with the
requirements of this section must be
shown at each altitude and ambient
temperature for which approval is
sought.

(b) Compliance with the requirements
of paragraph (a) of this section must be
shown at the maximum weight with a
weight tolerance of +5 percent.

46. By adding a new § 31.19 to read as
follows:

§ 31.19 Performance: Uncontrolled
descent.

(a) The following must be determined
for the most critical uncontrolled
descent that can result from any single
failure of the heater assembly, fuel cell
system, gas value system, or
maneurering vent system, or from any
single tear in the ballon envelope
between tear stoppers:

(1) The maximum vertical velocity
attained.

(2) The altitude loss from the point of
failure to the point at which maximum
vertical velocity is attained.

(3) The altitude required to achieve
level flight after corrective action is
inititated, with.the balloon descending
at the maximum vertical velocity
determined in paragraph (a)(1) of this
section.

(b) Procedures must be established for
landing at the maximum vertical
velocity determined in paragraph (a)(1)
of this section and for arresting that
descent rate in accordance with
paragraph (a)(3) of this section.

§ 31.27 [Amended]
47. By amending § 31.27(c) by deleting

the second sentence, by deleting the
word "concrete" in the third sentence,
and by deleting the last sentence and
inserting the following in place thereof:
"A drop test height of 36 inches, or a
drop test height that produces, upon
impact, a velocity equal to the maximum
vertical velocity determined in
accordance with § 31.19, whichever is
higher, must be used."

48. By revising §§ 31.65(a), (b), and (c)
and adding a new § 31.65(e) to read as
follows:

§31.65 Position lights.

(a) If position lights are installed,
there must be one steady aviation white
position light and one flashing aviation
red (or flashing aviation white) position
light with an effective flash frequency of
at least 40, but not more than 100, cycles
per minute.

(b) Each light must provide 360'
horizontal coverage at the intensities
prescribed in this paragraph. The
following light intensities must be
determined with the light source
operating at a steady state and with all
light covers and color filters in place
and at the manufacturer's rated
mimimum voltage. For the flashing
aviation red light, the measured values
must be adjusted to correspond to a red
filter temperature of at least 130' F:

(1) The intensities in the horizontal
plane passing through the light unit must
equal or exceed the following values:

Soady ,1,,e 20
Fatwg rd or wt_ _ 40

(2) The intensities in vertical planes
must equal or exceed the following
values. An intensity of one unit
corresponds to the applicable horizontal
plane intensity specified in paragraph
(b)(1) of this section.

A abe &-d bekw0 9 h*zonal in aniy
wncaa pk-' (deW-~)(tas

0 1.00
0105 0.90
510 .. 0.80
101015 0.70
151o20 05
201030 0,
301040 0.10
401060 0.05

(c) The steady white light must be
located not more than 20 feet below the
basket, trapeze, or other means for
carrying occupants. The flashing red or
white light must be located not less than
7, nor more than 10, feet below the
steady white light.

(e) Each position light color must have
the applicable International Commission
on Illumination chromaticity coordinates
as follows:

(1) Aviation red-
"y" is not greater than 0.335; and "z' is

not greater than 0.002.
(2) Aviation white--

"x" is not less than 0.300 and not greater
than 0.540;
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"y" is not less than "x"- 0.040" or
"y-0.010" , whichever is the smaller,
and

"y"'is not 'greater than 'x-+0020" nor
"0.636-0.0400 ,";

Where "yo" is the "y" coordinate of the
Planckian radiator for the value of'x '

bonsidered.
49..By revising § 31.71 to read as

follows:

§ 31.71 Function and Installation.
(a) Eacli item of installed equipment

must-
(1) Be of a kind'and'design

appropriate lo its intended function;
(2) Be permanently and legibly

marked or, if-theitem.s too small-to
mark, ltagged as to its identification,
function, 'or operating limitations, orany
applicable combination of those factors;

(3) Be installedaccordingto
limitations specified for that equipment;
and

(4),Function properly when installed.
(b) No item of installed equipjnent,

when perfoliming its function, may affect
the function of any-other equipment so
as to create an unsafe condition.
(c) The equipment, systems, and

Installations mustbe 'designed to
prevent hazards tothe balloon in the
event of a probable malfunction or
failure.

50. By revising J 31.81 to read-as
follows:

§ 31.81 General.
(a) The following information mustbe

established-
(1) Each operating limitation,

including the -maximurn weight
determined under 1 31.14.

(2) The normal and emergency
procedures.
- (3) Other informationnecessary for
safe operation, including--:

(i) The empty weight determined
under § 31.16;

(ii) The rate -ofclimb determined
under § 31.17, and the procedures and
conditions used to determine
performance;

(iii) The maxinium vertical velocity,
the altitude drop required to -attain that
velocity;,and altitude ,drop required -to
recover-from a descent at that velocity,
determined under § 31.19, and the
procedures and conditions used to
determine performance;,and

'(iv) Pertinent information peculiar to
the balloon's operating characteristics.

(b) The information established in
compliance with paragraph (a] of this
sectionmustbe furnished by means of-

(1) A Balloon Flight Manual; or

(2) A placard on the balloon that is
-clearly visible to the pilot.

51. By adding a mew § 31.82 to read as
follows:

§ 31.82 Instructions for Continued
Airworthiness.

The applicant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix A to this part that are
acceptable-to the Administrator. The
instructions may be incomplete at type
certification if a-program exists to
ensure -their completion prior to delivery
of the first balloon or issuance of a
standard 'certificate of airworthiness,
whichever occurs later. -

52. By revising § 31.85(b)(1) to Tead as
follows:.

§ 31.85 Required basic equipment.

(b)* * *
(1] A fuel quantity gauge. If fuel cells

are used, means must be incorporated to
indicate to the crew the quantity of fuel
in-each cell during 'flightThe means
must be 'calibrated in-appropriate units
or in percent;of fuel cell capacity.'

53. By adding'a new Appendix A to
Part 31 to read asfollows.
Appendix A-Instructions for Continued
Airworthiness
A31.1 General.

,(a) This appendix specifies xequirements
for the preparation ofInstructions for
Continued Airworthiness as required by
§ 31.82.

(b TheInsructionsfor Continued
Airworthiness for each balloon must include
the Instructions for Continued Airworthiness
for all balloon parts required by this chapter
and anyrequired information relating to the
interface of those parts with the balloon. If
Instructions for Continued Airworthiness are
notsupplied by the partmanufaciturer for a
balloon part, iheInstructions for Continued
Airworthinessfor the'balloon must include
the informntion ,ssential tothe continued
airworthiness-of the balloon.

.(c) The applicant must subnitto the FAA a
program to show how changes to the
Instructions for Continued Airworthiness
made by the applicant or by the
manufacturers ofballoonparts will be
distributed.
A31.2, FormaL

'fa) The Instructions for Continued
Airworthiness must be inthe form of a
manual or manuals as appropriate for the
quantityof-data to be provided.

-(lb)' he format 'of the manual or manuals
must provide for a practical arrangement.
A31.3 ContenL' .

The contents of themanual or manuals
must be prepared in the English language.
The Instructions for Continued Airworthiness
must contain the following information:

,(a) Introduction information that Includes
an explanation of the balloon's features 'and
data to the extent necessary-for maintenance
or preventive maintenance.

(b) A description of the balloon and Its
systems and installations.

Cc) Basic control and operation informution
for the balloon and its components and
systems.I (d) Servicing information that covers
details regarding servicing of balloon
components, including burner nozzles, fuel
tanks, and valves during operations.

(e) Maintenance Information for each part
of the balloon and Its envelope, controls,
rigging, basket structure, fuel systems,
instruments, and heater assembly that
provides the recommended periods at which
they should be cleaned, adjusted, tested, and
lubricated, the applicable wear tolerances,
and the degree of work recommended at
these-periods. However, the applicant may
refer to an accessory, instrument, or
equipment manufacturer as the source of this
information if the applicant shows that the
item has an exceptionally high degree of
complexity requiring speciallzed
maintenance techniques, test equipment, or
expertise. The recommended overhaul
periods and necessary cross references to the
Airworthiness Limitations section of the
manual must also be included. In addition,
the applicant must Include an inspection
program that Includes the frequency and
extent'of the inspections necessary to
provide for the continued airworthiness of
the balloon.

(f) Troubleshooting information describing
probable malfunctions, how to recognize
those malfunctions, and the remedial action
for those malfunctions.

(g)Detalls of what, and how, to inspect
after a hard landing.

(h) Instructions for storage preparation
including any storage limits.

(i) Instructions for repair on the balloon
envelope and its basket *or trapeze.
A31.4 Airworthiness Limitations Section.

The Instructions for Continued
Airworthiness must contain a section titled
Airworthiness Limitations that is segregated
and clearly distinguishable from the rest of
the document. This section must sot forth
each mandatory.replacement time, structural
inspection interval, and related structural
Inspbction procedure, including envelope
structural integrity, required for type
certification. If the Instructions for Continued
Airworthiness consist of multiple documents,
the section required by this paragraph must
be included in the principal manual, This
section must contain a legible statement in a
prominent location that reads: "The
Airworthiness Limitations section is FAA
approved and specifies maintenance required
under § § 43.16 and 91.163 of the Federal
Aviation Regulations."

PART 33-AIRWORTHINESS
STANDARDS: AIRCRAFT ENGINES

54. By adding a new § 33.4 to read as
follows:
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§ 33.4 Instructions for Continued
Airworthiness.

The applicant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix A to this part that are
acceptable to the Administrator. The
instructions may be incomplete at type
certification if a program exists to
ensure their completion prior to delivery
of the first aircraft with the engine
installed, or upon issuance of a standard
certificate of airworthiness for the
aircraft with the engine installed,
whichever occurs later.

55. By deleting § § 33.5 (c), (d), and (e)
and revising the lead in and heading of
§ 33.5 to read as follows:

§ 33.5 Instruction manual for Installing and
operating the engine.

Each applicant must prepare and
make available to the Administrator
prior to the issuance of the type
certificate, and to the owner at the time
of delivery of the engine, approved
instructions for installing and operating
the engine. The instructions must
include at least the following. -

56. By redesignating § 33.19 as
§ 33.19(a) and adding a new § 33.19(b) to
read as follows:

§ 33.19 Durability.
*1 * * *k *

(b) Each component of the propeller
blade pitch control system which is a
part of the engine type design must meet

'the requirements of § 35.42 of this
chapter.

§ 33.55 [Amended]
57. By deleting the reference to

"§ 33.5(e)" in § 33.55(c) and replacing it
with "§ 33.4".

§ 33.57 [Amended]
58. By deleting the reference to

"§ 33.5" in § 33.57(b) and replacing it
with "§ 33.4".

§ 33.93 [Amended]
59. By deleting the reference to

"§ 33.5" in § 33.93(b) and replacing it
with "§ 33.4".

§ 33.99 [Amended]
60. By deleting the reference to

"§ 33.5" in § 33.99(b) and replacing it
with "§ 33.4".

61. By adding a new Appendix A to
Part 33 to reaal as follows:

Appendix A-Instructions for Continued
Airworthiness
A33.1 General

(a) This appendix specifies requirements
for the preparation of Instructions for
Continued Airworthiness as required by
§ 33.4.

(b) The Instructions for Continued
Airworthiness for each engine must Include
the Instructions for Continued Airworthiness
for all engine parts. If Instructions for
Continued Airworthiness are not supplied by
the engine part manufacturer for an engine
part, the Instructions for Continued
Airworthiness for the engine must include the
information essential to the continued
airworthiness of the engine.

(c) The applicant must submit to the FAA a
program to show how changes to the
Instructions for Continued Airworthiness
made by the applicant or by the
manufacturers of engine parts will be
distributed.
A33.2 Format

(a) The Instructions for Continued
Airworthiness must be In the form of a
manual or manuals as appropriate for the
quantity of data to be provided.

(b) The format of the manual or manuals
must provide for a practical arrangement.
A33.3 ContenL

The contents of the manual or manuals
must be prepared in the English language.
The Instructions for Continued Airworthiness
must contain the following manuals or
sections, as appropriate, and Information:

(a) Engine Maintenance Manual or Section.
(1) Introduction information that includes an
explanation of the engine's features and data
to the extent necessary for maintenance or
preventive maintenance.

(2) A detailed descriptiQn of the engine and
Its components, systems, and installations.

(3) Installation instructions, including
proper procedures for uncrating. denhibiting.
acceptance checking, lifting, and attaching
accessories, with any necessary checks.

(4) Basic control and operating information
describing how the engine components,
systems, and installations operate, and
information describing the methods of
starting, running, testing, and stopping the
engine and its parts including any special
procedures and limitations that apply.

(5) Servicing information that covers
details regarding servicing points, capacities
of tanks, reservoirs, types of fluids to be used.
pressures applicable to the various systems,
locations of lubrication points, lubricants to
be used, and equipment required for
servicing.

(6) Scheduling information for each part of
the engine that provides the recommended
periods at which it should be cleaned,
inspected, adjusted, tested, and lubricated.
and'the degree of inspection the applicable
wear tolerances, and work recommended at
these periods. However, the applicant may
refer to an accessory, instrument, or
equipment manufacturer as the source of this
information if the applicant shows that the
item has an exceptionally high degree of
complexity requiring specialized
maintenance techniques, test equipment, or
expertise. The recommended overhaul
periods and necessary cross references to the
Airworthiness Limitations section of the
manual must also be included. In addition,
the applicant must include an inspection
program that includes the frequency and
extent of the inspections necessary to
provide for the continued airworthiness of
the engine.

(7) Troubleshooting information describing
probable malfunctions, how to recognize
those malfunctions, and the remedial action
for those malfunctions.

(8) Information describing the order and
method of removing the engine and its parts
and replacing parts, with any necessary
precautions to be taken. Instructions for
proper ground handling, crating, and shipping
must also be included.

(9) A list of the tools and equipment
necessary for maintenance and directions as
to their method of use.

(b) Engine Overhaul Manual or Secion. (1]
Disassembly information including the order
and method of disassembly for overhaul.

(2) Cleaning and inspection instructions
that cover the materials and apparatus to be
used and methods and precautions to be
taken during overhaul. Methods of overhaul
inspection must also be included.

(3) Details of all fits and clearances
relevant to overhaul.

(4) Details of repair methods for worn or
otherwise substandard parts and components
along with the information necessary to
determine when replacement is necessary.

(5) The order and method of assembly at
overhaul.

(6) Instructions for testing after overhaul
(7) Instructions for storage preparation,

including any storage limits.
(8) A list of tools needed for overhaul.

A33.4 Afrworthiness imhitations Section. -
The Instructions for Continued

Airworthiness must contain a section titled
Alrw6rthiness Limitations that is segregated
and clearly distinguishable from the rest of
the document. This section must set forth
each mandatory replacement time, inspection
interval, and related procedure required for
tpe certification. If the Instructions for
Continued Airworthiness consist of multiple
documents, the section required by this
paragraph must be included in the principal
manual. This section must contain a legible
statement in a prominent location that reads:
"The Airworthiness Limitations section is
FAA approved and specifies mainfenance
required under §§ 43.16 and 91.163 of the
Federal Aviation Regulations unless an
alternative program has been FAA
approved."

PART 35-AIRWORTHINESS
STANDARDS: PROPELLERS

62. By revising § 35.3, including its
heading, to read as follows:

§ 35.3 Instruction manual for Installing and
operating the propeller.

Each applicant must prepare and
make available an approved manual or
manuals containing instructions for
installing and operating the propeller.

63. By adding a new § 35.4 to read as
follows:

§ 35.4 Instructions for continued
airworthiness.

The appliant must prepare
Instructions for Continued
Airworthiness in accordance with
Appendix A to this part that are

Federal Register / Vol. 45,
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acceptable to the Administrator. The
instructions may be incomplete at type
certification ifa program exists to
ensure their completionprior to delivery
of the first aircraft With the propeller
installed,.or upon issuance of a standard
certificate of airworthiness foran
.aircraft with the'prpellerinstalled,
whichever occurs later.

64. By revising § 35;5 to read as
follows:

'§ 35.5 Propeller operating limitations.
'Propeller operaftiglimitations are

established by theAdminoistrator, -are
included in the propeller type tcertificate
data sheetspecifiedi n §.21.41,of this
chapler, and include limitalions based
on the operating-conditions
demonstrated during the tests'required
by this part-and any other-ifformation
found necessary for-the safe operation
of the propeller.

65. By revising the heading of § 35.23
and adding anew §,35.23(c) to read as
follows:

§ 35.23 Pitch control and Indication.

(c) Each-propeller approved for
installation on a turbopropeller engine
must incorporate a provisionfor an
indicator to indicate when the prop eller
blade angle is below the flight low itch
position. The provision must directly
sense the blade position andbe
arranged to cause an indicator to
indicate thatthe blade angle is below
the flight low pitch position before the
blade moves more than 8° below the
flight low pitch stop.. .

66. By revising §'35.37,.including its
heading, toxead.as follows:

§ 35.37 Fatigue limit tests.
-A fatigue evalution must be made and

the fatigue limits determinedforeach
metallic hub and blade, and each
primary load carrying metal component
of nonmetallic blades. The fatigue
evaluation must Include considerationof
all reasonably foreseeable vibration
load patterns. The fatigue limits must
account for the permissible service
deteriortion (such as nicks, grooves,
galling, bearing wear, -and variations in
material properties).
1 67. By adding a new § 35.42 to read as
follows:
§ 35.42 Blade pitch control system
component test.

The following durability requirements
apply to propeller bladepitch control
system components:

(a) Except as provided in paragraph
(b) of this section, each-propeller blade
pitch control system component,
including governorspitch change

assemblies, pitch locks, -mecihanical
stopb, and feathering system
components, must be subjected in'tests
to cyclic loadings that simulate the
frequency and.amplitude those to which
the component would be subjected
,during 1,000 hours ofpropeller
operation.

1b) Compliance with paragraph (a) of
this sectiof maybe'shown by a rational
analysis based on theresults of tests on
similar components.

68. By adding anew Appendix A to
Part 35 to read as follows:
Appendix A-Instructions for'Continued
Airworthiness
A35.1 General.

(a) This appendix:specifiesrequirements
for-the preparation of Instructions for
Continued Airworthiness as required by
§ 35.4.

(bI] The Instructions for Continued
Airworthiness for each propeler must
include the Instructionsfor Continued
Airworthiness for all propeller parts. If
Instructions for Continuea Airworthiness are
not.supplied by Ilie propeller part
manufacturerJ'or apropeller part, the
Instructions for Continuea Airworthiness for
thepropeler-must include the information
essential to the continued airworthiness of
the-propeller.

[cJ The applicantmustsubmit to the FAA a
program to showlhow changes to the
Instructions for Continued Airworthiness
made by~the applicant orby the
manufacturers of propeller parts will be
distributed.
A35.2 F-ormat

(a) TheInstructions for Continued
Airworthiness mustbe in the form of a
manualor manuals as:appropriate for the
quantity of data tobe provided.

(b) The format of the manual-or manuals
must proVidefor a practical arrangement.
A35.3 Content

The contents of the manual must be
prepared.in the English language. The
Instructions for Continued Airworthiness
must contain the following sections and
information:

(a) PrbpellerMaintenanceSecton. (1)
Introduction information'that includes an
explanation of-the propeller's features and
data to the extentnecessaryfor maintenance
or preventive maintenance.

(2J A detailed description of thepropeller
and its systems and installations.

.(3) Basic control and operation information
describing how the propeller components and
systems -are controlled and how they operate,
including any special procedures that apply.

(4J Instructions for uncrating, acceptance
checking, lifting, and installing the propeller.

(5) Instructions for propeller operational
checks.

(6] Scheduling information for each part of
the propeller that provides the recommended
periods at which it should be cleaned,
adjusted, and tested, the applicable wear
tolerances, and the-degree of work
recommended at these periods. However, the

applicant may refer to an accessory,
instrument, or equipment manufacturer as Iho
source of this information If It shows that tho
item has an exceptionally high degree of
complexity requiring specialized
maintenance techniques, test equipment, or
expertise. The re.commended overhaul
periods and necessary cross-references to tIle
Airworthiness Limitations section of the
manual must also be included. In addition,
the applicant must include an inspection
program that includes the frequency and
-extent of the inspections necessary to
provide for the continued airworthiness of
the propeller.

(7] Troubleshooting Information describing
probable malfunctions, how to recognize
those malfunctions, and the remedial action
for those malfunctions.

(8) fIformation describing the order and
method of removing and ieplacing propeller
-parts with any necessary precautions to be
taken.

(9) A list of the special toolsneeded for
maintenance other thantfor overhauls.

(b) Propeller Overhaul Section. (1)
Disassembly information Including the order
and method of disassembly for overhaul,

(2) Cleaning and inspection Instructions
that cover the materials and apparatus to be
used and methods and precautions to be
taken during overhaul. Methods of overhaul
inspection must also be included.

(3) Details of all fits and clearances
relevant to overhaul.

(4) Details of repair methods for worn or
otherwise substandard parts and components
along with information necessary to
determine when replacement is necessary.

(5) The order and method of assembly at
overhaul.

(6) Instructions for testing after overhaul.
(7) Instructions for storage preparation

including any-storage limits.
(8] A list of tools needed for overhaul.

A35.4 Airworthiness Limitations Section,
The Instructions for Continued

Airworthiness must contain a section titled
Airworthiness Limitations that is segregated
and clearly distinguishable from the rest of
the document. This section must set forth
each mandatory replacement time, inspection
interval, and related procedure required for
type certification. Thissection must contain a
legible statement In a prominent location 1hat
reads: "The Airvorthiness Limitations
section is FAA approved and specifies
maintenance required under §§ 43,16.and
91.163 of the Federal Aviation Regulations
unless an alternative program has been FAA
approved."

PART 43-MAINTENANCE,
PREVENTIVE MAINTENANCE,
REBUILDING, AND ALTERATION

69. By revising the first sentence of
§ 43.13(a) to read as follows:

§43.13 Performance rules (general).
(a) Each person performing

maintenance, alteration, or preventive
maintenance on an aircraft, engine,
propeller, or appliance shall use the
methods, techniques, and practices
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prescribed in the current manufacturer's
maintenance manual or Instructions for
Continued Airworthiness prepared by
its manufacturer, or other methods,
techniques, and practices acceptable to
the Administrator, except as noted in
§ 43.16.* * *

70. By revising § 43.16, including its
heading, to read as follows:

§ 43.16 Airworthiness limitations.
Each person performing an inspection

or other maintenance specified in an
Airworthiness Limitations section of a
manufacturer's maintenance manual or
Instructions for Continued
Airworthiness shall perform the
inspection or other maintenance in
accordance with that section, or in
accordance with operations
specifications approved by the
Administrator under Parts 121, 123, 127,
or 135, or an inspection program
approved under § 91.217(e).

PART 45-IDENTIFICATION AND
REGISTRATION MARKING

71. By revising § 45.11(a) and adding a
new § 45.11(c) to read as follows:

§ 45.11 Genetal.
(a) Aircraft and aircraft engines.

Aircraft covered under § 21.182 of this
chapter must be identified, and each
person who manufactures an aircraft
engine under a type or production
certificate shall identify that engine by
means of a fireproof plate that has the
information specified in § 43.13 marked
on it by etching, stamping, engraving, or
other approved method of fireproof
marking. The identification plate for
aircraft must be secured in such a
manner that it will not likely be defaced
or removed during normal-service, or
lost or destroyed in an accident. Except
as provided in paragraph (c) of this
section, the aircraft identificatidn plate
must be secured to the aircraft at an
accessible location near an entrance,
except that if it is legible to a person on
the ground it may be located externally
on the fuselage near the tail surfaces.
For aircraft engines, the identification
plate must be affixed to the engine at an
accessible location, in such a manner
that it will not likely be defaced or
removed during normal service, or lost
or destroyed in an accident.

(c) For manned free balloons, the
identification plate prescribed in
paragraph (a) of this section must be
secured to the balloon envelope and
must be located, if practicable, where it
is legible to the operator when the
balloon is inflated. In addition, the

basket and heater assembly must be
permanently and legibly marked with
the manufacturer's name, part number
(or equivalent) and serial number (or
equivalent).

§ 45.13 [Amended]
72. By deleting the reference to

"§ 45.11" in § 45.13(a) and inserting
"§§ 45.11 (a) and (b)".

73. By revising § 45.14 to read as
follows:

§ 45.14 Identification of critical
components.

Each person who produces a part for
which a replacement time, inspection
interval, or related procedure is
specified in the Airworthiness
Limitations section of a Manufacturer's
Maintenance Manual or Instructions for
Continued Airworthiness shall mark
that component with a part nurober (or
equivalent) and serial number ('r
equivalent).

PART 91-GENERAL OPERATING AND
FLIGHT RULES

74. By revising § 91.163(c) to read as
follows:

§ 91.163 General.
* * * * *

(c) No person may operate an aircraft
for which a manufacturer's maintenance
manual or Instructions for Continued
Airworthiness has been issued that
contains an Airworthiness Limitations
section unless the mandatory
replacement times, inspection intervals,
and related procedures specified in that
section or alternative inspection
intervals and related procedures set
forth in an operations specification
approved by the Administrator under
Parts 121, 123, 127, or 135, or in
accordance with an inspection program
approved under § 91.217(e), have been
complied with.

§ 91.165 [Amended]
75. By revising the last sentence of

§ 91.165 to read, "In addition, each
owner or operator shall ensure that
maintenance personnel make
appropriate entries in the maintenance
records indicating that the aircraft has
been approved for return to service."

76. By revising § 91.173(a)(2)(i) to read
as follows:

§ 91.173 Maintenance records.
(a) * * *
(2])
(i) The total time in service of the

airframe, each engine and each
propeller.
* * * *

77. By adding a new § 91.193[c)[4) to
read as follows:

§ 91.193 Emergency equipment

(c)
(4) Hand fire extinguishers must be

installed and secured in such a manner
that they will not interfere with, the safe
operation of the airplane or adversely
affect the safety of the crew and
passengers. They must be readily
accessible, and unless the locations of
the fire extinguishers are obvious, their
stowage provisions must be properly
identified.

(Sees. 313(a). 601. 603.604, Federal Aviation
Act of 1958 (49 U.S.C. 1354(a). 1421,1423. and
1424); sec. 6(c). Department of Transportation
Act (49 U..C. 1655(c)))

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
Implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 6, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to the
individual and address listed in the "For
Further Information Contact" paragraph.

Issued in Washington, D.C., on August 27,
1980.
Langhorne Bond,
Administrator.
[FR DoeO W--=9 a-=]
W GCODE 49106-13-M
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FEDERAL COMMUNICATIONS
,COMMISSION

47 CFR Part 76
[FCC 80-443; Docket No. 20988; RM-2721;
Docket No. 21284; RM-2919; RM 3324; RM-
3346]

Cable Television Syndicated Program
Exclusivity Rules

AGENCY: Federal Communications
Commission.
ACTION: Final rule; report and Order in
Dockets 20988 and 21284.\

SUMMARY: Existing FCC rules limit the
number of distant television signals that
cable television systems may distribute
to their subscribers. The Commission
has concluded that these rules do not
benefit the public and should be
eliminated. This document relaxes the
distant signal carriage restrictions. This
action will promote substantial
improvements in television service to
the public without causing any
significant risk of loss of the existing
level of services provided by local
television broadcast stations.
EFFECTIVE DATE: October 14,1980.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554
FOR FURTHER INFORMATION CONTACT.
William H. Johnson, Cable Television
Bureau (202) 632-6468.

SUPPLEMENTARY INFORMATION:

Report and Order
Adopted: July 22,1980.
Released: September 11, 1980.

In the matter of Cable Television
Syndicated Program Exclusivity Rules,
Docket 20988, Rm-2721 and Inquiry Into
the Economic Relationship Between
Television Broadcasting and Cable
Television, Docket 21284, Rm-2919, Rm-
3324, Rm-3346.

By the Commission: Commissioners Lee,
Quello and Washburn dissenting and issuing
statements: Commissioners Ferris, Chairman;
Fogarty and Brown issuing separate
statements; Commissioner Jones concurring
and issuing a statement.
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I. Summary and Introduction

Summary of Decision

1. The basic question presented in this
proceeding is whether the Commission
should continue in force rules that
restrict the carriage of distant television
broadcast signals by cable television
systems. Our conclusion is that these
-rules do tot benefit the public and
should be eliminated.

2. Existing cable television signal
carriage rules limit the number of
distant television signals that cable
television systems may distribute to
their subscribers. Syndicated program
exclusivity rules also require the
deletion of individual programs from
distant signals that are otherwise
available for carriage. The rules in
question are found in 47 CFR Part 76,
including particularly Sections 76.59,
76.61, 76.63 and 76.151-76.161. These
rules were adopted in theCommission's
1972 Cable Television Report and

Order I and, although some changes In
them have been made, they retain the
basic form given them at that time.,

3. Almost four years ago the
Commission initiated a formal inquiry to
review the purpose, effect, and
desirability of the syndicated program
exclusivity rules.2 This was followed by
a similar proceeding to review the
distant signal carriage rules,3 Detailed
economic reports reviewing the
functioning of these rules-and their
impact on the public's television service
were adopted by the Commission In
1979. These Reports concluded that the
television service received by the public
would not be impaired and would In
some respects be significantly improved
by the elimination of these regulatory
constraints,4Based on these findings, a
Notice of Proposed Rule Making was
issued proposing the elimination of the
distant signal and syndicated program
exclusivity rules.1 The purpose of this
Notice was to permit interested persons
an opportunity to participate In the rule
making process, to comment on the
research and analysis presented by the
Commission, and to set forth relevant
information of their own relating to the
rule making proposal.

4. We have now carefully reviewed
the comments received. This review
persuades us that the proposal was
sound and should be adopted, We have
also reviewed proposals submitted to us
fol alternative rules that would require
cable television system operators to
obtain individual permissions, In the
form of retransmission consents, for the
distant television broadcast stations
carried. This proposal Is we believe,
essentially related to copyright
considerations and is beyond the
authority of the Commission to adopt.
Based on the wealth of information and
analysis now before us, we believe the
rule changes proposed should be

-adopted and that this will significantly
benefit the public with no undue risk of
injury to the broadcast service the
public now receives.

General Background
5. Commercial television broadcasting

in the United States is generally
recognized to be highly remunerative. It
is also a field in which competition Is

136 FCC 2d 143,37 Fed. Reg. 3252 (1972),2
Notice of Inquiry in Docket 20988, 01 FCC 2d

740.41 Fed. Reg. 50055 (1970).
3 Notice of Inquiry in Docket 21284, 65 FCC 2d 0,

42 Fed. Reg. 32525 (1977].
4 
Report in Docket 20988, 71 FCC 2d 051 (1970)

("Syndicated Exclusivity Report") and Report In
Docket 21284.71 FCC 2d 032 (1079) ("Economic
Inquiry Report").

Notice of Proposed Rule Maokng In Docket
20988 and21284, 71 FCC 2d 1004,44 Fed. Reg. 28347
(1979).
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intended to be the general rule, with
each individual broadcaster left to
"survive or succumb according to his
ability to make his programs attractive
to the public." 6

6. Although competition is the general
rule, our system of broadcasting places
significant weight on the value of
"localism" 7 and on the understanding
that broadcast station licensees are
public trustees that must serve the
"public interest, convenience, and
necessity" even if, in particular
circumstances, that does not comport
with their own immediate economic
interests. a

7. The juxtapositon of these
considerations has created a certain
tension in the law as it is applied to
broadcasting. Because competition is the
general requirement, the Commission is
not to be concerned with the effects of
competition on station revenues or
profits. It must be concerned, however,
if there is evidence that competition is
so destructive or debilitating that it
results in a loss of broadcast service to
the public. 9

8. The Commission's historic concern
in its regulation of the cable television
industry has been that the additional
viewing options made possible by the
expanded channel capacity of cable
systems and their ability to introduce
distant signals that would not ordinarily
attract viewers in the local market,
introduced competition that was likely
to be both inequitable and destructive.
When first presented with this issue, the
Commission found in the available
evidence no basis for action.* However,
in the years that followed, the potential
for injury was felt to outweigh the lack
of clearly defined evidence and the
regulation of cable television operations
was commenced."' Although the
Commission's authority to act in this
manner was not specifically set forth in
the Communications Act, the
Commission's general authority was
found by the Supreme Court to be broad
enough to authorize this regulatory
activity.12

6FCC v. Sanders Bros. Radio Station. 309 U.S.
470.475, (1940).

'Sixth Report and Order in Dockets 8736 et a.. 41
FCC 148.172 paras. 79 and 124 (1952].

' Section 309, Communications Act of 1934, as
amended. 47 U.S.C. § 309; Enboac Programming
Inquiry, 44 FCC 2303 (1960).

'FCC v. Sanders Bros. Radio Station, supra:
Corroll Broadcasting Co. v. FCC 258 F. 2d 440 (1.C.
Cir. 1958].

"Report and Order in Docket 12443, 26 FCC 403,
24 Fed. Reg. 3004 (1959).

" First indirectly. Carter Mountain Transmission
Corp., 32 FCC 459 (1962). and then directly. Second
Report and Order in Docket 14895 et a., 2 FCC 2d
725.31 Fed. Reg. 4540 (1966).

12 US. v. Southwestern Cable Co., 392 U.S. 157
(1968).

9. The Commission's assumption of
regulatory responsibility in this area
was at each step accompanied by frank
admissions that the facts underlying its
theoretical concerns were not fully
understood. In 1965, certain regulations
were applied to cable television
indirectly but the Commission found it
"impossible, with the data at hand, to
isolate reliably the effects of CATV
competition from all the other factors
which operate to produce particular
financial results in differing settings." 3

In 1966, the Commission adopted new
rules for cable television operations, but
stated, with respect to adverse impact
on broadcast service, that "we cannot
make that judgment on the record now
before us" and that "lilt may be that
CATV, if allowed full, unfettered
growth, would prove to be an excellent
supplement, bringing additional service
and diverse programming to millions of
people in built-up areas who can afford
it, without detriment to the provision of
additional local broadcasting service to
the entire nation. * * * It Is, we think,
time to get the facts* * * " 21 Agalnin
1972 the Commission found Itself faced
with conflicting evidence and again felt
compelled to act in the face of inherent
uncertainties and with no ability to
forecast precisely how cable was likely
to develop." 1The history of our
regulatory involvement with cable
television is set forth in some detail in
Appendix A to this document. This
Report and Order involves a major
alteration in our cable television rules
and It Is therefore important that the
nature of the change from past policies
be clearly understood so that it Is
evident that "prior policies and
standards are being deliberately
changed, not casually ignored." Greater
Boston Television Corporation v. FCC,
444 F. 2d 841, 852 (1970]. This history
should also demonstrate that, because
of their unique origin, the present rules
may not be entitled to the benefit of the
doubt sometimes accorded the status
quo.

"sFirst Report and Order in Dod ise 148GS and
1.5233.38 FCC 83. 30 Fed. Reg. 0038 at paragraph 8
(1963).

"Second Report and Order in Dockets 14W5 et
r. supra, at paragraph 155 (1908). See also
Suburban Cable TV Co. Inc., 11 FCC 2d W4. em
(1968) (separate opinion of Commissioner
Loevinger).

U Cable Television Report and Order supra. at
paragraph 70. The rules adopted in 1972 were based
in part on an industry "Consensus Agreement"
which accounts for the lack of economic analysis of
certain parts of the rules. See The Role of Analyis
in Regulatory Decisionmaking: the Case of Cable
Television, Lexington Books. 1973. page 2M. where It
is suggested that the parties' acceptance of the
compromise was made "in a virtual vacuum."

The Existing Rules
10. The signal carriage rules are

basically of four types: Rules that
mandate carriage of particular signals,
rules that limit the number of distant
television broadcast signals that may be
carried, rules that require the deletion of
particular network or syndicated
programs from signals that are carried,
and rules that require'deletion of
particular sports programs from signals
that are carried.

In this proceeding we are focusing our
attention only on the distant signal and
syndicated program exclusivity rules.
Changes in the mandatory carriage,
sports blackout, and network
nonduplication rules have been
explicitly excluded from review in this
proceeding.15

11. The distant signal carriage rules
generally vary the number of distant
signals that cable systems may carry
based on the size of the television
market (35 mile zone) in which the
system is located." Systems that are not
located within a market, as that term is
defined by the rules, are not subject to
any limits. Those in the smaller
television markets (below the 100 largest
markets) may carry no distant
independent or network television
stations if each of the three national
television networks has a local affiliate
and one or more independent stations
exist in the market. If there is no local
independent station or one or more of
the national networks do not have local
affiliates, then distant station signals
may be imported so that subscribers
have at least one independent station
signal and one station affiliated with
each of the national networks.

12. Cable television systems in the 100
largest television markets are permitted
to carry enough local and distant signals
to provide subscribers with at least two
independent television stations and one
station affiliated with each of the
national television networks. Moreover,

I"Notice of Propoed Rule Making in Doake-s
209 andZ24, supr . para. S at 100.

"The terms "local" and "distant" are used
loosely for purposes of this discussion. Generally
speaking a local signal Is one that is receivable
over-the-air by television viewers and a distant
signal is one that cannot be so received. The
dividing line Is not nearly as dear as this suggests.
however. and entire proceedings have been devoted
to adding greater de.fintion to these terms. See, for
example, Report and Order in Dockets 1w0 and
185 53 FCC 2d i5 (1973" (involving television
station contour definitions). The difficulties in
defining these terms precisely are in part technical
and In part a confusion over the question of
whether, in a prtcular situation, a technical
economic, or audience survey focus is appropriate.
A continuation of the confusion over the correct
definition continues in same of the comments filed
in response to the Notice in this proceeding. These
comments are addressed in detail below.

Federal Register / Vol. 45,
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under these rules, at least two distant
independent signals may always be
carried and, in the 50 largest markets, if
there is no local independent station,
three distant independent stations may
be carried.
.13. All cable television systems may

also carry specialty stations (stations
whose programming, on an all day basis
and in prime time, is at least one-third
foreign language, religious, and/or
automated) and non-commercial
educational stations in the absence of
justified objection by local educational
stations. Smaller systems (those with
under 1,000 subscribers) are exempt
from these limitations.s

14. The syndicated program
exclusivity rules limit the carriage of"
individual programs on signals that are
otherwise available for carriage under
the distant signal carriage' quotas. These
rules apply only to cable television
systems in the fifty largest and second
fifty largest television markets. In their
application to the fifty largest markets,
they require cable television systems, at
the request of local television stations,
to delete all programs from distant
signals that are under contract for
television exhibition to local stations.
The rules also permit the owners of
television programs to require deletion
of programs from distant signals for a
period of one year after an individual
program is first sold for television
broadcast anywhere in the United
States.

15' In the second fifty television
markets, television stations thathave
programs under contract are also
permitted by the rules to have these
programs deleted from distant signals
carried by cable television systems. The
rights provided by the rules, however,
expire at the end of specified time
periods or on the occurance of a
specified event. (1) for off-network
series, exclusivity commences with the
first showing and lasts until the
completion of the first run of the series,
but no longer than one year, (2) for first-
run syndicated series, it commences
with the first showing and runs for two
years thereafter, (3) for feature films
first-run non-series syndicated

"SThis description of the rules, it should be
recognized, is somewhat oversimplified. Other
provisions of the rules, for example, provide for the
carriage of additional stations late at night (Report
and Order in Docket 20028, 46 FCC 2d 440, 39 Fed.
Reg. 33528 (1974)), for the carriage of additional
network news programs (Report and Order in
Docket 19859, 57 FCC 2d 8 41 Fed. Reg. 1053
(1976)), and for the carriage of additional UHF
stations (Report and Order in Docket 20498 65 FCC
2d 218, 42 Fed. Reg. 36831 (1977)). Specific provision
is also made for adhoc variances from the rules in
situations where their general application is found
to be inappropriate. 47 C.F.R. § 76.7.

programs, it commences with the
availability date of the program and
extends for two years thereafter, and (4)
for other types of programs, it
commences with the purchase and
continues until completion of the first
run but, in no event, beyond one year.

16. These rules generally require that
the distant signalprograms involved be
deleted regardless of when that
particular program is scheduled for
showing by the local market station.
However, in the second fifty markets, if
the distant syndicated program is
broadcast in prime time it need not be
.deleted unless the market station
seeking protection is also going to
broadcast that program in prime time.

,- The rules also permit cable television
systems to substitute other distant
signal programs, if they are available, in
place of those that must be deleted
under these rules.

17. Neither the distant signal nor the
syndicated exclusivity rules, when they
were adopted, were applied
retroactively. That is, notwithstanding
these regulations, cable systems
carrying distant signals prior to 1972
were permitted to continue carriage of
those signals. Moreover, programs on
signals carried prior to 1972 were
generally not.subject to deletion under
the syndicated pr6gram exclusivity
rules. Both of these "grandfathering"
provisions are of particular significance
in the context of this proceeding
because they make it possible to view
'the operations of a class of cable
systems that are in many respects the
equivalent of unregulated operations
due to their operational status at the
time our regulation was commenced. As
will be discussed in greater detail

"below, this ability to observe the
operations of unregulated systems is a
significant aid to us in determing the
impact of a more general deregulation of
the cable television industry.
Origin of the Present Proceeding

18. These rules have increasingly been
the subject of criticism in recent years.19

In part this criticism is a reflection of the
general disfavor into which regulations
limiting competitionhave fallen. The
preception that these rules were in need
of re-evaluation, however, is also the
consequence of- (1) the availability of
more complete and detailed audience
survey data reflecting television viewing
patterns in the homes of cable television
subscribers, 20 (2) the increasing financial

"S ee. for example. Staff of House
Communications Subcomnimtte6, 94th Cong. 2d Sess..
Cable TeIesision: Promise Vemus Regulatory
Performance (Subcommittee Print 1976).

"0The national audience rating services for many
years made no separate accounting for viewing in

strength of television broadcasters even
in the face of increased cable television
competition, 21 and (3) the resolution in
1976 of the status of cable television
under the copyright laws by passage of
the Copyright Revision.22 In recognition
of these changed circumstances and
motivated by our own statutory
responsibility to re-assess on a
continuing basis the public Interest
value of our policies and regulations 23
we issued in November of 1976 our
Notice of Inquiry in Docket 20988, supra,"commencing a detailed review of the
rules that limit cable television carriage
of syndicated programs on distant
signals" and in June of 1977 our Notice
of Inquiry in Docket 21284, supra, which
commenced "a more general review of
the economics of the relationship
-between television broadcasting and
cable television."

19. In order to permit the fullest
possible participation, the comment
periods in each of thoseproceedings
were extended. Additional studies

cable homes and, even after they first commenced
making separate viewing data available, the widely
scattered nature of cable television across the
country and the relatively small number of
households Involved made it difficult to obtain
statistically reliable samples.

21Annual broadcast station financial reports to
the Commission reflect that, since 1972. when the
existing rules were adopted, total television station
revenues have increased by 183 percent. Tlds
occurred notwithstanding the fact that the cable
television subscribing population increased by
approximately 150 percent. During this period and
controlling for Inflation the profits of the average
independent station rose more than tenfold,

SGeneral Revision of the CopywrIght Law. Pub.
L 94-553,17 U.S.C. Sections 101 of seq. (1970). Cable
system operators historically have made use of both
local and distant television broadcast signals
without any direct nexus of financial responsibility
either to the originating station or the creators of the
programming broadcast. Questions as to the
lawfulness of this situation and the appropriate
policy that should be applied were debated almost
from the very start of the cable Industry. Sea Smith,
"The Emergence of CATV: A Look at the Evolution
of a Revolution." 58 Proceedings of the ]EE 007
(July 1970). In the late 1950's and early 1060's cable
operators were charged with unfair competition,
unjust enrichment, and tortious interference with
contract rights--charges which the courts ultimately
rejected in Cable Vision, Inc. v. KUTV, lnc, 335
F.2d 348 [9th Mr., 1964) cort denied sub noma. lix
Corp. v. Cable Vision, Inc. 379 U.S. 109 (1005), In the
late 1960's and early 1970's. the Supreme Court
found in two separate proceedings that cable
television systems were not violating the 1009
Copyright Law by carrying either local or distant
television broadcast signals.Fortnightly
Corporation v. United Artists Televislon, Inc., 392
U.S. 390 (19m0) and Teleprompter Corp. v. CBS. Inc.,
415 U.S. 394 (1974). This dispute was resolved by tho
Congress in 1970 with the passage of the now
copyright act.

23t should also be noted that the Commission 14
obliged by the decision of the D.C. Circuit Court of
Appeals in Geller v. FCC, 610 F. 2d 973 (D.C. Cir.
1979) to reassess those of the rules which were
based on the 1971 industry "Consensus Agreement"
that is described In the Cable Televisaon Report and
Order, supra.
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undertaken by the Commission's staff
were placed in the record of Docket
21284 and made available for public
comment and additional outside
contract research was undertaken.
Voluminous comments were received in
response to each of these notices. Our
examination of the materials filed and
our own research efforts led to our
Syndicated Exclusivity and Economic
InquiryReports. Each of these Reports
reached the conclusion that the rules
under review were having negative
rather than positive consequences in
terms of the television service received
by the public and that the rules could be
eliminated without undue risk of injury
to the public.

20. Based on these Reports, and with
their findings incorporated by reference,
we issued a Notice of Proposed Rule
Makihg which invited public comment
on the substance of each of the Reports
as well as on the general conclusion
contained therein to the effect that the
Commission could proceed to eliminate
these two sets of rules without incurring
any considerable risk of injury to either
cable or non-cable viewing members of
the public.24

21. To obtain a fuller appreciation of
those industries whose economic
incentives, as tempered by regulation,
have a major-influence on the video
services available to our society, we
provided an overview of the television
broadcasting, cable television, and
television program production
industries. Notice, Paras. 8-43, supra, at
1006-1021. We observed that the
"competitive juxtaposition of these
important elements of our economy's
communications sector has produced
numerous demands on the Congress and
this Commission for the imposition of
economic regulation." Para. 44, id. at
1020. We strongly emphasized, however,
as we have on previous occasions 25 that
the Commission's underlying concern in
the regulation of both broadcasting and
cable television is "with the quantity

2
4 
In an effort to assure interested persons the

fullest possible opportunity to participate in the
present phase of this proceeding we extended the
original time frames for the submission of comment
and reply comment, Order adopted July 12,1979,
FCC 79-426, and provided further opportunity for
comment on a new contract study undertaken at our
request and deemed to be of relevance to the
proceeding. The Consumer Assistance Division of
the Commission's Office of Public Affairs
distributed notice of the pendency of the proceeding
widely to public and consumer groups with a
potential interest in the outcome of the proceeding
in order to promote the widest public participation
in the decision process.

"See, e.g. Cable Television Report and Order,
Supra at 134 n. 32 where we stated that "We are
guided by the standard of what will best serve the
public interest and not by a desire to protect any
industry from the impact of new technology."

and quality of video and
telecommunications service that the
public receives" and not, as some might
erroneously perceive, "with shifting or
safeguarding revenues or profits, or with
the success of failure of any particular
firm, industry, or technology." Para. 7,
id. at 1006.

Criteria for Evaluation
22. In the course of analyzing these

rules, both in the two Reports and in the
Notice, we reviewed in considerable
detail the historical rationale on which
the Commission had premised these
regulations, and set forth Criteria on
which to judge their continuing
effectiveness. The restrictions
historically were rationalized on one of
the four following grounds:

(1) As a means of assuring the public
against a net loss of television service as
a consequence of cable-created
audience losses which it was theorized
would undermine the economic support
of television stations and in the process
deprive the poor and those living in
areas unserved by cable or video
services;

(2) As necessary to preserve the
broadcast television allocations policy
with its emphasis on local service;

(3) As a means of eliminating what
was perceived to be the unfair means by
which cable systems competed with
local broadcasters; and

(4) As necessary to assure against
injury to the continued production of
television programming. Para. 45, id. at
1021.

23. In re-evaluating the facts and
policies underlying the cable television
distant signal and syndicated program
exclusivity rules we identified three
criteria by which it seemed to us
appropriate to judge the effects of
various policies on the welfare of
consumers of video services. These
three criteria, which roughly correspond
with those considered and used in
earlier Commission decisions involving
cable television but using somewhat
more precise economic terms, relate to:
(1) consumer welfare, (2) distributional
equity, and (3) external or spillover
effects. These terms are described in
some detail in our Economic Inquiry
Report, supra, at 636-639."

24. Briefly, consumer welfare is
grounded in our responsibility to assure
"efficient" communications service, 47
U.S.C. Sec. 151. It is reflected in our
concern with assuring that policies
adopted tend toward the creation of a
communications system that increases

MSee also Report in Docket 2 supra. at 96-
938 and Notice of Proposed Rule Making in Dockets
20988 and 212M, supra, at 1023-1027.

the net video service supplied to the
public or otherwise maximizes the value
the public receives from society's
overall investment in the video
distribution system.

25. Distributional equity is related to
the allocation between various segments
of society of the costs and benefits of a
particular policy. Cable television
service, in contrast with broadcast
service, must be paid for directly and is
generally not available to residents of
very low population density areas or
urban centers where demand is low and
construction costs are high. Thus, even if
the effect of a policy change tb
consumers as a whole proved beneficial,
some groups might be less well off as a
consequence of that policy change.

26. External or spillover effects are
related to our concern with localism in
broadcasting and the obligations of
broadcasters to inform the public. Since
the true value of local news and public
affairs programming may not be
reflected in the number of individuals
who view it or the value they place on it
but rather in the value it has to our
society as a whole and especially to the
functioning of our democratic
institutions, it may be regarded as an"externality" that needs to be accounted
for in regulations since this extra or
external value may not be completely
accounted for by ordinary market
institutions.

27. To the extent that the rules had in
the past been based on a concern with
"unfair" competition, we noted that this
appeared to be a consideration that was
coextensive with the issue of the cable
industry's copyright liability. Notice,
supra, at 1025. Moreover, we noted the
statement of the Court of Appeals in
Home Box Office, Inc. v. FCC, 567 F. 2d
9. 42 (D.C. Cir, 1977). cert. denied434
U.S. 829 (1977) that "[W]e do not
perceive any public benefit to be
achieved by hobbling cable television to
correct the sort of unfair competition
alleged by the Commission."

Basis for Rulemaking Proposal
28. Comparing the facts adduced in

the two inquiry proceedings with the
criteria set forth for re-evaluating the
rules, we concluded that "none of the
four problems which these rules
ostensibly address in fact exists."
(footnote omitted) Para. 63, Notice,
supra, at 1026. We concluded that the
distant signal and syndicated
exclusivity rules themselves caused
"significant sacrifices in consumer
welfare." Id We found that no
significant adverse consequences would
befall the ability of television broadcast
stations to provide local programming if
the rules were eliminated and that the

Federal Register / Vol. 45,
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likelihood of any viewers being
significantly harmed from elimination of
the rules was remote. Economic Inquiry
Report at paras. 140-145, Syndicated
Exclusivity Report at paras. 94-96. We
noted that whatever effects deletion of
these rules might have on program
supply was derivative of the effects on
television broadcasting and that the
effects were found to be minimal.
SyndicatedExclusivityReport, paras.
43, 45, 72-88 and 95. We also found no
evidence to indicate that the interests of
consumers of video services would be-
inadequately served by the "markets
linking consumers with the cable,
broadcasting and program production
industries" if we eliminated thepe rules.
Notice at para. 57. Finally, we concluded
clear benefits would result from a
relaxation of these rules, including "an
increase in the opportunity for diversity
and competition both in the economic
marketplace and in the marketplace of
ideas." Economic Inquiry Report at 143.
"The benefits of our current rules are
small," we said, "and... . these
benefits go mainly to broadcasters
whose incomes thereby rise faster than
they otherwise would. Th6 costs of our
current regulations fall on existing and
potential cable subscribers, each of
whom is denied some increase in
freedom of choice. The costs of our
present policy also fall on society as a
whole, to the extent that we have
inadvertently stifled some participants
in the system of freedom of expression."
Id. at para. 144. Accordingly, since we
found no material benefits gained from
the' continuance of these rules, we
issued our Notice of ProposedRule
Making proposing their elimination.

Alternative Rule Making Proposals
29. We also considered in our Notice

two additional matters brought to our
attention in the form of petitions for
rulemaking. The first of thesematters
(RM-3324) was filed by the National
Telecommunications and Information
Administration of the United States
Department of Commerce. It requested
that we adopt a regulation that would
compel new cable systems or cable
systems expanding existing operations
to obtain the consent of the originating
station if they wished to distribute the
non-network programs of that station. It
was urged that this "retransmission
consent" policy would achieve a
marketplace solution to cable carriage
of distant signals since such a proposal
would leave distribution of this type of
programming to marketplace forces
instead of governmental intervention.
NTIA emphasized that complete
deregulation of distant signal carriage
by the Commission would merely place

increased emphasis on the Copyright
Royalty Tribunal (a separate
governmental body whose
responsibilities include establishing the
level of copyright fees paid by cable
television systems for the carriage of
distant signals).

30. We carefully examined the
petition and, onbalance, believed that it
should be denied. We stated that to the
extent that the proposal recommended
that we refrain from deregulation of
distant signal carriage and impose
stricter syndicated exclusivity
requirements on cable systems in the
second fifty major television markets
(also an aspect of the proposal) it
involved "considerably more which*.
appears less consistent with reliance on
the marketplace." Para. 78, /d. at 1033.
Moreover, we added that to the extent
the proposal favored deregulation only if
accompanied by a retransmission
consent policy and would continue to
place distant signal carriage restrictions
and syndicated program exclusivity
restrictions on cable systems and their
subscribers, "it is inconsistent with our
conclusions, enunciated in the Report,
clearly endorsing increased competition
in the marketplace." Para. 79, id. at
1033-1034. As we had noted*
a major objective of these proceedings was to
determine from available economic evidence"
whether Commission regulation of the
competition between cable and television
broadcasting continued to be supportable on
public interest grounds or whether a -
marketplace approach would produce better
results for consumers of video services. The
Reports adopted today indicate quite clearly
that increased competition in the marketplace
for video entertainment and information
services would not adversely affect
consumers of video service. Para. 81, Id.

31. Further, we pointed out our
"previous unsuccessful effort to
implement a retransmission consent
program" and-that in light of this, we
were "extremely reticent to forbear from
proceeding on the evidence and
recofamendations" unless compelling
evidence could be shown "that
substantial injury now or in the
foreseeable future would occur to the
public." Para. 80, id. at 1034. We added
that "[i]f our investigation of
marketplace opportunities, deficiencies,
and supplements so warrants," we were
confident that we would "be able to
take appropriate action at a later time."
Id. S

32. Nevertheless, we expressed our
desire for "a market solution to the
problems of compensating owners of
programming materials" for their use-by

*others. Para. 81, id. We pointed out that
the retransmission consent proposal, as
well as the existing compulsory license

system, "prejudge the type of market
institutions that can best deal with the
protection of equities" and stated that
our preference would be to allow the
marketplace the opportunity to work
and impose regulation only If it i4as
shown that the marketplace would not
work. Id. We therefore invited comment
"on how the markets in program rights
might develop, and what actions, if any,
the Commission can legally take that
would serve that end." Id We expressed
the view that"we should examine
independently the retransmission
consent aspect of the proposal" insofar
as it was not contrary to the approach
we proposed by reasons of our findings,
and, accordingly, we solicited comment
on it as well as "on preretransmission
notification and any other way to allow
the market process to work with the
least amount of intervention," Para, 82,
id. at 1035. We pointed out that our
rejection of the petition on policy
grounds avoided the necessity of our
resolving the jurisdictional question
posed by it. But to facilitate "a full
discussion of what options we might
have to encourage marketplace
solutions in lieu of governmental
regulation," we set forth some of the
arguments which might lead us to
believe that we do not have jurisdiction
to adopt proposals such as the one
embraced by the petition.

33. The other matter presented to us
was a petition for rulemaking (RM-3340)
from the National Association of
Broadcasters which requested the
Commission to commence rulemaking to
consider the adoption of rules to ensure
that the development of "superstations"
does not result in harm to local
broadcast service. We carefully
examined the petition and related
comments and reached the
determination that no evidence existed
to show that "a regulatory problem
either now exists or is being fomented"
which would justify a departure from
our decision in Memorandum Opinion
and Order in RM-2952, 68 FCC 2d 57
(1978), less than a year earlier, in which
we declined to restrict carriage of
television broadcast signals distributed
to dable systems by means of satellite
communication. Para. 104, 118, id. at
1043, 1050. We concluded that It would
be inappropriate to halt the
development of new video opportunities
such as those created by satellite
lechnology "unless it can be clearly
shown that the detriments to the public
... outweigh the benefits to be derived

by consumers." Para. 125, id. at 1053,
34. In conclusion, we stated that "we

have before us a wealth of information
and analysis" from our Reports and that
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we had given careful consideration to
the two additional matters brought
before us. Para. 126, id. at 1054. We
reiterated our view that the distant
signal carriage restrictions could be
terminated "without undue risks and
that the public would benefit by this
action." Id. We noted our intention to
provide interested persons "a full
opportunity to subject to detailed
examination all of the policy criteria,
information, and economic analysis
relied on." Para. 127, id. We pointed out
that these "regulations cannot stand
unless the need theefre has been
documented" and, aocordingly, we
urged that interested persons "address
themselves to supplying the evidence on
which an informed decision can be
made" particularly "with respect to
those issues where the relevant
informaion is uniquely in the
possession uf the commenting parties."
Id.

Response to Notice of Proposed
RulemakiWg

35. Approximately 90 parties filed
formal responses to our Notice of
Proposed Rule Making. For purposes of
responding to these comments we have
divided -our discussion roughly into
three parts. The first relates to the
question of the impact of cable

- television distant signal carriage on
television broadcast service to the
public. The second relates to the
syndicated program exclusivity rules, a
matter that in part relates to distant
signal impact on broadcast service, in
part to the impact of distant signal
carriage on te supply of television
broadcast programning, and in part to
other coaces relating i property
rights im television priogramming and the
functioning of the copyright laws. The
third involves tke reh-ansmisseion
consent proposal, copyri concerns,
and the fnctioning of markets for
television programming These issues
are, we recogvi&e, inerwined bo& in the
comments of various parties as well as
in actual substance. Tlhs division.
however, provides a useful format for
discussing the extensive comments
received.

Preliminary Prooedi Isues

36. Burden of Proof. Before proceeding
to discuss the substantive aspects of our
proposed action and Ik nommenis
received in response to it, a number of
the commenting parties raise a general
issue which warrants consideration.
These parties urge that the Commission
has in this proceeding improperly or
unfairly placed or shifted the burden of
proof to thosp persons who seek
retention of distant signal carriage

restrictions on cable systems. V"ITVC et
al., for example, state that we have
unreasonably or unlawfully imposed a
substantially higher burden of proof of
persuasion on those favoring a retention
of the rules which the Commission
cannot cure by declaring that these
interests "uniquely" possess relevant
information which, if not submitted, will
be taken as effective default. In a similar
vein, Tribune Company says that we
cannot avoid meeting the burden
normally placed on a proponent of a
proposed action by placing the.burden
on the proposaes opponent if the studies
have failed to support our conclusions.
KOB-TV et a., eVxpress the view that
since neither of the Reports contain an
order or the equivalent of final action,
any alleged attempt to treat the "injury"
question as resolved or to shift the
burden of proof is meaningless.

37. In Home Box Of. ice v. F= supra,
at 36, the Court stated that a

'regulation perfectly reasonable and
appropriate in the face of a given
problem may be U l ycapricious if that
problem does not mist. "qoting City
of Cluioage a'. ITC 456 F. 2d 731, 742
(D.C. 19n), rL daaed4 5 US. 1074
(1972).

38. In Intenatimwn Harvester ro. r'.
Ruckelshaus, 478 F. 2d M 543-43
(D.C. Cir. 1973]. the Court said:

When certain material-lies particularly
within the knowlede" of a party, he is
ordinarily amnsd the burden oiadducirg
the pertinen idoeMation. This asgnment of
burden to a party is fully appn=riae when
the other party i coahont wihieao/en-
formidable task of estalishing a "negative
averment" LnitedStates y. Dmner .G.A.
Co., 191 US. K, 32 19S).

39. In the Economic InquiryReport,
the Syndfcated Exclusirity ReporL and
the Notice of PmposedRule Making in
this proceeding we have set forth in
considerable detail the foundation for
the rule dange proposal We recognize
that The responsibilty for zaming a
reasoned decision rests with us and 1hat
our role is ot'to be that of a simple
referee between the contesting interests.
We have me. our respaibility for
adducing the evidence aggressively and.
we believe, faily. B1t it mist be
recogaired tAt our zesources ae
limited, especially in relatim to the
commercial parties involved in ibis
proceedin& If publicly available
informatio suggests -certain facts and
private parties contest those facts
rhetorically but fail to provide dala ta
support their argument, we believe we
are justified in concluding that the
absent information would not have
furthered these parties' position. In our
Notice of Proposed Rule Making we
sought, with a full awareness of our

responsibilities under 5 U.S.C. § 553 of
the Administrative Procedure Act and
applicable case law, to indicate that
parties ought to assist us in meeting our
burden if they expected us to reach a
conclusion that would be sustainable
under judicial scrutiny.

40. Recently, the level of specificity of
record evidence to support agency
rulemaking has been heightened through
case law. The Supreme Court many
years ago in Pacific Sky--s Box & Basket

enunciated the pinciple that
Where 1he egolation is w3qithi the s pE z

authority legaiy deLegated. pesumption of
the existence i- irg its spe. c
exercise attaches alike to sta!tles. lo
municipal ordinances, and to=rdLs of
administrative bodies.

The Attorney General'sManual on the
Administrative Procedure Art (1947]
stated, in describing'thexlemaking
process, that:

IFjlndings of fact and conclusions of law
are not hecessary. N-ris thee required an
elaborate anais of d e-nils =r the
consideratim Wn t he rules were
Issued. Id. at 3.

41. The trend now, however, seems to
be toward the reqwumentofa far more
elaborate specificafin of the evidence:

Once it was the general judichl practice to
treat rules much like legislati=m Once the
question of the aency's statutory authority
was settled, the main pestin was the
traditiona Brasdeisia -wweeher any set
of facts couWl be imanined lo suport Ihe rule
In question.7'he Aecim of =m court for
several years, as wellas The Supreme Courts
scrupulous review n the ea amassed
by the MCC in f he AIX ry---u
rulemaking case =Zgnest to me rat agencies
ar properly being held to a Igb-m burden of
justificai ,m 11o.btbe amitiedU2

This is especially the case when. as
here, First Amendment and national
policies favoring competitian coindde.

"Wrfght. "Court of Appeals Review c ;.dea
Regulatory AgLecy Rulemakir4." 25 Ad. Law
Review 2 4267- a "- 974..

1 Jan 1 lare = 1sm. FtCC smpr7 a t r L 67. 7 bis is
not to smgpw that the hid o jWtMcatin is
LrSOeasoaly 1;. ITara the same Comut i-- a
.xceedirg cam i beme aem stated we may

not deand compiee factual ar o. in the record
for the ComsLazs iudgment k-ol-as i-tresljs]

up~~~~~~~n~- pata rrmitoatht'w~~mauiiy of

the d.-ec.en inw Li: m a ae puiti: interemt He
necesaurl) involves &dudirns basedztlhe eqKpet
knov!e=e of the agrn-y:." (cdtiiOns Mitlesl.
H- .e B~ O ev .Fr 220 t--SApp.- DiC. a-m
(1976]. As recopu hy liw Supreme Cou. the
strength of therecad evidence tosupport an
infmal rulemaig acti should not e I fused
Vwth the statutory requiremnt of"burden of pma
under 5 U.S.. I 536(d) of the Adinistrative
Pro:c Jure A c. Arzf:an Tkiu Tz Ass' v. ULS
344 US. 295. 320 (133]: See anfo U.S v. ALy-
Ldim '!eel Corp. 406 U.S. 742. 756-757 (192. As

to the soundnes of the record evidence supporting
Footnotes continued on next page
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42. Our intention in suggesting that

parties wishing us to change our course
and retain regulations or adopt
alternative regulations provide us with
evidence was simply to-put them on
notice that we would be unable to
comply with our responsibilities under.
the law if we lacked evidence to support
our conclusions, and that parties should
assist us in obtaining that information if
they were to obtain a positive response
to their arguments. We do not believe
that in doing this we have in any way
improperly altered the burden of proof.

43. Prejudgment. In a somewhat
related argument some parties have
suggested that the outcome of this
proceeding has been prejudged. They
complain that the consultants used by
the Commission had fixed views on the
subject matter which were well known
before they we'e hired, that Chairman
Ferris in a speech indicted his
predisposition, and that the very content
of the Notice suggested prejudgment by
its certitude. We reject categorically all
of these arguments. The consultants we
hired have well established reputations
in the field, have a broad knowledge of
It, and appeared to us to be virtually the
only individuals with the required
knowledge and with national
reputations who were not already under
contract to one of the interested parties
and were available to us. No specific
improper conduct on the part of any of
them is alleged. The full text of the
Chairman's speech seems to us to make
it absolutely clear that his mind
remained open for the objective
consideration of the evidence. And the
material in the Two Reports and the
Notice of Proposed Rule Making seems,
to us entirely in keeping with their
intended function of placing the public
and interested parties on notice of the /
preliminary judgments reached in this
matter so that responsive comments
could be as focused and useful as
possible.

2 9

44. Delay. Another general procedural
point raised in some of the comments
concerns requests that further action in
this matter be delayed pending the
occurrence of various events. For
example, the Motion Picture Association
of America in its comments in the
syndicated exclusivity inquiry urged the
Commission to make no modification in

Footnotes continued from last page
the Notice of Proposed Rule Malkngin this
proceeding, we believe that its evidential
foundation was more than adequately detailed in
the Economic Inquiry Report, the Syndicated
Exclusivity Report, and the Notice of Proposed Rule
Making itself.

2 It should be noted that we have already issued
a partial response to some of these allegations. In
the Matter of McKenna, Wilkinson & Kittner FCC
79-717,-FCC 2d--(i979).

the exclusivity rules "until the Copyright
Royalty Tribunal is constituted and
prepared to conduct the royal rate
review that such modifications would
require." 30 Others have urged that, until
legislation is forthcoming, no further
deregulatory action should be taken and
that "the Commission should defer all
action in this proceeding until such time
as Congress has acted on the Broadcast/
CATV provisions of the
Communications Act Rewrite Bill
currently pending before it." 31 Fisher
Broadcasting also asks that the
Commission "defer all action in this
proceeding until such time as it has
adopted and provided sufficient time to
evaluate, inter alia, local origination
requirements for'cable television
systems (RM-3430], recommendations of
the'UHF Comparability Task Force
(Gen. Docket No. 78-391], opportunities
for minorities and women to become
television and radio owners and
operators, etc. [sic]" 32

45. In addition, we have been asked
by Congressman Robert W.
Kastenmeier, Chairman of the House of
Representatives Subcommittee on
Courts, Civil Liberties, and the
Administration of Justice (the House
Subcommittee with responsibility for
copyright matters] to "delay taking any
action which would disturb the delicate
balance of copyright and
communications policy until the
Copyright Royalty Tribunal has been
given an opportunity to carry out its
1980 review and Congress is in a
position'to respond, If necessary." 33 A
number of similar requests were also
received from other members of the
Congress. 34

46. Endemic to the cable television
regulatory process is the problem of
delay. Almost fifteen years ago it was
proposed that new cable systems be
prohibited from carrying distant signals
for a period of five years "to allow time
for UHF stations' growth and, perhaps,

OlMotion Picture Association of America,
comments-in Docket 20988. April 13.1977 at p. 8.

3' Fisher Broadcasting Inc.. comments in Dockets
20988 and 21284. March 17,1979 at p. 2.

32We were also requested to hold further oral
proceedings in this Docket which would in our view
also have resulted in a further long delay in the
resolution of this proceeding. That request has been
the subject of a separate opinion. See Memorandum
Opinion and Orderin Dockets 20988 and 21284, FCC
80--442,--FCC2d----(1980].

33Letter of March 13,1980.3 4
On the other hand, Congressman Van Deerlin.

Chairman of the House of Representatives
Subcommittee on Communications, wrote the
Commission before this proceeding was even
commenced, stating "Now that the Copyright
Revision Act is law. I urge you not to delay in your
reconsideration of the sydicated program

"exclusivity rules." Letter of October 21, 1976.

I
resolution of the copyright question." "3
When the cable television copyright
issue was first before the Supreme
Court, eight years before the Copyright
Act was finally revised, the Solicitor
General suggested to the Court that It
"defer judicial resolution of the. . . case
in order to allow a speedy completion of
the pending legislative proceedings," 0_
In 1972, the Commission was urged to
delay implementing already adopted
cable television rules until
Congressional enactment of copyright
legislation.3"

47. This historical experience suggests
to us that delay is not likely to either be
as short as is initially anticipated or to
improve the policy making processes in
this difficult area. All of the evidence In
this proceeding has been carefully
accumulated and action seems to us
already overdue. This is especially the
case with respect to the syndicated
program exclusivity rules which, when
the Inquiry proceeding commenced,
were said by the Commission to deseivo"prompt and expeditious handling" with
the Commission's consideration of the
matter to be concluded by January 1,
1978. 3

48. We are also required by the
decision in Geller v. FCC, supra, to
review those aspects of the rules that
grew out of the 1972 "Consensus
Agreement." And we have been
reminded recently by the D.C. Circuit
Court of Appeals in another context that
"delay in the resolution of
administrative proceedings can also
deprive regulated entities, their
competitors or the public of rights and
economic opportunities without the due
process the Constitution requires."
(footnote omitted].39 We believe our
obligation to proceed with the resolution
of this matter is clear. We would note,

-however, that even proceeding as
expeditiously as we are able, the rule
changes adopted will not become
effective much before the time when the
Copyright Royalty Tribunal's Initial
deliberations should be complete and
that development of new cable

35 Statement of Commissioner Kenneth A. Cox,
concurring in part, and dissenting In part to the
Second Report and Order in Dockots 14893, 15233,
and 15971, 2 FCC 2d 725. 817 (1960].

GSee Teleprompter Corp. v. CBS, 415 U.S. 394, n,
16 (1974).

" Reconsideration of Cable Television Report
and Order, 3a FCC 2d 320, 328 (1972),35 Notice of Inquiry in Docket 2098, supra, at
para. 9.

"MCI Telecommunications Corp. v. FCC Case
No. 79-1119. slip opinion at 43 (D.C. Cir.. April 2.
1980). See also Delay in the Regulatory Process,
Senate Document No. 95--77- "Delay in the
regulatory process is not merely an irritation, It can
add enormous expenses for business that are
eventually reflected in higher prices and Increased
unemployment." (p. 170). -
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television systems, especially in the
major television markets, will occur
slowly and should leave ample time for
legislative consideration of the changes
we are adopting.

I. The Effect of Distant Signals on
Television Service to the Public

49. There are in excess of 1000
television stations and 4000 cable
television systems in operation, serving
together almost 74 million television
households in the United States. Every
year financial and programming data is
filed with the Commission and audience
survey information is collected by
commerical audience survey
organizations. This information provides
the raw data from which judgments can
be made and estimates created as to the
existing and potential impact of cable
television distant signal carriage on the
television service received by the public.

50. Our Report in Dooket 21284 and
our Report in Docket 20956 represented
the culmination of years of intensive
research on the effect of distant signals
on television service to the public.
Estimates of the future are, of course,
inherently uncertain. But in our Inquiry
Reports we used the information
available to us along with certain
mathematical tools and with the
assistance of the commenting parties
sought to reduce these uncertainties to a
manageable level. Various approaches
to the question were used in order to
increase the degree of certainty of our
findings, including consideration of
gross trends (TV station revenues and
profits, television's share of total
advertising, growth in television homes
and in UHF television homes).
econometric analyses of audience data,
and case studies of situations intended
as proxies of a potentially unregulated .
cable television future. We examined
the supply and demand for cable
television, the amount of audience that
cable television diverts from local
broadcast stations, and the effect that
this loss in audience has on both the
viabil4 of local stations and the public
service programming that they
broadcast. To completely appreciate the
the care with which we approached this
task, the two Jnqu iyReports and the
Notice of Proposed Rule Making must
be read in their entirety. In brief.
however, our conclusion was that the
vast majority of television viewers
either stand to benefit or will be
uriaffected if the Commission's
regulations regarding distant signals are
relaxed.

5*. As previously indicated, our
discussion will be divided into three
parts relating to. impact on television
service to the public, the syndicated

program exclusivity rules, and the
retransmission consent and associated
proposals. In each section we will
review the substance of the findings
from our inquiry Reports, the comments
received addressed to these findings,
our response to these comments and our
generalconclusion with respect to each
issue.

52. We turn first to the question of the
impact of cable television distant signal
carriage on television service to the
public. The general proposition put forth
in favor of distant signal regulation is
that, in the absence of regulation. cable
operations carrying distant signals will
continue to grow, that local audiences
will be attracted to cable delivered
distant signals reducing the audiences of
local stations which will in turn reduce
the amount that advertisers are willing
to pay to local stations causing the
overall revenues of stations to decline.
Stations will then, it is posited, reduce
the amount of public service or "merit"
programming they broadcast, generally
reduce the quality of the service they
provide, or. in the extreme, terminate
operations and go dark.

53. Our economic analysis set about to
test the validity of this model of what
competition would be like In the
absence af regulation. We resorted first
to econometric and mathematical
modeling techniques. That Is we
attempted to construct a rigorous model
of the interaction of the cable and
broadcast industries and. making use of
many observations from the available
evidence, construct, either manually or
using computers, statistical models into
which various assumptions could be
placed for lesting. The particular value
of the econometric technique is that
results are developed that have degrees
of certainty attached to them and which
indicate the influence of particular
variables among many in contributing to
the overall result. While these
econometric techniques can be highly
sophisticated and make it possible to
account for a large number of variables
at the same time, they are mnly as good
as the data and the assumptions from
which they are made up. As a cross-
check for the econometric projections
we also reviewed in detail actual case
studies of markets or stations in which
cable had been permitted, for various
historical reasons, to grow without the
limitations that are otherwise
established by our regulations. The
degree of confidence placed in our
conclusions in making the proposals in
this proceeding stems in large part from
the findings of these case studies which
represent in many respects an actual
market test of the policies.proposed in

major aspect devoid of the speculations
that are otherwise part of the process of
projecting into the future.

54. Our Reports received extensive
criticism from the television broadcast
and television program production
industries. However, as we believe our
review of the evidence will demonstrate,
no evidence has been presented that
shows consumers will be disserved by
the additional competition from cable
television. Instead, the parties have
attempted to shroud our conclusions in
doubt by criticizing some of the analysis
that we relied on. We have reviewed
carefully all of the comments in the
record and believe the discussion in this
section will demonstrate that the
criticisms are invalid or do not bear on
our ultimate conclusions.

Statistical Afodels

55. In considering the impact of
distant signal carriage onbroadcast
service to the public we turn first to the
econometric and statistical models
relating to: (1) the supply and demand
for cable television service, (2] the
audience impacts of distant signal
carriage, and [3) the impact of audience
changes on public service programming
by television stations. This parallels the
discussion which is found in Sections IL
III, and V of our Econ nmc InquIzy
Report. It is important, however, to keep
this discussion in proper perspective.
Many of the criticisms are minor and,
even if correct, not outcome
determinative. Moreover, the evidence
relied on most heavily in reaching our
ultimate conclusion is not at all refuted:
local stations have prospered despite
the presence of high degrees of cable
penetration and the carriage of large
numbers of distant signals by the vast
majority of cable systems in those
markets where cable developed prior to
our regulation. The parties opposing our
conclusions do not address this finding
but, instead, focus their comments on
evidence which has less importance for
our overall conclusion. Thus, the
discussion in this section is weighted
toward topics which never cut to the
heart of the research that is presented in
the Inquiry Report. While this
framework appears to be unavoidable,
we note again that this part of our
discussion should be kept in the proper
perspective.

5. Supply and Demand for Cable
Television. To judge potential cable
television impact on broadcast service it
is necessary to have some estimate of
the amount of cable television service
that is likely to develop. Moreover, the
effect of limiting distant signal carriage
on cable demand is of particular
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importance in assessing the social costs
that are imposed by our existing rules.

57. In order to obtain this information
we undertook an analysis in the
Economic Inquiry Report 4 which
consisted of five major parts: (1] an
historical analysis of the development of
the cabli television industry by size of
market, (2] a summary analysis of the
economics of the cable television
industry, (3] a summary analysis of the
demand for cable television, (4) a
discussion of the necessary conditions
for the viability of cable television in
various kinds of markets, and (5)
:conclusions regarding untimate levels of
cable penetration in individual markets.
A brief synopsis of our findings for each
of these parts is presented here.

58. Our Report showed that the
growth of cable television has been
inversely related to market size. Cable
television generally serves communities
with limited local television service or
poor off-the-air reception. We found that
two-thirds of the approximately 50
million households not now offered
cable service are within the "metro"
areas of the top 100 markets and 60
percent are in the metro areas of the top
50 markets alone. We concluded that for
the cable television industry to match its
growth of the past ten years, service
must be provided to the large cities
which have not yet attracted sufficient
funds for construction. Whether these
large cities are provided cable televisidn
service in the future will depend upon
the economics of supply and demand in
the cable television industry, including
the effects of governmental regulation.

59. We studied the factors affecting
cable system viability under various
marketplace conditions because
viability under various circumstances
will determine the industry's future
growth, The viability of cable operation
is determined by its costs, such as
capital costs, construction costs, and
operating expenses (i.e., supply factors),
and by its revenues (i.e., demand
factors.

60. The demand for cable television
commonly is measured by the
penetration (or saturation) rate: the
number of households that subscribe to
cable service as a percentage of those
offered service. It is important tornote
that the terms penetration rate,
penetration level, and cable penetration
often are used interchangeably. For
example, we treat.the penetration rate
as equivalent to cable penetration,
although the term, "systemwide cable
penetration," actually may be the more
appropriate usage. This is true because
the teyms penetration level and cable

4°0 Report in Docket 21284, supra, at paras. 74-96.

penetration also are used to denote the
percentage of total television homes in a
county or television market that
subscribe to cable television (whether or
not all of the television homes are
offered cable service]. In these cases,
the more appropriate usage, to avoid
confusion, may be countywide or
marketwide cable penetration.
Nevertheless, we believe that the
appropriate meaning of these terms
should be apparent from the context in
which they appear.

61. A large number of factors affect
cable demand-including especially the
number and type of signals available
over-the-air versus on cable, the
reception quality of local signals, the
subscription price, and the demographic
characteristics of the households offered
the service. 41 The extent to which these
factors affect the demand for cable
television has been analyzed in detail in
five major econometric studies.42 These
studies find that the quantity and
reception quality of the signals available
over-the-air are key determinants of
cable penetration. Additionally, the
ultimate penetration rate for cable
systems in the urban areas of the top
hundred markets generally has been
predicted to reach only 20 to 40 percent
at the prevailing monthly rates in these
.areas, even with the importation of a
substantial number of distant signals.
These estimates are supported by
current cable penetration data that
show, in urban areas with good signal
reception quality, systemwide cable
penetration often is less than 35 percent.
Or, to-be conservative, these results
imply that if every household in the
urban areas of the top hundred markets
had access to cable television, less than

41 It should be noted that many commenting
parties have criticized the Commission for faling to
analyze more closely the demographic
characteristics of cable television households. It
was believed that a more thorough evaluation of the
social costs of cable television deregulation should
have been performed by placing greater emphasis
on the criterion of distributional equity. This
criticism will be addressed'more specifically below.
Briefly, however, we felt it unnecessary to consider
the demographic Issue raised in great detail because
we concludedthat the risk of distributional effects
resulting from the rule changes proposed is
negligible.
1
2
W. S. Comanor and B. M. Mitchell. "Cable

Television and the Impact of Regulation," 2 Bell
Journal of Econ. and Management Scl 154 (1971); R.
. Park. "Prospects for Cable in the 100 Largest

Television Markets," 3 Bell Journal of Econ. and
Managment Sol 130 (1972]: Noll. Peck and
McGowan, Economic Aspects of Television
Regulation (1973); Charles River Associates, Inc.,
"An Analysis of the Demand for Cable Television,"
(1973); The John Hopkins University Center for
Metropolitan Planning and Research, K. Lyall. IL
Duncan. and C. DeKay, Estimation of an Urban
Cable Demand Model and Its Implication for
Regulation for Major Markets (1976).

forty percent of all households in these
areas would subscribe to the service.

62. The effect of distant signals on
cable demand is particularly Important
in assessing the consumer welfare costs
of our cable regulations. If consumer
demand for distant signals is significant,
our signal carriage restrictions result in
large sacrifices of welfare for
subscribers and potential subscribers,
Most of the studies of cable demand
estimate that the carriage of four distant
independent signals will increase
system penetration rates by at least nine
percentage points on average, The effect
of distant duplicating network stations
on cable demand has been estimated to
be similar to that of distant
independents.

63. The supply of cable television also
has received extensive analysis.
Numerous models have been developed
to determine the level of cable demand
that would be required to generate
enough revenues to cover system
costs.43 The conclusion from these
models was that breakeven system
penetration rates were in the 30 percent
to 40 percent range. These estimates
were for prevailing prices and for urban
areas of the top hundred markets.

64. The final financial parameter for
cable television operation considered
here is pay cable. The advent of pay
television as a service option for the
cable television industry potentially can
affect both the supply and demand for
cable television. Currently, pay cable
generally is offered as a pay channel
(consisting primarily of movies) only to
subscribers of the basic cable service.
Only about one-third of all basic cable
subscribers that have access to a pay
channel subscribe to it. However, the
extent to which pay cable will affect the
growth of cable television cannot be
precisely determined. The continued
development of competing services such
as multi-point distribution systems,
subscription television stations, and
video cassettes should have an effect on

-4W. S. Comanor and B. M. Mitchell, "Cable
Television and the Impact of Regulation," 2 Bell
Journal of Econ. and Management Sal. 154 (1971): 1,
Mitchell and R. Smiley "Cable, Cities and
Copyrights." 5 Bell lour of Econ. and Management
Sci. 284 (1974]; R. Crandall and L Fray, "A
Reexamination of the Prophecy of Doom for CablM
Television," Id.; Noll, Peck and McGowan,
Economic Aspects of Television Regulation (1973):
Mitre Corporation, Urban Cable Systems (1071):
Rand Corp., L. Johnson, et al., Cable
Communications in the Dayton Miami Valley Arca:
Basic Report (1972); The John Hopkins University,
Center for Metopolitan Planning and Research,
Economics of Cable Television in Urban Areast
Baltimore City (1975); The John Hopkins University
Center for Metropolitan Planning and Research,
Economic Feasibility of a Cable Systen for
Cleveland (1976); and Cable Television Information
Center, Cable Television Options forJacksonvile
(1973).
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the growth of both pay cable and the
cable television industry."

65. The ultimate cable penetration in
an individual market will depend upon
the availability of cable television
service and the number of households
that will subscribe when offered service.
Due to the complexity of and the large
variation in the factors involved, it is
difficult to assess the extent to which
cable television will grow to serve new
areas. One factor is apparent, however.
even if the demand for cable television
increases to the point of surpassing the
breakeven penetration rate required for
new system growth, the demand for
basic cable television service in the
urban areas of the larger markets is
generally such that not more than forty
percent of the total number of
households offered the service would
subscribe.45 Using this estimate,
combined with the higher estimated
penetration levels in other areas we
concluded that the total number of cable
subscribers in all markets will not be
greater than about forty-eight percent of
the total number of television
households within the foreseeable
future, even with unlimited distant
signal importation.4"

66. The Commission's analysis of the
supply of and demand for cable
television has not received extensive
criticism. Only a handful of parties have
taken exception to various parts of this
.section of the Report. We believe these
comments, when properly analyzed, do
not weaken our conclusions from this
section that (1) the future growth of
cable will be very dependent upon the
ability of cable operators to offer
consumers additional program choices
and innovative services at attractive
prices and (2) that no more than about
48 percent of the nation's television
households will subscribe to cable
television within the foreseeable future.
In fact, the comments if anything tend to
confirm our belief that the estimates
arrived at were reasonable. Some of the
commenting parties, in an effort to
suggest that cable's impact on television
broadcast service will be greater than
our estimates, have suggested that we
underestimated the likely growth of
cable. Others, in an attempt to suggest
that cable will never make a major
contribution to the television service

"Compare the comments of Tribune Company in
Dockets 20988 and 21284. September 17.1979 where
reference is made to the service MATV subscribers
in apartment buildings received from MDS and STV
stations as placing "Another damper on demand for
cable service * * %" p. 21.

-. See our discussion in the Report in Docket
21284 at para. 89-92.

4"For the complete derivation of this conclusion,
see the Report in Docket 21264 at n. 105.

received by the public, have attempted
to suggest that our estimates were too
high. When the details of these
comments are considered, the net result
either reveals misunderstanding on the
part of the commenting parties or tends
to confirm the results of our earlier
study.

67. For example, our prediction of an
ultimate nationwide cable penetration
on more than about 48 percent is
criticized as being too low by Boston
Broadcasters, Inc. 47 because the top 50
cable television operators currently
have a 56 percent penetration. National
Broadcasting Company, Inc.43 argues
similarly that cable penetration
presently is 50 percent where pay cable
is available and, as a result, seriously
questions the reliability of the
Commission's prediction. Despite our
clarification of this point at n. 81 of the
Report in Docket 21284, these criticisms
demonstrate a failure to recognize the
difference between systemwide cable
penetration and marketwide cable
penetration.4' Systemwide cable
penetration is defined as the number of
cable subscribers to a system, as a
fraction of the number of homes passed
by cable by that system. Marketwide
cablepeetration is defined as the
number of cable subscribers, as a
fraction of the total number of television
households in the entire market. The
statistics furnished by the commenting
parties refer to systemwide cable
penetration. Our estimates pertain to
marketwide cable penetration. For
example, cable systems currently attract
an average of about 53 percent of the
homes they pass with cable." But this
figure cannot be extrapolated to the
entire nation, even if every home in the
nation were passed by cable, because
two-thirds of the households currently
without access to cable television are
located in the "metro" areas of the top
100 television markets. The demand for
cable television in these areas is
significantly lower than in areas
currently served by cable due to the
large number of signals that is readily
available without cable. Or, in other
words, the aggregate systemwide cable
penetration currently is as high as 53
percent only because cable television
has grown to serve first the areas which
have the greatest demand for its service.
Therefore, if cable grows to serve the

'Comments on Boston Broadcasters, Inc.
Dockets 208 and 212,. September 17. 1979.

"Comments of National Broadcasting Company.
Inc., Docket 2008 and 21284. September 17.1979.

'Boston Broadcasters, Inc. filed supplemental
comments on October 11.1 979 dealing specifically
with this point However, these comments fail to
correct their previous error.

' See the Report in Docket 2128U at para. 78.

large urban areas that have not yet
attracted the funds necessary for
construction, the aggregate systemwide
cable penetration will decrease. Thus,
we find this criticism is without merit
when the economic evidence is
interpreted correctly.

68. The Association of Independent
Television Stations, Inc., (INTV] 51
suggests that the estimate of 48 percent
nationwide cable penetration must be
re-evaluated in light of the cable
industry's own predictions. 1INTV cites
Cablevision and Cablecast to say that
"cable industry leaders have predicated
50 percent cable penetration nationally
by 1990." 3-The actual statement in
Cablevision, however, is that "ivithin
the next three to five years. it is forecast
that cable will serve 30 percent of all
households in the United States and an
estimated 50 percent of all homes will
have cable service available to them."
(Emphasis added)." The 50 percent
figure refers to homes passed by cable,
not subscribers to the systems. (That is,
these households will have access to
cable television, but will not necessarily
subscribe to the service.) Similarly, not
only is the citation to Cablecast
incorrect,5 ' but neither of the two issues
which INTV may have been referring to
can be used to validate their claim of a
50 percent nationwide penetration by
1990. The closest reference of this
prediction in the two issued is that"cable operators are now beginning to
realize that if they can sell additional
services to, say 70 percent of their
subscribers [in urban areas], and if
basics are only 40 percent of homes
passed, they really have 68 percent
penetration. For this they will build"
This quotation suggests that a (basic)
cable penetration of only 40 percent (of
the homes passed by the system) is
expected in urban areas. This suggestion
corresponds with our estimate of cable
demand, and contradicts INTV's claim
for 50 percent nationwide cable
penetration.

69. INTV also refers to the assumption
by Paul Kagan Associates, Inc. that an
additional 2.5 million households will
subscribe to cable television every year
until 1985. INTV then applies the
assumption well beyond the range
intended and concludes that "the

"Comments of the Association of Independent
Television Stations, Inc.. Dockets 2068 and 21254.
September17,1979.
62d at2

3 Cablevis-io. "Advertising on Cable: From
Madison Ave. to Main St.," October 23.1..8 at 22.

" NTV cites Coblecast. No. 188. December 16,
1978. The December 18.1978 Issue of Cabtecast is
No. 218. The Issue numbered 188 Is dated September
121977.
" Cablecst. Paul Kagan Assodates Inc. No. 218.

December 18.1978.
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national cable penetration would
exceed 55 percerit in less than 15
years." 5 However, the validity of
assuming a constant increase in the
number of cable subscribers is highly
questionable. Growth curves rarely
follow this pattern over an extended
time period. Instead, a logistic growth
curve frequently is used to represent
growth processes.5 7 This reflects the fact
that the most economically desirable
locations for cable systems are
constructed first and the fact that
television viewers most desiring cable
service become subscribers first.

70. Boston Broadcasters, Inc. proposes
an additional argument for our 48
percent nationwide cable penetration
estimate being too low in that it states,
"when local 'stations.are deprived of the
best in professional sports, the more-
popilar syndicated programming, and
popular movies, more and more people
will subscribe to cable in order to
receive pay cable." 5aWe note that the
assumption guiding this argument is
strikingly similar to that which the
Commission relied upon in promulgating
its former pay cable rules. In reviewing -
these rules, the Court found that "if
there is any evidentiary support at all
[that siphoning is real, not imagined], it
is indeed scanty" 59 and as a
consequence these rules were
eliminated. No evidence has
accumulated since the Court's statement
and the elimination of the rules, nor has
any such evidence been submitted in
this record which suggests that such
program siphoning will occur.

71. Boston Broadcasters, Inc. also
claims that the estimate of 40 percent
cable penetration in the metro areas of
the top 100 markets is too low because
recent surveys in Boston suggest that as
many as 40 to 55 percent of the
households offered service would
subscribe. It seems to us, however, that
reliance on surveys such as these should.
be kept to a minimum given the
experience of existing cable systems.
Surveys of this type often are unreliable
because of the inflated expectation that
people have of cable television before
receiving the service, especially when
pay cable television is included in the
marketing package. 60 Actual experience

"Supra, n. 51 at p. 22.
ST See, e.g., Rolla Edward Park. Potential Anpact

of Cable Growth on Television Broadcasting, the
Rand Corp. R-587-FF, October 1970.

BsSupr, n. 47 at 9. ,
69,Home Box Office, Inc v. FCC, supra at 42
G Seb, e.g., Walter S. Baer, Cable Television A

Handbook for Decision-making the Rand Corp., R-
1133-NSF at 44, February 1973.

and existing research, indeed, do
suggest otherwise.6 '

72. In contrast to the above comments
which suggests that cable penetration
will be higher than our estimate, others
say our estimate is already too high.
American Broadcasting Companies, Inc.
(ABC) says that "the enormous cost of
wiring the nation * * * casts doubt upon
achievement of even the 48 percent
penetration level projected in the
Econonc lnquiry Report. " 62 It should
be noted, however, that the ultimate
nationwide cable penetration was
estimated by the Commission to be no
more than about 48 percent, even.
assuming that all households would
have access to cable television. The
possibility that all households would
have access to cable television is
extremely unlikely. Hence, the 48
percent figure represents an upper limit
on nationwide cable penetration.63 We
believe this estimate provides a
sufficiently conservative " basis from
which to predict the future long-run
impact of eliminating our distant signal
carriage and syndicated exclusivity
rules on local station audiences.

73. ABC also cites a report from the
Commission's Broadcast Bureau on the
information developed under the cable
economic inquiry which said that "in our
review of the demand for cable
discussion, we find no indication that
the staff performed a critical evaluation
of any of the five studies." 0 Similarly,
reference is made to the Broadcast
Bureau's belief that the "assessment of
the future of cable lacks analytical
depth." 6

GHowever, as noted inn. 80 of
the Report in Docket 21284, a
comprehensive summary and evaluation
of the five studies on the demand for
cable television was prepared for the
Office of Telecommunications Policy
(OTP), Executive Office of the President
by six leading scholarsin the

* comniunications field.67 We felt this
61 This is not to suggest that we would find higher

penetration levels undesirable for this would
suggest that cable was contributing even more than
anticipated to the welfare of subscribers.

Q Comments of American Broadcasting
Companies, Inc.. Docket 21284. at 37, August 3,1979.
The ABC comments in this proceeding and those of
Bahia De San Francisco et al., are substantially
duplicative. Therefore comments attributed to ABC
may also generally be attributed to Bahia De San
Francisco et al., throughout this discussion.

3For further clarification of this point, see n. 86 in
the Report in Docket 21284.

"By conservative we mean a figure which tends
to exaggerate the effect of cable television and thus
makes any resulting impact estimate an upper
bound one.'

63Broadcast Bureau. Report on Information
Developed Under the Cable Economic Inquiry. April
18, 1979 at 29.

661d. at 32.
OSee S. M. Besen, B. M. Mitchell, R. G. Noll, B. M.

Owen.,R. .Park and J. N. Rosse. EconomicPolicy

analysis was adequate, and thus
determined that an additional detailed
review of these studies was
unnecessary.68 Similarly, the assessment
of the future growth of cable television
relies heavily upon this analysis,
together with the very conservative
assumption that all households will be
passed by cable in the future. We
believe this approach provides a
sufficient basis upon which to ascertain
future potential levels of cable
penetration for rulemaking purposes.

74. Some parties also have alleged a
failure on the Commission's part to
estimate the effect of pay cable on the
growth of cable television. For example,
Boston Broadcasters, Inc. finds that"amazingly, no consideration has been
given by the Commission to the
substantial effect that pay cable would
clearly exert on the number of cable
subscribers." 69 Similarly, INTV notes
the inability of the Commission to
estimate the effect of pay cable on the
supply of cable television and concludes
that the "estimate of 48 percent
penetration in the foreseeable future
appears to be nothing more than a
guess." 70 To place the above criticisms
into proper perspective, the Commission
has found that sufficient data to
determine the extent to which pay cable
channels wilU increase the basic
penetration rate are not yet available,
Thus, the extent to which pay cable will
.affect the supply of cable television Is
not fully known at this time. However,
no evidence concerning the effects of
pay cable on the growth of cable
television exists or has been presented
which suggests our findings are
incorrect. Pay cable, along with
competitive services such as multipoint
distribution systems, subscription
television stations, video cassettes, low
power television, and direct satellite to
home broadcasting, are in the
developmental stage. Any positive effect
that pay cable is having on the growth of
cable television in the short run Is likely

*to be offset to some extent by competing
services in the long run as these services
begin to provide consumer access to
services which nay now be available

Research on Cable Television: Assessing the Cools
and Benefits of Cable Deregulation (170).

"We also attempted to avoid excessive
duplication of the OTP report by focusing the
summary of cable demand on factors that are
relevant to this proceeding. For example, while ABC
seems to believe the sensitivity of demand to price
is worthy of review, we do not believe this factor Is
critical for determining the impact of cable
television on local station audiences given that
cable system operators set prices to maximize
profits and not subscribers.

OSupra, n. 47.
70Comments of Association of Independent

Television Stations, September 17,1970 at 21.
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only from cable. This marketplace
response also applies to other non-
broadcast services offered on cable.
That is, if there is a significant consumer
demand for other non-broadcast
services offered on cable, we expect
that these services also will be offered
by competing distribution technologies.
Most importantly, however, we believe
we have adequately dealt with the
uncertainties created by these new
developments by estimating the effect of
pay cable on the growth of cable
television using the extremely
conservative assumption that cable
television will grow to pass everyjibme
in the nation. This approach provides an
estimate of nationwide cable
penetration that has an extremely small
probability of being underestimated. 7'

75. The final area of criticism of this
section of the Report in Docket 21284
concerns the effect of additional distant
independent signals on the demand for
cable television. We found that distant
independent signals increase the
demand for cable television. While the
extent of this increase is unclear, most
studies estimate that the carriage of four
distant independent signals will
increase system penetration rates by at
least nine percentage points on average.
It is important to note that this increase
is for system penetration rates and not
county or market cable penetration. If
some households in a television market
do not have access to cable television,
the effect of distant signals on
marketwide cable penetration will be
less than that on system penetration
rates.

76. The National Association of
Broadcasters (NAB) 72performs its own
analysis of the studies on cable demand
and argues that our finding of the
consensus of the effect of distant
independent signals on cable demand is
too high. On the other hand, Boston
Broadcasters, Inc. expects that "the
increase would be even greater [than the
Commission estimates] in areas where
the quality of television reception off-
the-air is reasonably good." 73 INTV
seems to believe that the extent of the
increase in cable demand from

7ABC in its comments has set forth some
estimates of the cost of wiring the nation with two-
way cable service. According to ABC "even
assuming a very conservative household cost of
$4,000, it would cost $243 billion to provide the
presently unwired 60.8 million households with
cable television service." Comments filed August 6,
1979 at 38. While these estimates are merely
extrapolations frpm a study completed in 1968 and
may not be very scientific, they do suggest why we
believe our use of a 100 percent wiring assumption
is extremely conservative.

7Comments of the National Association of
Broadcasters, Dockets 20988 and 21284, September
17,1979.

3Supm, n. 47 at 6.

additional independent signals is
unclear.

74
77. The only discussion in the

comments that evaluates the findings of
the studies on the demand for cable
television is provided by NAB. NAB
addresses five studies on cable demand,
including that by Wharton Econometric
Forecasting Associates which was
undertaken as part of their audience
model developed for this proceeding.
For background in evaluating NAB's
discussion, it should be noted that Noll,
Peck, and McGowan present two studies
of cable demand in their book by
collecting data for two distinct
samples.7 s One sample was chosen
specifically to estimate the demand for
cable television in the 100 largest
markets. However, the authors found
that "when this is done there is very
little intersystem variation in the cable
viewing options relative to over-the-air
options so that the impact of added
viewing options cannot be reliably
estimated." 7 ' That is to say that in their
sample of systems in the larger markets,
most systems carry roughly the same
number of distant signals and are faced
with similar competition from local
over-the-air television signals. Since
there is little variation in the signals
available to cable and non-cable
households among large markets, it is
difficult to estimate systematically the
effect of additional signals. As a result,
Noll, Peck and McGowan report that the
overall explanatory power of this study
is very low, and characterize it as
having "highly inconclusive results." 7
In fact, when estimating the value that
consumers derive from "free" television,
an extremely important measure for the
conclusions reached in their book, the

"Although these parties differ on the facts. each
uses Its version to argue against changes in the
rules. Thus, Boston Broadcasters, Inc, aues that
the estimated effect of distant srgnals on cable
penetration Is too low because cable penetration Is
correlated positively with audience diversion.
Hence, i the predicted cable penetration was
higher, the predicted audience losses due to cable
also would be higher. On the other hand. NAB
argues that the effect of distant signals on cable
demand Is not substantial because It realizes that
the major reason for allowing the imoration of
distant signals Is the benefits that consumers derive
from these signals. If there was litle increase In
cable penetration. NAB could argue more
convincingly that distant signal importation is not in
the public interest, We note, however, that NABs.
argument is not very persuasive from a theoretical
perspective. If consumers did not demand distant
signals, cable systems would not import them.
Furthermore, if no one were to watch distant

,signals. there would be no audience diversion from
the local stations, so presumably NAB would not
have cause for concern with Importation of distant
signals.

"Noll. Peck. and McGowan. EcoromicAspects of
Television Regulation (1973).

7 1d at 2M
"Id. at 293.

authors do not rely upon this study, but
rather rely upon their second study of
cable demand. Resultantly, we did not
include the study with highly
inconclusive results among the five
studies of cable demand reviewed in the
Report in Docket 21284. Instead, we
relied upon the second study performed
and favored by the authors in their own
work.

78. With this background, we find that
in NAB's discussion of the studies of
cable demand, reference is made to the
study by Noll, Peck and McGowan that
is not included in our review. We do not
believe that any reliance can be put on
this study. Hence, we find any
conclusions that NAB attempts to draw
from it unacceptable. Similarly NAB
also criticizes our reliance on the study
by Park. "Prospect for Cable in the 1oo
Largest Markets" 7s Because "Park's
results, by his own admission, were not
directly applicable to major television
markets because most systems existing
in 1970 were located in areas where off-
the-air service was poor, due to lack of
stations or bad reception." "This
criticism also is without meriL Park
characterizes his sample by saying the
"model is developed using a sample of
63 cable systems located where several
signals can be received over-the-ak- with
no particular reception problem." "
Additionally. Park says that the "levels
of [off-the-air] service [in the
communities served by these systems]
are roughly the same as those found in
most of the top 100 markets." 81 Hence,
NAB's review of the Park study is in
error.

79. Taking the above criticisms of
NAB's review of the studies on cable
demand into account, we believe that
our finding of the effect of additional
distant independent signals on the
demand for cable television remains
sound., Most studies estimate that the
carriage of four distant independent
signals will increase system penetration
rates by at least nine percentage points
on average. However, NAB contends
that the Wharton study submitted with
NAB's comments in response to the
Commission's original Notice of lnquLr
in Docket 21284 is worthy of far more
confidence than previous efforts to
estimate the significance of the various
factors which influence demand for
cable television. For example, NAB
draws upon the Wharton study to
conclude that in a market with three

"Rolla Edward Park. "Prospects for Cable in the
100 lagest Televislon Markets" 3Bell Jour qr
Eon. and Management Sc. 130 (1972).

"Suprm. n. 72 at 79-80.
"Supra. n. 78 at 130.
61ld ati3&
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local independent stations in addition to
three network affiliates, increasing the
number of imported distant
independents from 1 to 6 leads to an
increase in cable penetration of 3.1.
percent. NAB proceeds to conclude that
"rarely will the projected increase of 3
or 4 precent fall at the critical margin of
deciding whether or not to construct a
cable system in a particular television
market." 82However, NAB has
erroneously interpreted Wharton's
treatment of cable penetration. Wharton
defines cable penetration as the-number-
of cable subscribers in a county as a
fraction of the number of television.
households in that countyA3 This is not
equivalent to systemwide cable
penetration as NAB infers. Thus,*NAB
has made an error similar to that of
INTV and other commenting parties in
this proceeding as to the appropriate use
of cable penetration. In this case, NAB
mistakes countywide cable penetration
for systemwide cable penetration. Since
some homes will not have access to
cable television, the effect of distant
signals on countywide cable penetration
will be less than that on. systemwide
cable penetration. Hence, Wharton's
results are not necessarily inconsistent
from those-of the other studies of cable
demand.

80. In summary, the criticisms leveled
at the Report in Docket 21284 have not
persuaded us that our analysis: of the
supply and demand. ofcable television
is incorrect We continue to believe that
the future growth of cable televisionwill
be dependent upon the ability of cable
system operators to offer cohsumers
additional program choices and
innovative services at attractive prices.
We also believe that no more than about
48 percent of the nation's television
households will subscribe to cable
television within the foreseeable future.
We regard this estimate as sufficiently
conservative to account for the possible
effects of pay cable on system growth.

81. The Impact of Distant SignaLs on
Local Station Audiences. Having
developed some understanding of likely
cable television growth patterns, the
next step in our analysis in the
Economic InquiryReport was to obtain
information on the audience behaviorof
cable television subscribers with access
to distant signals. From this, estimates.
of the total local station audience
impact likely to result from elimination
of the distant signal carriage rules could
be developed. In the Inquiry stage of

82 Supru, n. 72 at 84.
8 Wharton treats each county as representative

of a market. Hence, countywide cable penetration is
treated as analogous to marketwide cable
penetration.

this proceeding we were fortunate to
have available a wealth of new
information made available in large part
due to new audience data from the
audience rating services on the viewing
habits of bolk cable and non-cable
households in individual counties. Four
major-studies that made use of these
new data were relied on heavily by the
Commission. These studies were
prepared by the National Cable
Television Association (NCTA), " the
Motion Picture Association of America
(MPAA), 8 Wharton Econometric
Forecasting Associates (WEFA] for the
National Association of Broadcasters,8e
and Dr. Rolla Edward Park of the Rand
Corporation under contract to the
Commission.8

82. he NCTA, in a study of 109
stations operating in television markets
with greater than 33 percent cable
penetration, reported that the average
audience diversion due to cable for the
entire day is 8 percent, and is greatest in
smaller markets. For instance, in one-
and two-station markets cable diverts
an average of 10 percent of audience,
while in markets with three or more
network stations, cable diverts an
average of only 4 percent of potential
,audience. This difference is attributable
to, in large part, the importation of the
second and/or third network signal into
the smaller markets. The diversion from
UHF licensees was found to be one-third
of that from VHF licensees because of
the greatet improvement in reception
that cable television provides UHF
stations. Additionally, since no market
with greater than 33 percent cable
penetration contains a local
independent station, NCTA also
' analyzed the effect of cable on the
audiences of mature UHF independents.
Of the fifteen mature UHF independents
for which the necessary viewing data
are avaiIable, NCTA.reported that cable
augments the viewing of thirteen of
these stations. Two UHF independents
experienced an audience loss averaging
1.5 percent. We noted that the studies by
NCTA do not adjust for the greater
amount of television viewing by cable
subscribers, nor do they estimate the

"National Cable Television Association,
comments in Docket 21284 March 15,1978.

OsMotion Picture Association of America, reply
comments in Docket 21284, June 20. 1978.

"National Association of Broadcasters,
comments, "The Impact of Cable TVon Local
Station Audience" prepared by Wharton
Econometric Forecasting Associates. Docket 21284,
March 15. 1978.

"R. E. Park; "Audience Diversion Due to Cable
Television: A Statistical Analysis of New Data." the
Rand Corporation. prepared for the-Federal
Communications Commission. January-1979.
Attached as Appendix A to the Report in Docket
21284.

effect of alternative signal carriage
rules.

83. The MPAA study focused on
individual counties rather than on an
entire market and found that local
stations lost more audience as the
proportion of television households in a
county subscribing to cable television
increased. The audience diversion
attributable to cable at a 12.5 percent
cable penetration was reported to be 2,4
percent. At 50 percent cable penetration:
audience diversion due to cable
increased to about 15 percent.

84. The applicability of the results of
the MPAA study are limited somewhat
due to the aggregation of county data.
MPAA aggregates all of the counties In
its sample by the level of cable
penetration and disregards the
complement of local signals in the
counties. However, the audience
diversion for the local stations due to
cable television is likely to differ
substantially depending upon the
number of local signals, even If the level
of cable penetration is identical. For
example, holding other factors constant,
cable television diverts more audience
where there is only one local signal
because of the importation of a second
and third network signal. Thus the
applicability of the general results
presented by MPAA is inadequate for
assessing the effect of cable on local
stations for any specific case.

85. While the above studies provided
a "snap shot" view of the impact of
cable television on local station
audiences, the NAB-WEFA and Park
studies, which were also relied on,
attempted to estimate by econometric
methods the effect, of a change in the
number of imported distant signals on
local station audiences.

86. The NAB-WEFA study is an
ambitious and comprehensive
undertaking that compiles data for all
counties forwhich viewing data are
available for both cable and non-cable
households. The model, however,
employs a highly complex structure
which increases the difficulty of
analyzing simulations of the model.
While we found certain flaws in the
model which were reviewed in the
Economic Inquiry Report and which we
believed biased the finding that small
independent stations suffer most from
additional distant signals on cable, we
were able to use it in terms of
marketwide impacts by aggregating the
predicted impacts to both independent
stations and network affiliates, thereby
providing one estimate for the entire
market. For example, our summary of
the NAB-WEFA results for large
markets containing independent stations
was that increasing the number of
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distant independent stations from 1 to 8
would reduce local station audiences by
10 to 13 percent at a 50 percent
marketwide cable penetration.

87. In small markets, where no
adjustments to the NAB-WEFA model
were made, NAB-WEFA found that
increasing the number of distant signals
from 1 to 6 would reduce local station
audiences by 8.7 to 12.7 percent at a 52
percent marketwide cable penetration,
depending upon the number of local
signals. Finally, in medium-sized
markets with three local stations,
increasing the number of distant
independent signals from 2 to 5 was
predicted to decrease local station
audiences only by 6.5 percent, even at
the unreasonably high marketwide cable
penetration of 68 percent In neither case
were the findings inconsistent with the
results of the other studies in this
proceeding.

88. Park, in a study done under
contract to the Commission, estimated
the effect of additional distant signals
on local station audiences by using a
simpler model based on a sample of 121
counties. He provides estimates of
audience diversion due to cable under
both the current signal complement
permitted by the FCC rules and tnder
relaxed signal carriage rules. The
estimates for each are provided at both
current and projected ultimate cable
penetration levels. At current cable
penetration, the incremental audience
diversion from eliminafing the signal
carriage rules is estimated by Park to be
14 percent or less for aM cases. At the
projected ultimate marketwide cable
penetration levels, the incremental
audience diversion is estimated to be
less than 20 percent in all but the
smallest markets. However, we
characterized Park's long-term results as
being overstated, especially in small
markets, because tke projected nitimate
cable penetrations are too hJ&. Hence,
we interpreted Park's results for the long
term as predicting virtually no scenario
where the relaxation of the signal
carriage rules will generate more than a
20 percent audience diversion. It should
also be noted that we had numerous
other problems with the Park model,
aside from the projected levels of cable
penetration, that led us to conclude that
Park overestimated the effect of
eliminating the signal carriage rules.
These problems are important to note in
assessing our conclusion of the general
consensus of the impact of cable

UIn particular. Park's estimates for ultimate cable
penetration are based on the assumption that every
home will be passed by cable. We found this to be
an unlikely possibility, especially in areas of low
population density.

television on local station audiences.
They will be discussed in detail below.

89. In conjunction with these four
studies as well as the other comments
received, we also analyzed the current
impact of cable on local station
audiences for six grandfathered
markets, seven independent stations,
and nineteen "worst case" broadcast
stations or markets alleging harm due to
cable. Audience diversion due to cable
was found to be less than 10 percent in
more than two-thirds of the cases
analyzed. The specific findings of this
study are discussed in detail below. For
present purposes it is sufficient to note
that the findings from the grandfathered
markets contributed to our assessment
of the more general statistical studies.
The results of the analysis of these
markets contributed heavily to our
conclusions because they provide an
excellent picture of the marketplace
working essentially without signal
carriage restrictions.

90. The consensus on the audience
diversion due to cable television that
was reached in the Report in Docket
21284 was that*

(a) The impact of cable television on local
station audiences under current market
conditions generally is less than 10 percent.
This finding includes cases with
extraordinarily high cable penetration and a
large number of distant signals. For example.
in one of the most extreme cases. Bakersfield.
California, the local stations lose only
between 9 and 13 percent of their potential
audience due to cable, even though more than
half the households in their market have
access to at least seven distant signals on
cable. Additionally. UHF stations,
particularly UHF independents, often receive
audience gains from cable television.

(b) The incremental audience diversion
from eliminating the signal carriage rules will
be less than 10 percent at all marketwide
cable penetrations that are realistic In the
foreseeable future for all but a few cases.

91. Our analysiu of the impact of
distant signals on local station
audiences has received extensive
criticism from the television broadcast
and television program production
industries. These range from specific
criticisms of the Park study to the
allegation that the Commission was
highly selective in its use of the
available research material. Each of
these criticisms will be addressed
separately below. Our discussion should
demonstrate that the incremental
audience diversion from eliminating the
signal carriage rules will be less than 10
percent in the foreseeable future except
for a very few cases. The fact that the
data tell the same story in almost all
cases shows the validity and robustness
of the consensus that we have drawn
from them.

92. Our goal throughout this
proceeding has been to insure that we
would have available the most accurate
evidence possible from which to make a
public interest determinaton. We
considered this to be of particular
importance in view of the fact that the
stakes to consumers from the final
outcome of this proceeding are so high.
Many of the commenting parties
devoted a large amount of their energies
toward criticizing the Park study. As a
preliminary matter, we must emphasize
that we did not place our sole reliance,
or, indeed, any overbearing emphasis on
the Park study in reaching our
conclusions on the impact of cable on
local stations' audiences in the Report in
Docket 21284, since it was only one of
several studies ttfat addressed this
relationship. However, to alleiate any
justifiable concern that might have a
reasonable bearing upon the accuracy of
the Commission's determination, we
contracted with Dr. Park to address the
criticisms of his initial study and to
make Eertain modifications to improve it
and test the validity of certain
criticisms. (See Appendix B] As it turns
out, our analysis shows that the
additional work performed by Park acts
to strengthen our previous conclusion
concerning audience diversion due to
cable television. Therefore, we rely, in
part, upon the additional work
undertaken by Park in addressing the
criticisms of the television broadcasters
and program producers that are relevant
to this section. It should also be noted
that at an earlier juncture in this
proceeding we made numerous attempts
to obtain modifications of the NAB-
WEFA model so that it to couldbe
relied on with greater confidence-
However, the requested information was
never received.

93. The Consensus Effect. Parties
critical of our proposal and the
Economic Inquiry Report generally.
have argued that the consensus of the
studies reported was arrived at only
through a misuse or misreading of the
studies relied on. Thus, for example.
ABC claims that "the Commission
unfairly and improperly failed to give
sufficient weight to studies submitted by
NAB, MPAA. INTV and ABC, each of
which predicted adverse impact on
television broadcasting in more
significant measures than the studies
upon which the Commission relied." 8

The ABC Television Affiliates
Association points out that Parks
results "vary tremendously from the
Economic InquiLy Report's conclusion

"Americn Broadcasting CompanmIes. i
crnments In Dockets 2 w and z1i8. August a.
1979 at 6.
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that 'in all but the most extreme cases,
the additional audience loss ,vill be less
than 10 percent in the foreseeable
future'" 90 Upon reviewing the
Commission's summary of the Park
study, Capital City Television et al,
finds 'the Commission's Conclusion that
'there is virtually no scenario which
generates a 20 percent audience loss
within the foreseeable future from
relaxed signal carriage rules,' is clearly
misleading." 91 The Joint Motion of the
Association of Independent Television
Stations et al., alleges that "whereas the
staff either ignored or went to great
length to include material critical of
NAB, MPAA, and INTV, it included
virtually no criticism of either the NCTA
or Park audience loss studies." 92 The
National Association of Broadcasters
complains of our treatment of its study,
stating that we "capriciously chose to
ignore critical findings of the Wharton
study * * * " 

93 INTV states that "since
part of the Cooper study [commissioned
by INTV] relied on data from the
Wharton study, it too was discounted by

' the Commission without any
discussion." Further, "there is no
indication in any of the documents in
this proceeding that the Commission
even considered those portions of the
Cooper study not relying on the
Wharton data." 91

94. As explained in the Report in
Docket 21284, notable examples of
audience studies submitted as
comments in this proceeding that
provided information which we consider
very valuable in reassessing our cable
policies and rules include those by
NAB-WEFA, NCTA, and MPAA. Other
comments, including those of ABC, we
noted as submitting data that attempted
to dislay the impact of cable television
on local station audiences. The data
provided by these comments, however,
were not considered valuable for policy
purposes because of the inadequacy of
the analysis provided therein. The study

00ABC Television Affiliates Association,
comments in Dockets 20988 and 21284, September
17, 1979 at 14.

91 Capital City Television eta a., comments in
Dockets 20988 and 21284, September 17, 1979 at 5.

'Association of Independent Television Inc.;
Caucus for Producers, Writers and Directors;
Metromedia, Inc.; Motion Pictures Association of
America, Inc.; National Association of Broadcasters;
National UHF Broadcasters Assbciation; and Screen
Actors Guild; Joint Motion for Revision of
Procedures, Dockets 21284 and 20988, June 22 1979.
The discussion provided therein has been
incorporated into the comments of this proceeding
by the Motion'Picture Association of America.

03 NatioQal Association of Broadcasters,
comments In Docket 20988 and 21284, September 17,
1979 at 111.

"'Association of Independent Television Stations,
comments in Dockets 20988 and 21284, September
17,1979, at 28.

by ABC, for example, focused primarily
on the disparity in the share of viewing
of local stations between cable and non-
cable households. This analysis gives an
entirely incomplete picture of the effect
of cable on local stations because it fails
to account for the relative sizes of the
cable and non-cable populations. 95

Other studies, such as those of the
Rocky Mountain Broadcasters
Association, also appeared to us not to
be usable in isolation for predictive
purposes. Rather, to address the
concerns in these comments, we
analyzed, using a standard procedure,
key economic factors of each station
and/or market that was identified as
being harmed by cable. Careful
attention was given to the viability of
these stations and, in cases of financial
hardship, the extent to-which cable was
responsible for their financial distress..(See para. 174 below.) A similar
procedure has been implemented for the
comments in this round of the
proceeding.

95. Additionally, while noting their
limitations, the results of the studies of
audience diversion by NCTA and
MPAA were accepted by the
Commission in toto. These studies
generally are carefully done. And,
despite ABC's claim, the results of the
MPAA study are well within the bounds
of audience diversion established as the
consensus opinion by the Commission.
For example, MPAA finds audience
diversion from local stations
attributable to cable television to be
about 8 percent in counties with 30
iercent cable penetration. Our

conclusion in the Report-n Docket 21284
was that the impact of cable television
on local station audiences at the present
time generally is below 1o.percent. es

96. On the other hand, the specific
results of audience diversion for local
independent stations predicted by the
NAB-WEFA were rejected because of
the inherent bias attributable to the
model specification.9 7 Where estimates
were provided specifically for
independent stations, we chose instead
to employ the NAB-WEFA model to
provide one estimate of audience
diversion for the entire market.

97. The results of the NAB-WEFA
model as to the incremental effect of
additional distant signals on local

S3See also our discussion on the appropriateness
of using "share data" in the Case Study Section of
the Report in Docket 21284.

"For a comparison of the results of the major
studies submitted in'this proceeding on audience
diversion, see the Report in Docket 21284, paa.
116(a). See also Park Appendix A. Report in Docket
21284 at 38-48.

'1For a detailed analysis of the NAB-WEFA
predictions, see the Report in Docket 21284 at para.
107 and n. 116.

independent stations were unacceptable
because of: 1) the use of the "logit"
equation specification, 2) estimation of
the effect of increasing the number of
distant independent signals from 1 to 0,
instead of from a base of 2 signals as
our rules currently permit for the
markets analyzed, and 3] the use of
unrealistically high marketwide cable
penetrations.

98. To actually demonstrate the
shortcomings of the NAB-WEFA study,
we would have liked to compare Its
results to the detailed case study
analysis that we performed for
grandfathered markets (as we did with
the Park study]. We believe this
comparison particularly would be
enlightening if it could be undertaken for
small UHF independent stations,
Unfortunately, NAB-WEFA has not
answered our requests for additional
information. Furthermore, we have boon
unable to duplicate the reported results
of the NAB-WEFA study.95 In these
circumstances we do not think It would
be appropriate for us to employ the
NAB-WEFA model to make predictions
of audience diversion due to cable for
the small independent stations that we

.analyzed in the case studies.
99. The main problem identified with

the NAB-WEFA study was that it
employed a "logit" equation
specification for predicting audience
shares under various signal
complements. OurReport'showed that
employment of this equation
specification resulted necessarily In a
proportionately greater Impact on local
independent stations than network
affiliates, regardless of what the actual
data may have indicated.99 Hence, we
rejected the "finding" that small,
independent stations suffer most of the
audience losses from additional
imported signals. Instead, as indicated
previously, we summarized the results
of the NAB-WEFA model by providing
its prediction of the impact of cable on
local station audiences for an entire
television market, and not fbr its
predictions of the impact on individual
stations.

100. In its reply to the Commission's
critique, WEFA finds that "the
derivation of derivative~shown in
footnote 116 (page 61) of the FCC
document is correct," but "the

"For example, When we employ the NAB-WEFA
model, we find that the sum of Individual sharen
predicted for each station In a market varies greatly
from 100 percent. In contrast. NAB-WEFA, without
explanation, reports that the predicted shares of tho
individual stations in a market sum to 100 percent.

'9See the Report in Docket 21284 at para, 107 and
n. 116 for a more detailed demonstration of the
correctness of this statement and the nature of a
"logit" equation.

No. 178 [ Thursday, September 11, 1980 / Rules and Regulations60200 Federal Register / Vol. 45,
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mathematics in footnote 116 support a
conclusion exactly opposite to that
given in the text of paragraph 107(i)." 10o
WEFA's reasoning in reaching this
conclusion is flawed. In fact, its own
analysis confirms our findings. WEFA
finds that "what the FCC has shown is
that the percentage change in the market
share (which is like a percentage change
in a percentage share) increases as the
market share decreases." 101 This is
precisely the reason for which we reject
WEFA's findings for independent
stations (i.e., those stations with small
market shares). Thus, the validity of our
reasoning is not rejected, but agreed
upon by WEFA. Furthermore. WEFA
proceeds to provide numerical examples
to demonstrate the validity of our
criticism of the WEFA modeL 0 2 WEFA's
error in its reply is attributable to
considering the absolute change in a
local station's viewing share from
additional distant signals rather than the
percentage change. We are interested in
and the NAB-WEFA model provides
predictions for the latter. We find, and
WEFA agrees, that this loss must
necessarily be estimated to be greater
for small independent stations when the
logit equation specification is
employed. 10 Hence, WEFA's criticism
of our analysis of the NAB-WEFA's
study is flawed.

101. Our Report also found that
providing projections of audience
diversion in larger markets when the
number of imported signals is increased
from 1 to 6 is not very helpful for policy
purposes because two signals can be
imported in these markets under
existing FCC policies. Without
explanation, WEFA contends that "the
logic of [this] argument seems to be
missing." I 4 We feel, however, the logic
of our argument is clear. The effect of
relaxing the signal carriage rules in the
larger markets is not equivalent to the
effect of increasing the number of
imported signals from a base of one. The
appropriate incremental effect should be
calculated from a base of two distant
independent signals because we
currently permit this many signals to be
imported into all of the larger markets.io0

102. WEFA also disagrees with our
categorization of the market in their

.fSupro. n. 93, Exhibit H, at 1. 2.
0 Id. at 4.

X0Id. at 7. As documented in n. 116 of our Report,
we believe the column entitled "dsldx/S--logit" is
the appropriate focus.

"'It should be noted that WEFA also mistakes
the Park audience model undertaken for the
proceeding as a linear one, and proceeds to
demonstrate that the same result holds for linear
models. However. the Park model is not a linear
one. For further discussion, see Park. Appendix A.

1"Supra, n. 93, at 8.
"" See 47 C.F.R., Part 76, Subpart D.

study with 3 network affiliates and 1
independent as a large market and
therefore claims our criticisms of this
simulation are not relevant'" However,
in their original study. WEFA says that
"we have considered two different local
signal offerings for the largermarket:
three local network stations and one
local independent. .. " 07 (Emphasis
added.) Hence, in its report. WEFA
categorizes its set of results for the
market with 4 local stations as a larger
market. Therefore, WEFA's claim in its
reply is negated by its own discussion in
the original study, and our criticisms of
its procedure remain.10

103. Additionally, because it relies on
the NAB-WEFA findings for the impact
of cable television on local station
audiences, Roger Cooper and Associates
submitted an additional analysis which
attempts to justify the NAB-WEFA
findings. i0 For example, since our
interpretation of the NAB-WEFA model
is that smaller stations must necessarily
be estimated to suffer greater audience
losses (in percentage terms) from
additional distant signals, Roger Cooper
and Associates requested NAB-WEFA
to run an additional simulation for a
market containing an independent
station with a much smaller audience
share than specified previously. In
comparing the results for these two
cases, Roger Cooper and Associates
conclude that "cable affects the local
independent station in almost exactly
the same way." "a Roger Cooper and
Associates bases this conclusion on the
results presented in Table I of its
analysis. In this table, importation of
one distant independent signal on cable
is calculated by Roger Cooper and
Associates from NAB-WEFA's
predictions to divert 38 percent of the
audience from both the smaller and
larger local independent stations.
However, one of these calculations is
arithmetically in error. The audience
diversion to the stronger independent
station, from a share in cable homes of
16.8 percent to a share of 12.1 percent, is
28 percent, and not 38 percent as Roger
Cooper and Associates calculate.

'"This categorization is provided in the Repoxrt in
Docket 2128. Section IIL Table 2.

'"Supra, n. 85 at 97.
I" Careful analysis of WEFA's predictions for this

simulation illustrate, part of the problem with the
model. If one distant independent sigral is Imported
by cable, WEFA predicts that local households view
the local independent signal 30 percent more often
than the distant Independent sigl However. if six
distant independent signals am Imported, WEFA
predicts that local households view the local
Independent signal 33 percent less often then each
distant independent signal.

'"Additional comments of Association of
Independent Television Stations in Dockets 2096
and 2M filed January 10. 190. Attachment A.

"'Al at 13.

Therefore, instead of contradicting, it
appears that Roger Cooper and
Associates also has supplied an
example supporting our criticism of the
NAB-WEFA model.

104. Due to the fact that both of the
Cooper studies " submitted in INTV's
comments relied exclusively upon the
NAB-WEFA results for independent
stations for their estimates of audience
diversion we also rejected this
analysis.'"

105. INTV also has submitted a new
study by Roger Cooper and Associates
since the issuance of our Report that
attempts to validate the results of the
NAB-WEFA model.113 Data on the
shares of viewing of local independent
stations in cable and non-cable
households are provided for a few
selected counties within the stations'
service area (abstracting from the
asmociated levels of cable penetration in
the counties). We have performed a case
study analysis of each of the eleven
stations for which data were presented
because focusing on a few select
counties can provide a distorted picture
of the effect of cable television on local
station audiences. We found that cable
television does not pose a threat to any
of these stations. [See case study
discussion below at paragraphs 157 to
184.]

100. NAB--WEFA has supplied some
information to Roger Cooper and

'The two studies submitted by L%£V in the
inquiry stage of this proceeding which were
undertaken by Roger Cooper and Associates are- 11
The Effect of Cable Carriage of Distant Signals on
the Audience and Revenue of Local Independent
Television Stations, dated May 15. 197 and 21 Part
2 or The Effect of Cable Carriage of Distant Signals
on the Audience and Revenue of Local independent
Telvislon S~tfo. and oan TheirAbility to Provide
Service to the Pubhc. dated January 31 M.
S"The results of the Cooper studies are premised

on the audience diversion estimates provided by
NAB-,EFA. The other relationship which the
Cooper results depend on concerns the revenues
that local stations receive. However. since Coopers
revenue diversion estimates depend o&NAB-
WEFAs audience diversion estimates., they are
biased. Nevertheless Cooper's research concerning
the revenues received by local stations was
analyzed and we believe It is consistent with our
conclusion that them [a roughly a one-o-c:ne
relationship between the audience and revenue of
television broadcast stations. Additional y, the
estimates provided by Roger Cooper and Associates
for the sudlence/revenue relationship of
Independent stations over the various day-parts
have been employed by Park in his response to
Industry commmts. (See Appendix B.) We also are
aware of the stdy of Roger Cooper and Associates
on the Impact of cable television on local station
audience., by progam. in San Diego and
Bakersfied. submitted in the comments of Storer
Broadcasting Company and McGraw Hill
B:o:dcasting in this proceeding. We note that
detailed case studies for both San Diego and
Bakersfield are provided in the Report& Docket
Z128.4 which constitute our response to this study.

'"Association ofIndependent Televisio
Stations. comments In Dockets 21254 and 209.
September17.1979. Attachment.
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Associaties concerning a simulation
which is similar to the case of the
independent station operating in
Buffalo, N.Y., which we have analyzed
in our grandfathered market study. For
this simulation, the NAB-WEFA model
is employed to estimate audience
diversion due to cable from an
independent (which, however, is UHF)
station with a very small non-cable
share (i.e., 5 percent] that competes with
three local network affiliates. 1 14 The
NAB-WEFA model predicts that the
local independent station's audience
share will decrease by 38 percent in
cable households if one distant
independent station is imported and will
decrease by 80 percent in cable
households with six distant independent
stations. In the Buffalo ADI, we note
that the independent station also
attracts roughly a 5 percent share of the
non-cable viewing in competition with
three local network affiliates.
Additionally, this station competes in
cable households against four distant
network affiliates, three strong distant
VHF independent stations, and three
Canadian signals. Our analysis shows,
however, that the local independent -
station in Buffalo actually is helped by
cable television in its local market. This
evidence, which is drawn directly from
the actual viewing patterns supplied by
Arbitron and is not an econometric
projection based on questionable
techniques, contrasts sharply to NAB-
WEFA's predictions. 115 Thus, we believe
this evidence demonstrates further that
the NAB-WEFA model is inappropriate
for assessing the effect of distant signals
on local independent station audiences.

107. As described previously, our
Report summarized the Park study by
providing the predictions deriyed by
Park of the incremental audience
diversion due to relaxed signal carriage
rules at both present and projected
ultimate cable penetrations. For
example, in the long-term, Park predicts
the incremental effect of eliminating the
signal carriage rules to be as high as 41
percent for markets with one local VHF
network affiliate. However, we
discounted Park's long-term estimates
because the projected ultimate cable
penetrations employed to generate'these

'Additional.acomments of Association of
Independent Television Stations in Dockets 20988
and 21284, January 10, 1980, Attachment A.

5 While this comparison is not perfectly valid
because the independent station in Buffalo operates
on a UHF frequency and the NAB-WEFA prediction
is for a VHF station, the resulting disparity also is
evident for other of our case studies. For example,
while the VHF independent stations in Indianapolis
and Seattle have much larger audience shares than
the simulated 5 percent share in the NAB-WEFA
example, they also are helped by cable television in
their local markets.

estimates were overstated. For example,
in markets with one local VHF network
affiliate, Park projects an ultimate
marketwide cable penetration of 84
percent by assuming every home will
have access to cable television and by
employing his earlier model on cable
demand to predict cable penetration.116

,It should be noted, however, despite the
fact that cable has grown to maturity in
almost all one-station niarkets (i.e., few
cable systems have applied for
franchises in the past few years in these
markets, and that many of the cable
systems currently operating in the
markets are carrying a large number of
distant signals because of the
grandfathering provisions of our rules,
the average marketwide cable
penetration in markets with one local
VHF network affiliate currently is only
41.percent. Cable penetration is not
expected to inbrease substantially in
these markets because of the large areas
of low population density contained
therein. Thus, having discounted Park's
values for projected ultimate
marketwide cable penetration, we
concluded that the predictions
generated by Park's audience model
suggest that there is Virtually no
scenario which generates a 20 percent
audience loss within the foreseeable
future from relaxed signal carriage
rules. 

1 1 7

108. Capital City Television provides a
list of thirty-one stations for which Park
predicts a long-teim incremental
reduction in local station audience of 41
percent as a result of the elimination of
the signal carriage rules and suggests
that we have ignored his findings in this
respect. 18 However, as noted, we have
specifically rejected Park's long-term
predictions, especially in one- and two-
station markets, because the ultimate
marketwide cable penetrations
employed in these markets to measure,
.the effect of cable are too high.
Additionally, it should be noted that at
the current level of 41 percent cable

IlePark. supra.
""It should be noted that the conclusion of there

being virtually no scenario which generates a 20
percent audience loss from relaxed signal carriage
rules represents a summary interpretation of the
Park audience model. That is, It accepts the
estimates of audience derived from Park's
estimation of an "attractiveness index" for various
types of television stations as correct. However, as
documented throughout the Reports in Docket 21284
and20988, and explained again below, we believe
that Park's audience estimation technique results in
an overstatement of the true impact of cable on
local station audiences.

rowe have analyzed each of these stations in our
case study analysis, infro. ABC makes a similar
point but includes a different list of stations. ABC
lists, for example, WUHQ, Battle Creek, Michigan
as in a single station below top 100 market. The
licensee of WUHQ in its comments, however, refers
to the station as being in the 37th market..

penetration for markets with one local
VHF network affiliate, Park predicts
only a 14 percent incremental audience
diversion due to relaxed signal carriage
rules. The cable penetration in these
markets is not expected to increase
substantially. Therefoie, it Is only the
very few cases where cable penetration
will exceed about 60 percent on a
marketwide basis that Park predicts
greater than 20 percent incremental
audience diversion from relaxation of
the signal carriage rules.

109. Our treatment of the long-term
effect of the growth of the cable
television industry is also found wanting
by a number of the commenting parties,
The Park study provides estimates of
audience diversion due to cable under
the current signal complement permitted
by the FCC riles and under relaxed
signal carriage rules. These estimates
are provided at both current and
projected ultimate cable penetration
levels. In Table 4 of Section III of the
Report in Docket 21284, we presented
Park's predictions of the short run local
station audience diversion due to
relaxed signal carriage rules. The figures
in this table represented the audience
losses to local stations (in percentage
terms) from additional distant signals at
current levels of marketwide cable
penetrations. These figures were derived
by subtracting Park's estimates of local
station audience In a deregulated
market from Park's estimates of local
station audience in a regulated market
(both at current penetrations), and then,
in order to determine the percentage
loss, we divided these differences by the
estimates of local station audience in a
regulated market. In Table 5, to
establish the upper boundary, we
present Park's predictions of the long-
term local station audience diversion
due to relaxed signal carriage rules. The
same procedure as before is employed
here, except that all calculations of,
audience diversion are made at the
projected ultimate cable penetrations.
ABC claims that the audience diversion
predictions in Table 5 do "not include
audience losses from increased cable
penetration." 119 This statement Is
simply untrue. In the first simulation In
Table 5, for example, market cable
penetration is predicted to Increase from
28"percent to 37 percent as a result of
the relaxation of the signal carriage
rules.

.110. Several parties disagree with our
calculations of the long-term local
station audience diversion due to
relaxed signal carriage rules from the
Park study. For example, the Joint
Motion contends that the audience

n9 Supra, n. 89, at 19-20.
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diversion estimates "should be based on
both the increase in penetration over
time and the impact of carrying the
specified additional signals (including
three distant network affiliates)." 120
(Emphasis shifted.) This is equivalent to
the difference (in percentage terms]
between local station audiences at
current cable penetration levels with
cable systems operating under the
current signal carriage restrictions and
local station audiences at projected
ultimate cable penetration levels
without signal carriage restrictions,
holding all other factors constant.121

Such an estimate includes audience
diversion attributable to the growth of
cable television that will occur
irrespective of the elimination of the
Commission's cable rules, because even
if we were to retain our distant signal
carriage rules, marketwide cable
penetration would increase over the
long run. However, audience diversion
attributable to normal cable growth
should not be added to that resulting
from the elimination of our signal
carriage restrictions in assessing the
effect of the elimination of the
Commission's rules. Or, in other words,
the estimates for the long-term audience
diversion due to relaxed signal carriage
rules should not include audience
diversion attributable to increases in
cable penetration not due to relaxation
of the signal carriage rules. Instead, the
appropriate focus for policy purposes is
the effect that a change in Commission
rules will have on local station
audiences. These estimates derived from
the Park model are provided for the near
term in Table 4 and for the long-term
(i.e., in the future) in Table 5. The
alternative method presented in the
comments for displaying this data can
also be used but is, we believe, a less
appropriate focus. And, as we have
indicated elsewhere, it clearly is not
appropriate to hold ill other factors
constant when we can reasonably
expect that there will be-offsetting
factors.

"OSupro, n. 92, at 21. The joint Motion correctly
identifies an error in the characterization of
simulation 3 of the Park study as markets containing
I rather than 2 UHF independents. This error has no
bearing upon our conclusions reached from the Park
study, however, because the estimated effect of
cable on local UHF independent station audiences
is unchanged by the correction .

121 The contention of the Joint Motion implies that
the calculation should be made assuming partial
equilibrium conditions. That is, all of the other
things that affect local station audience, except for
cable, should be held constant. We have already
pointed out. however, that other factors, such as
population growth, almost always act to more than
offset any audience losses attributable to cable
television over time. See Section IV of the Report in
Docket 21284.

111. In summarizing the work
undertaken on audience diversion due
to cable television in this proceeding, we
concluded that in all but the most
extreme cases, the additional audience
loss to local stations from the
elimination of the signal carriage rules
will be less than 10 percent in the
foreseeable future. A number of parties,
however, question the validity of this
conclusion. We believe these comments
reflect a misunderstanding of our
conclusion. When properly interpreted,
our conclusion is acknowledged to be an
inference that is drawn from all work on
audience diversion due to cable in this
proceeding-NCTA, MPAA, NAB-
WEFA, Park and the case studies-after
the necessary adjustments are made to
the studies.

112. Thus, for example, we
summarized the Park model as
predicting an incremental diversion of
no more than 20 percent from relaxing
the signal carriage rules. However, we
provided numerous reasons and
examples, aside from the chosen levels
of ultimate marketwide cable
penetration, that demonstrate that
Park's estimates of audience diversion
are overstated. Notable among these
are: (1) the assumption that local
stations obtain 100 percent of the non-
cable local audience; (2) the assumption
that the "attractiveness index" for each
station does not vary with the number of
signal choices. This assumption resdlts
in the estimated effect of a sixth
imported independent station to be a
substantial fraction of the estimated
effect of the first and (3) the failure to
control for the fact that many cable
systems carry more than the standard
complement of distant signals permitted
because of the "grandfathering" and
"significantly viewed" provisions of our
rules. These shortcomings of the Park
model are not inconsequential. For
example, Park predicts an overall
audience loss due to cable of 42 to 46
percent in Palm Springs, California,
under current marketplace conditions.
We find the actual audience diversion in
Palm Springs to be between 10 and 20
percent, depending on whether or not
the increased television viewing in cable
households Is attributable to cable
television service. Additionally, in
summary form, the Park model predicts
audience diversion from relaxing the
signal carriage rules to be roughly 30
percent for markets comparable to Palm
Springs (see Simulation 9, Table 5,
Report in Docket21284). Yet, most cable
systems in one- and two-station markets
already carry many distant signals
because of the grandfathering provisions
of our rules. For these reasons, in

addition to the use of unreasonably high
ultimate marketwide cable penetrations,
It is clear that Park's estimates of the
incremental audience diversion due to
the elimination of the signal carriage
rules are overstated.

113. Finally, the comment is made that
we either ignored the NAB, MPAA. and
INTV studies or went to great lengths to
include material critical of them and
included virtually no criticism of either
the NCTA or Park audience loss studies.
However, contrary to this allegation, the
studies by NCTA and Park received
substantial criticism in the Report in
Docket 21284 at paras. 101,112 and 113,
and notes 110, 121, and 126. Additional
criticisms of the Park study are provided
in the Report in Docket 20986. Thus, we
believe, and our Reports give every
indication, that each study and comment
in this proceeding has received serious
and extensive consideration. Where the
results of one study are criticized, for
example, the predicted effect of cable on
independent stations in the NAB- EFA
study, we fully documented our reasons.
Furthermore, ample opportunity has
been provided to enable parties to
comment not only upon our summary
and analysis of the work submitted, but
also on the case studies that were
undertaken to scrutinize more carefully
the allegations raised by the television
broadcast industry. We also provided
ample time for a second round of
comments on the Park study, after minor
adjustments were made by Park in
response to industry comments. We
believe our procedures in this
proceeding extend well beyond the
guidelines established by administrative
procedural law.

114. But. what is most important to be
aware of in assessing our determination
of the incremental audience diversion
from the elimination of our signal
carriage rules is the fact that we have
actual marketplace experience with
local television stations operating in
markets with extraordinarily high cable
penetration and a large number of
distant signals. In most of these cases,
total audience diversion due to cable
(including that from the large number of
distant signals) is less than 10 percent
Furthermore, it is extremely rare to have
the total audience diversion due to cable
being greater than 20 percent, even in
cases with extraordinarily high
marketwide cable penetration and a
large number of distant signals.
Therefore, in conclusion, we are
confident that the incremental audience
diversion from eliminating the rules will
be less than 10 percent in the
foreseeable future for all but a very few
cases.

Federal Register / Vol. 45,
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115. The Park Study. As we pointed
out earlier, the Park study done under
contract to the Commission was one of
several studies that we relied upon in
arriving at the consensus effect of cable
television on local station audiences.
Since numerous criticisms- of the Park
study are provided in the comments, we
contracted with Park to permit him an
opportunity to respond to these
criticisms. We have reviewed the
comments on the Park study, his
response to them, and the response of
the parties to his response, and will
discuss them as indicated below.

a. Definition of local and distant
signals.

116. The Joint Motionquestions the
findings of the Commission by saying
that "basic to the Economic Inquiry
Report was acceptance -of Dr. Rolla
Park's definition of'local' and'distan'
signals" and "that the -use of [ADI]
assignments in individual counties
provides a distorted, skewed definition
of local' and 'distant' stations: '222
Before addressing the merit of Park's
defiition, we would like to clarify,-once
again, that Park's study was not relied
upon exclusively for our conclusion
regarding audience impact. In fact, Park
himself suggests that the studies be
regarded as "complements rather than
competitors." (Economic Inquiry_ eport,
p. 755). As noted previously, we made
use of four studies provided by outside
parties in addition to our own staff
analysis. We believe that the similarity
of the results of these studies, when they
are interpreted correctly, despite the -use
of different data and methodologies,
lends credence to our reliance upon the
general consensus derived from them.

117. As to the merit of Park's
definition of local and distant signals,
we find it acceptable. Despite the claim
in the JointMotion that "the Park
methodology fails to distinguish
betweensignals which are truly 'local'
in a particular county and those which
are accessible only to cable system
subscribers," they fail to come -up with a
superior definition. In fact, -an audience
study submitted in this proceeding by
one of the petitioners of the Joint Motion
(MPAA) employed a definition of local

IuSuprwn. ,92, atI2-43.The"Pettioners also note
our reliance upon the Parkstudy in the Reportin
Docket 2098a On page 34 of that Report-we said
"wo are relying upon Park's estimates [as opposed
to otherwork on cable Impact) because the total
audience impactof cable for various complements
of local and -distant signals is readily available in
his work and because we found in the Repori
Docket 21284 that1is results arebroadly consistent
with other studies of audience impact." This
statement was included simply to pointout that
other studies couldhave been used.but theasults
would have been similar.

signals which is strikingly similar to
Park's. ir

118. In an attempt to discredit Park's
definition of local signals, the joint
Motion identifies severallocal
commercial stations in'Park's sample
that have audience shares of zero in
non-cable homes. The Joint Motion
contends that a signal cannot be
considered local to an area if it receives
no off-the-air viewing. We, however,
agree with Park in that "it is a fact of life
that some stations get little or no
audience in some parts of their own
markets. One of the benefits of cable is
that it improves reception so that these
stations -can attract some audience in
previously dead areas."124 Therefore, we
do not believe that Park's assignments
provide a distorted, skewed-definition of
local and distant stations. Nevertheless,
we respect the contention that "although
the precise impact of such errors cannot
be determined [by ourselves] they are
clearly significant in establishing the
needfor careful, objective review of the
Park study'in view of the Commission's
reliance on the findings of -his study."2
To address this concern, P-ark excludes,
in his revised analysis, all local stations
in his sample that receive -a zero share
of non-cable viewing in their own
market. Park's finding, afteralso making
adjustnents for other minor problems
with the sample, is that "'excluding these
stations makes -very little difference to
the projections, and-what difference
there'is, is usually in the direction of
less diversion."' 26 Thus, we believe that
Park-adequately has addressed the
problem raised by the JointMotion with
respect to his definition of local and
distant signals. Local stations with zero
shares in non-cable households should
remain in the sample -when providing
the preferred -audience diversion
estimates. Several parties, however,
remain unsatisfied with Park's definition
of local slgnals.MPAA, for example,
advances several new problems with
the definition. It identifies 13 additional
counties in which a local stationlias a
non-cable share xanging from 1 to 5

,"in its study MPAA states that "We define
'localstations'as those stations in anADI which
collectively acieve a minimum share oT75 percent
of non-cable'household viewing, on a Total Day
Basis." (Emphasis omitted. JMotion:cture
Association of America, Reply Comments, Docket
21284, June 20,1978 at 4. Incomparison Park
required thatlocal slalions altract-atleast 70
percent ofthe total off-the-air audience in the
sample counties selected-irom iheirADL

uR. F.Park. "Audience Diversion Due to Cable
Television: Response to Industry Comments," the
Rand Corporation, Santa Monica, California, a Rand
note prepared for the Federal-Communications
Commission, November 1979 at 16. Attached as
Appendix B.

22SSqpm, n. 92 at15.
1
26

Appendix.C, at7.

percent.127MPAA questions the
reasonableness of these data, and,
presumably, would prefer that these
stations also be excluded from the
analysis. We do not find this position
surprising. MPAA questions the'usa of
these data because it is precisely these
stations which'are helped by cable
television.But, since a real effect that
cable television has on some local
stations is to increase the audience they
receive in portions of their local
markets, it would be invalid to attempt
to eliminate this effect from the analysis.
While there certainly can be different
definitions of the term "local," and
indeed there does not appear to be one
definition for all purposes, we believe
Park's definition to be a reasonable one
which does not distort or skew his
analysis and which is statistically
acceptable.

b. Day-parts.
119. Of the five major audience

studies in this proceeding, only two,
NAB-WEFA and MPAA, provide
detailed estimates of audience diversion
from cable for-all all day-parts (i.e., day,
early fringe, prime time, late night).
These two studies show that audience
losses due to cable are reatestin the
early fringe time period (i.e., 4:30-7:30
p.m., Eastern Time, Monday-Friday). On
the other hand, the studies by NCTA
and Park, and the case studies
undertaken by the Commissiontstaff,
focus primarily 'on the effect of cable on
local station audiences over the entire
day without any explicit adjustment or
allowances for differences In viewer
behavior in the four day-parts.

120. The broadcast industry's'
response to this treatment of audience
diversion is that "the Commission's
failure to consider Fringe Time audience
losses in its major study of hudience
loss is a significant and prejudicial
omission."125 1n an attempt to
substantiate this claim, NAB submitted
a modification of the previous work
submitfed by Charles River Associates
concerning the audience/revenue
relationship of television broadcast
stations.129 The results of this study
suggest that the value of viewing
households to local broadcast stations
differs depending upon the day-part in
which the viewing occurs. For example,
CRA estimates that a viewing household

'2Motlon Picture Association of America, Further
Comments In Dockets 20988 and 21284, January 10,
1980.MPAA also questions the shift In local market
assignments for some stations In the sample
resulting fromPark's revision to take network non.
duplication Into account. We address lhlis crtlclsm
separately below.

'Joint Motion. supra. n. 92. at 19.
'"National Association of Broadcasters. Reply

Comments In Dockets 20988 and 21284. October 17.
1979. a
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is worth approximately 45 percent more
revenue to a network affiliate during
early fringe than prime time. In
comments submitted by INTV, Roger
Cooper and Associates also
aemonstrate a skewed audience/
revenue relationship for the different
day-parts of independent stations.ls3 In
light of this belief that "impact in terms
of Fringe Time is critical," 131 we
requested Park to determine whether
estimates of audience diversion from
cable for the entire day would differ if
"worked-up" using audience survey data
provided by Arbitron for each day-part.
We also hoped to answer the question
of whether the skewed audience/
revenue relationship of television
broadcast stations, in conjunction with
the larger impact of cable television on
local station audiences during early
fringe, would cause a significant
difference between the audience effect
and the revenue effect of cable
television on local broadcast stations
over the entire day.

121. The results of Park's analysis
confirmed that the impact of cable
television on local stations' audiences
and revenues would not change
significantly if the estimates were
developed from audience and revenue
data for each day-part. In fact, Park
finds that "audience projections are not
affected by taking into account
differences in diversion among different
periods of the day."132Park also finds
that "any differences between [the]
revenue projections and the audience
projections... are no larger than one
percentage point. The exception is
projections for independents using
Charles River weights." 133 However,
Park finds that the "revenue projections
using Roger Cooper weights are almost
the same as the audience
projections." 4 In comparing these two
results, it should be noted that the
difference between the audience effect
and the revenue effect of cable on UHF
independents over the entire day when
using the CRA audience/revenue
estimates is due, in large part, to the
perverse results generated by the CRA
model. The CRA model estimates that
an independent station loses revenue for
every household watching the station
during late fringe and earns
approximately fifteen times more
revenue for each viewing household
during early fringe than during prime

t"See n. 94. supra.
"'joint Motion. supra, n. 92, at 18.
"'Attachment B. at 27.
L' Id. at 22.
"Id. at 27.

time.l1sThese findings defy both logic
and our general understanding of the
broadcast industry. Although we
previously rejected the audience
diversion projections of Roger Cooper
and Associates because they were
derived from the NAB-WEFA model, we
are inclined to rely more heavily upon
the estimates of the audience/revenue
relationship supplied by Roger Cooper
and Associates in assessing the revenue
diversion from local independent
stations because these estimates were
derived independently from the NAB-
WEFA model and do not contain the
same flaws." If the results of the
Cooper study of the audience/revenue
relationship for independent stations are
relied upon, then the impact of cable
television on the audiences and revenue
of local broadcast stations that Is
estimated from data for the individual
day-parts usually is equal to, and Is
never more than three percentage points
greater than, the impact of cable
television on local station audiences
that is estimated from data for the entire
day. This omission seems to us to be
neither significant nor prejudicial. In
summary, use of audience data for the
entire day is adequate for estimating the
impact of cable television on local
station audiences. The effect of cable on
station audiences calculated from data
for the entire day will be equivalent
roughly to the actual effect on station
revenues, just as we have previously
assumed.

c. Non-duplication protection.
122. The Commission's rules specify

that cable systems must provide "local"
network affiliated stations protection,
upon request from lower priority distant
stations that are simultaneously
broadcasting the identical network
programs. 37 In estimating the effect of
cable on local station audiences, Park
did not distinguish whether the distant
network signals imported by the cable
systems in his sample were being
blacked out in accordance with our non-
duplication rules. In Dr. Franklin
Fisher's analysis of the Park study,
submitted in the Joint Motion in this
proceeding, he concludes that "one

'"The finding oflost reveftue during late fringe Is
not signifcantly different from zero. but the fact of
an "unbiased" negative estimate remains.

'"It should be noted that In NABs reply to the
Park revision. dated January 10 . I Dr. Fisher
seems to argue that the CRA estimates are
preferable because they are derived from an
econometric study. Here, however, Roger Cooper
and Associates have collected data directly from
twelve independent stations. These stations
provided the percentage distribution of their
revenues over the various day.parts. With these
data, there Is no need for econometric modeling.

31For further clarification of these rules, see 47
CFR. Part m Subpart F.

cannot tell the extent to which the
reported results depend on this. Both the
total audience equation and the
audience share equation may be
affected in any or all of their coefficients
to greater or lesser extent by this
problem." "I The Park model as revised,
however, explicitly takes into account
non-duplication afforded to local
stations. After making the necessary
adjustment for stations that get
protection and for stations that are
blacked out to provide protection. Park
finds this adjustment "does not change
the audience diversion projections very
much from those in my earlier
report." I"Hence, the question raised
concerning the extent to which the
results previously reported by Park
depend on the protection afforded by
our non-duplication rules has been
answered. There is no significant
change.

123. Nevertheless, NAB -contends that
the Park revision fails to provide any
"indication of the effect of carriage of
multiple non-simultaneous duplicate
network programs." 10 Similarly, we
also are aware of the contention of some
parties that our non-duplication rules
would be rendered ineffective if
network affiliated stations were
permitted to be imported from other
time zones. It should be noted. however,
that not one party has presented any
evidence concerning the effect of non-
simultaneous duplicate network
programs. Nevertheless, we are
fortunate to already have considerable
marketplace experience with non-
simultaneous or pre-released network
programming.' Analysis of these
situations leads us to believe that the
public will be served best without
additional restrictions on viewer choices
emanating from an expansion of our

"Supr. n. 92 Attachment at 15.
ImSupro. n. 124. at 34. Park notes further that "if

one further assumes that distant primary network
s gnals are just as attractive as local affiliates. the
projected diversion due to cable in one- end two-
stationmarket is Is increased. but the projected
incremental diversion due to relaxing preent rules
is decreased." For policy purposes, we are
Interested In the incremental effect of relaxing the
rules. Thus, to be conservative, we prefer the
estimation procedae which will overstate the
Incremental effect. The estimates using this
procedure (See Appendix B. Tables 3 and 4] are
relied upon when we assess the Park model To this
extent. Fisher's criticism of Park's further
assumption Is rendered moot.

'*National Ass iation of Broadcaster.,
Comments In Docket 208 and 21Z4. January 10,
190. at 15.

"Iln addition to our case study analyses in this
proceeding of local television stations that are
operating in competition with pre-released
progamming on cable television systems, see the
Second Report and Order in Docket 1 54FCC
2d = (1975. See also our Report in Docket 2x49.
FCC 79-7 (19,79).
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non-duplication rules. Finally, we must
point out that these contentions address
the question of the appropriate scope of
our network non-duplication rules, and
not our signal carriage rules. We have
specifically and consistently stated that
an analysis of the network non-
duplication rules is beyond the scope of
this proceeding.1 42 We note that to the
extent that parties wish to address the
merits of the network non-duplication,
rules, a channel is available to them
through petition for rulemaking.

124. Some parties also had difficulties
with Park's methodology for adjusting
non-duplication protection. For example,
INTV asserts that "Dr. Park does not
explain how he determined which
stations receive non-duplication-
protection." 143 We ndte, however, that
this explanation is provided by Park on
page 52. [See Appendix C]. Additionally,
MPAA finds "many instances where the
blackout notations inserted by Park defy
reason." 144 For example, MPAA
questions "on what basis is KXII
entitled to non-duplication protection [in
county #17 (Bryan, Oklahoma)] while
KTEN is not?". 145 This question reveals
a lack of understanding of our non-
duplication rules. Ardmore-Ada is a
hyphenated market. The cable system in
Bryan, Oklahoma is farther than 55
miles from station KTEN, Ada, but is
within the 55 mile zone of protection of
KXII, Ardmore. Thus KXII is entitled to
protection and KTEN is noLt. 46

125. MPAA also states that "if we
were asked to singleout one case lo
illustrate the inaccuracy, -
unreasonableness, .and prejudicial
nature of the Park Study, we would rest
our case on county #30 [Jackson,
Alabama]." 147 (Emphasis in original.)
We believe this statement demonstrates
the lack of understanding with which
MPAA has attacked the Park study.
Therefore, we believe it useful to
provide some extended discussion of the
data for Jackson County. Park's
designation of stations being either local
or distant in his original study in this
proceeding was determined by Area of
Dominant Influence or ADL Stations
assigned by the Arbitron audience
rating service to an ADI were

"= See, Notice f ProposedRulemaking in
Doclts 21284 and 20988. ars. 5.

"'Additional comments ofthe Association of
Independent Television Stations.In" c.led,.in
Dockets 20988 and 21284, ]anuary10,.9-ta14.

'Further comments of MotionPicture
Association of America, Inc., filed in Dockets 20988
and 21284, January 10, 1980 at 9.

"1d. at 9.
"'See 47'CFR. Part 76, Suibpart F. Appendix C to

the First Report and Order in Docket 19995, 52 FCC
2d 519 (1957) contains an explanation of the rules in
this type of situation in diagram form.

117d. at 10.

considered local in all areas of that ADI.
However, to avoid including counties
near the fringes of an ADI, Park
excluded counties from his sample in'
which the local stations received less
that 70 percent of the non-cable viewing.

'Although MPAA did not provide an
alternative method for defining local
signals, and in its major study of
audience diversion in this proceeding it
employed a definition of local signals
which is very similar to Park's, 48 MPAA
found Park's definition to be
unacceptable. Presumably, MPAA
would prefer Park to have restricted the
local area of a station to those areas
which are even closer to the rommunity
of license. Interestingly, Park's revision
of his definition of a local signal to
account for non-duplication protection
did have this effect in some cases. One
such case is county #30 (Jackson,
Alabama). Originally, Park considered
the stations operating in Chattanooga,
Tennessee to be local in Jackson
County, Alabama because of the
county's assignment to the Chattanooga
ADI. However, since the cable system in
Jackson County is within the 35 mile
zone of the station in Huntsville,
Alabama and these stations receive
non-duplication protection against the
Chattanooga stations, Park has
reclassified the Huntsville stations as
the local signals for this county. But, as,
it turns out, cable television increases
substantially the audience of the
Huntsville stations in Jackson County.
Therefore, for this case, MPAA argues
explicitly that the stations farther away
from Jackson County should be
designated tfhe local stations for this
county. Whileit demonstrates the
difficulty of finding perfect definitions of
local and distant signals, -we End
MPAA's conclusion with xes-pect to the
definitions used to be aml only
unreasonable, but inconsisient swith
their previous criticisms oflte Park
study. 1491n summary, we reject the
commenting parties' criticisms of both

.Park's definition of local signals and his
procedure for dealing with non-

"duplication protection.
126. Additionally, in its comments on

the Park revision, INTV argues that the
revisions altered the results
significantly.150 This argument also is
without merit. Park summardzes Iis
revision by saying "although the ne.v

'"See note 123 supra.

"'Previously, for example. MPAAarguet 3n the
JointMotion (supra, at n. 92) ihatPzark disregarded
the distance between the local stations and the
cable systems in the sample. It wasmoted that the
Grade acontour of KXON is atleastlO0 miles short
of Brown County (which Park considered local to
KXON).

'15 Supra, at n. 143, at 6-7.

estimates differ from the earlier ones In
a number of ways, the resulting
audience diversion projections are
changed very little." ' The appropriate
comparisons are Tables 7 and 8 In the
original report and Tables 3 and 4 in the
revision, respectively. The difference Is
no.greater than three percentage points
for any of the simulations.

d. Total Audience rodel.
127. The Park study estimates a total

audience model and an audiende share
model to generate audience diversion
projections. The total audience model is
formulated to test the hypothesis that
the increased viewing in cable versus
non-cable homes is attributable to the
tendency of heavier viewers to
subscribe to cable television (i.e., the
self-selection hypothesis, If the
hypothesis is true, the greater amount of
viewing observed in cable versus non.
cable homes is not attributable to cable
television, and therefore cable has the
potential to divert more audience frpm
local stations. After testing this
hypothesis, however, Park concludes
that he has "not succeeded in setiling
the question of whether or not cable
should get the credit for higher viewing
in cable homes." 52 Faced with this
limitation, Park proceeds to provide a
range of estimates of audience diversion
from cable television by making the
alternative assumptions that cable -gets
all of and none of the credit for the
higher viewing in cable homes., 3

However, Park finds that "the question
of which assumption is correct for
where, in between, the truth lies),
although interesting, turns out not to be
too important" because "the range of
values calculated by using the extreme'
assumptions is quite narrow, usually
only two of three percentage points
wide." 154

128. Upon reviewing the Park study,
Dr. Fisher finds "Park's total audience
equations * ' * to be very unreliable," l5
Ffsher also finds that "the obviously
unsatisfactory audience equation can
make a substantial difference [in
projections of audience diversion]." Iso
As it turns out, however, the example
that Fisher uses in attempting to
demonstrate this substantial difforence
is arithmetically in error.'s1 Thus, we
find Fisher's criticism to be without
merit.

'Park, Ap pendLxAReri in Docet: 212 at 3.
152 Park, Appendix A. Beport in Doclet 21204 at

23.
'3This procedure also was employed in our

detailed case study analysis In thoeeport in Doclwi
21284.

I"Supra, n. 124, at 23.
' 55 Supra, n. 92 at 2.
11Id. at 11.
"'See Park, supro, n. 124, at 28.
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129. To summarize our position on this
question, we continue to believe that
"we can do no better than provide upper
and lower bounds on the magnitude of
audience diversion which has resulted
from the presence of cable." m-8 Hence,
we rely upon both share and rating data
(in a procedure identical to Park's) to
reach our conclusions. For example, in
our grandfathered market analysis, we
found that the broadcast stations in the
San Deigo television market lose
approximately 1 to 4 percent of their
potential audience because of cable
television.159 That is, they lose one
percent if the greater amount of viewing
in cable homes is attributable to cable
television; four percent, if not.

e. Signal Receptoi.
130. New data on the television

viewing of cable and non-cable
housesholds are available for individual
counties. These data provide a
substantial improvement over
previously available marketwide
viewing data because signal reception
differences between households within
each unit of observation (i.e., the county
as opposed to the entire market) are
reduced significantly. Even so, Dr.
Fisher argues that "some stations cannot
be seen in all of the county from which
the data come" which "will directly
affect the audience diversion
estimates." 1" Fisher contends that "the
results can be substantially affected." 161

We believe Park's decision on the point
to be entirely reasonable. For our
purposes, however, it is sufficient to
note that while the Park and NAB
studies choose different methods for
dealing with reception differences
across counties, they come out with
similar results, suggesting that adjusting
for receivability does not affect the
results substantially. This conclusion is
given further support by comparison of
the results of the previous studies that
employed marketwide viewing data, the
current studies that employ county wide
viewing data without adjusting for
reception quality, and the study by
Video Probe Index 162 which restricts the
areas from which viewing data are
drawn to particular communities.
Clearly, the reception quality of the
signals viewed off-the-air differs
significantly between the households
comprising each unit of observation (i.e.,
market, county, community) in these
studies. Yet, here again, the fact that the

15 Report in Docket 21284 at n. 136.
"'See the Report in Docket 21284 at Table 2-3 of

Section IV.
lwSSupra, at n. 92, at 15,17.
"6'Supra, at n. 92, at 19.
e2 See Natio7,al Cable Television Association.

Comments in Docket 21284. March 15,1978. Exhibit
D.

result of these studies are broadly
consistent leads us to conclude that
adjusting for receivability in a study of
audience behavior Is not very important
to the "bottom line" estimates. Hence,
we find Fisher's criticism to be
overstated and, as a result, we do not
believe it is necessary for Park to
account fof receivability in his study.

131. INTV attempts to take the signal
reception argument one step further by
contending that "any proper
measurement of audience impact due to
importation of distant signals must
assume equality of reception in cable
and non-cable homes in order to
eliminate improvement in reception as a
variable." 1 3 We believe this contention
is unreasonable. An important effect
that cable television has on local
stations is an improvement in their
signal reception and an expansion in
their coverage area. For example, in our
analysis of independent stations that
operate in markets with high cable
penetration,I" we found that the UHF
independent stations analyzed receive
audience gains from cable television
within their own ADL despite the
carriage of at least 5 distant signals.
Therefore, to eliminate improvement in
reception is to eliminate an important
effect of cable television on local station
audiences from the analysis. Hence, we
reject INTV's contention.

f. The Sample.
132. The sample for Park's study of

audience behavior between cable and
non-cable households was selected by
the Commission staff. The primary
criterion is selecting the sample was
that each unit of observation Cie., each
county) have consistent viewing options
on cable. In this manner, the
relationship between the availability of
distant signals and viewer behavior
could be monitored carefully. To insure
this consistency of viewing options on
cable, the Commission staff limited the
samples to all those counties that
contain only one cable system.
Additionally, it was required that
viewing data be available for both cable
and non-cable households in each
county. Finally, the sample was
restricted further by excluding those
cable systems (ie., counties) that
provide syndicated exclusivity
protection to local broadcast stations.16'

'" SupUM n. 113. at l&
R'Repork in Docket 2126, Sectloo IV.

'Wkfule this degree of control was not
interjected explicitly into the other studies of
audience diversion In this proceeding. all or the
studies are roughly Indicative of a marketplace
functioning without syndicated exclusivity
protection. (See the Report in Doket 0 at para.
56.) Thus, to the extent that distant signals do not
affect adversely the televlsion serVce provided by

Upon receiving a sample of 166 counties
from the Commission, Park excluded an
additional forty-five counties located
near the fringe of their markets. Local
stations were required to attract at least
70 percent and actually received an
average of 92 percent of the total off-the-
air audience sample counties.

133. Several parties have questioned
the adequacy and representativeness of
the Park sample. For example, Fisher
concludes that "the gain in 'cleanliness'
[from restricting the sample to counties
with only a single cable system] does
not seem worth the sacrifice of large
amounts of information and of the
representativeness of the sample of
counties." I" We do not believe that the
choice between selecting a sample for
its cleanliness or its representativeness
was an unreasonable one. In reviewing
the signal carriage of cable systems for
our case study analysis in the Report in
Docket 21284, we found frequent and
significant differences in the signal
carriage of cable systems located within
the same county. Therefore, one also
may argue that the other audience
studies in this proceeding suffer because
of a lack in cleanliness in their samples-
Indeed. if Park had chosen to expand his
sample at the cost of cleanliness, the
commenting parties just as easily could
have criticized his judgment. It is
apparent to us that there is no perfect
solution to the problem. This is typical
of all econometric work. Of primary
importance, however, is the fact that
studies employing different selection
criteria for their samples come out with
generally consistent results. This
provides us reason to believe that the
selection criteria for choosing a sample
(if not purposely biased) will not
influence significantly the magnitude or
direction of the estimates. From our
perspective of viewing all of the studies
on audience diversion in the record, the
cleanliness of the data for the Park
study is worth its costs.

134. The Park sample also has been
criticized for not having enough Iocal
independents. Park does not deny this
criticism, nor the criticism that his
estimation procedure will fail to
properly estimate diversion from local
independents. He states that "the
question of whether or not independents
lose a larger share of their audience
than do affiliates is probably
unanswerable by statistical methods
until we have accumulated more
experience with cable systems carrying

local broadcast station, this Implies that the
syndicated exclusivity rules are Dot necessy to
stem advere consequences to consumers
emanating from adcitional competition to local
broadcast stations.

-Supcr. n. 9r- at 19.
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distant signals into large markets." 167
As it turns out then, both the NAB-
WEFA and Park models suffer from data
limitations and methodological
problems in assessing the incremental
effect of additional distant independent
signals on local independent station
audiences. Hence, our summary of the
results of these studies for markets
containing independent stations is
restricted to the provision of only one
estimate of impact for the entire market.
Additionally, it should be noted that for
policy purposes, we can rely more *
confidently on the results of our case
study analysis, which reflects actual
marketplace experience, in assessing the
effect of cable television on independent
stations than on the NAB-WEFA and
Park studies.

135. Finally, in-its response to the Park
revision, MPAA alleges that numerous
problems exist with the data for the
Park study. For example, MPAA states
that "in our opinion, the Park study-as
initially presented and as modified-is a
classic example of the failure to
recognize that the conclusions arrived at
from an analysis of insignificant,
unreliable data are also insignificant'
and unreliable. The underlying problem,
we believe, is the very small number of
valid diaries in the Arbitron samples for
the vast majority of the counties used by
Park for this analysis." 16 We believe
this statement reveals a lack of
appreciation and understanding of
statistical analysis. At first blush, we
note that the number of diaries.in Park's
sample exceeds substantially the
number of diaries that A. C. Nielsen
collects for its weekly survey of total
nationwide viewing patterns. Thus,
without elaborate explanation, it should
be obvious that "smallness" of sample
size for statistical estimation does not
imply inadequacy of sample size.1r 9

l67Supra IL 124, at 38.

3"Further comments of Motion Picture
Association of America. January 10, 1980
Attachment at 1.

lc
9
IPAA notes that Park's sample includes 79

counties for which there are less than 50 in-tab
diaries. In an attempt to discredit the Park study, it
compares Park's sample composition which is based
on Arbitron's sampling procedures for countywide
viewing to the procedure employed by A. C. Nielsen
for Its marketwide viewing surveys. It should be
noted that these Nielsen surveys are not equivalent
to the Nielsen nationwide survey mentioned above.
The appropriate sampling procedure for a survey
will differ depending upon the population that one
Is trying to estimate. Indeed. MPAA's comparison of
Nielsen's procedure for estimating marketwide
viewing to Arbitron's procedure for estimating
countywide viewing is invalid. For example. Nielsen
does not report audience data for any market if the
number of in-tab diaries is below 50 because such a
response signifies that a relatively small proportion
of the households in the survey have responded.
However. this is not necessarily, nor even likely to
be, the case If less than 50 diaries are returned for a
county.

MPAA also argues that the size of the
sample can affect Park's findings.
However, here again, MPAA fails to
consider a basic tenet of statistical
analysis. That is, there always is some
variation introduced by taking a sample
of an entire population. But sample size
affects only the statistical significance
of the estimates and not the expected
value of the estimates.Y7 " Indeed, we
-note that despite the alleged scarcity of
in-tab diaries, Park's estimate
coefficients are estimated quite
precisely in a statistical sense. Finally,
we note that for sample size to affect
Park's results significantly, there must
be a systematic bias in measurement by
Arbitron at varying sample sizes. We
are not aware of any such bias.

136. MPAA also questions the
accuracy of the data provided by
Arbitron. For example, MPAA contends
that the "inconsistencies between
'shares' and 'Net Weekly Circulation'
data are so substantial and so
numerous, we believe that all NWC
figures should be eliminated from the
econometric manipulation which are
basic to the Park study."'' We note,
however, that Park does not employ
NWC data for any of his estimates.
Furthermore, given the intensive
scrutiny that the data used by Park has
received, we believe that the cleanliness
of this data far exceeds that of most
econometric analyses. Therefore, we
find frivolous MPAA!'s "conviction that
the Park study is science fiction."172 We
note, once again, that we believe our
"consensus effect" is a sound conclusion
derived from all of the available
evidence and from the careful analysis
and interpretation of that evidence.

137. Additional Miscellaneous
Comments. A number of additional
comments relating in part to the
econometric studies and in part more
generally to our Economic Inquiry
Report were also received. For example,
ABC criticizes us and the Park study for
"assum[ing] the same availability of
program product in the future, despite
evidence that the siphoning of major
sports and other highly attractive
program product from television
broadcasting to CATV is highly realistic
and would greatly affect projected
audience diversion and resultaht
revenue losses."173 We are not aware of*
any persuasive "evidence" of this shift
in program product taking place. And it
should be noted that even if this
phenomenon were to occur, it is unlikely

"0See, e.g.. Mood, Graybill and Boes.
Introduction to the Theory of Statistics (1974).

71Supra, n. 168. Attachment at 6.
'.d, at 9.
1" Supro, n. 89, at 22.

that Park's audience diversiop estimates
would be affected substantially, for If It
were to occur, it would not affect
materially the relative attractiveness of
local broadcast stations vis-a-vis distant
broadcast stations because all
broadcast stations presumably would be
subject to the same programming shifts.
The relative attractiveness of distant
versus local stations is the relevant
focus of the Park study. In addition,
since no evidence has been presented to
us which suggests that siphoning will
occur, we do not believe it is
appropriate for us to factor any alleged
adverse effect of siphoning into our
analysis of station profitability, 174

Others suggest that loosening of
restrictions on broadcast signal carriage
will result in decreased carriage of
nonbroadcast programming and an
overall decrease in diversity of program
content. We find no evidence to support
this view.

138. In our Notice of Proposed
Rulemaking in Dockets 21284 and 20988,
we addressed a petition from the
National Association of Broadcasters
requesting the Commission to commence
rulemaking leading toward the adoption
of rules designed to insure that local
television broadcast service is not
harmed by the development of
superstations. We denied that petition
because of the lack of any evidence that
a regulatory problem exists or is being
fomented. Nevertheless, INTV, In Its
latest comments in this proceeding,
claims that "satellite distribution of
signals has created unforeseen
inequities that mandate retention of the
rules.""7 INTV claims that "independent
stations, and particularly UIF
independents, are disproportionately
sensitive to audience loss."1 8 INTV also
maintains that "satellite carriage often
impacts to the superstation's detriment
as well."17 However, as in NAB's
petition, the facts supporting these
arguments are either missing or
incorrect. For example, one of the most
significant findings of the Report in
Docket 21284 was that UHF
independents frequently are helped by
cable in their local markets, even In
instances where many distant signals
are carried by cable. Thus if satellite
carriage increases the demand for cable
television it may help UHF stations.
Additionally, our conclusion for
audience diversion due to cable applies
to the importation of television signals
currently distributed by satellite as well
as by other means. It is the number and

"4 See Home Box Office, Inc. v. FCC, supro, at 4,.
173Supro, n. 113, at 54.1161d at 54-55.
177ld. at 66.
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type of distant signals that affect local
station audiences and not the means by
which they are imported. Furthermore,
in the Report in Docket 20988, we
concluded that it is likely that
superstations will receive some measure
of compensation for the audiences they
attract in distant communities. Thus,
satellite carriage may be beneficial,
rather than detrimental, to
superstations. Nevertheless, it is the
public interest that is paramount here,
and not financial well-being of any one
particular kind of station. 17 Here again,
no facts have been presented which
suggest the public will be disserved by
the satellite carriage of programming.

139. NAB criticizes the Commission
for "its failure to consider numerous and
related factors which may compound
the adverse impact on broadcast
service-namely, audience
fragmentation due to pay television,
reallocation of advertising expenditures
from broadcast to cable television, and
audience and advertising reduction
which may result from such services as
satellite to home broadcasting." 179 This
proceeding addresses the effect of the
distant signal carriage and syndicated
exclusivity rules on television service to
the public. Our methodological approach
has been to ascertain the amount of
audience diversion that will occur in the
absence of the rules and to determine
whether these losses, if any, will affect
the service from television broadcast
outlets. With this in mind, pay cable and
other services emerging in the market
are relevant to this proceeding only to
the extent that they will affect television
broadcast profitability. At this point we
are lacking any evidence that they do.18

InWe are aware, for example, that INTV
requests the retention of the rule because of
"unforeseen inequities." More specifically.
competition from cable is said to be more keen for
independent stations than for network affiliates.
However, we are aware of no statutory mandate
that requires us to consider the equities involved in
shifting profits among firms. In fact, the U.S. Court
of Appeals, District of Columbia Circuit in Carroll
Broadcasting Co. . FCC, 258 F. Zd 440 (D.C. Cir.
1958) concludes that "the question whether a station
makes $5,000, or $10,000 or $50,000 is a matter In
which the public has no interest so long as service
is not adversely affected." It is clear that our
mandate is to best judge that which is in the public
interest. The criteria we employ to make this
judgment are described in the first section of this
Report and Order.

In Supra, n. 93. at 111.
1
10We are aware that some parties have

submitted partial summaries of the data in the
"Nielsen Pay Cable Report." We are unable to
ascertain the effect of pay cable television on local
station audiences from the data submitted.
However. other studies suggest that pay cable will
not affect significantly the audiences of local
television stations. See the survey by Video Probe
Index. supra, n. 162 See also Stations KMIR-TV
and KPLM-TV 66 FCC 2d 576 at582-3 (1977).

140. In addition, cable systems do not
compete significantly in advertising
markets. For example, even though
almost one out of five households in the
nation subscribed to cable television,
advertising revenues for the cable
television industry were less than one
tenth of one percent of thase of the
television broadcast industry in 1978.
Thus, we do not envision that the
growth of cable television will
compound any adverse impact that
cable may have on television stations'
profits by siphoning advertising
revenues from broadcast stations for
cable systems.

141. NAB also alleges that "the
Commission has made no attempt to
consider how* ' *carriage of specialty
stations carrying substantial amounts of
syndicated programming will increase
the degree of program duplication
dramatically." " However, as noted in
para. 63 of the Report in Docket 21284,
we previously had determined that the
cable carriage of specialty stations
would contribute to the welfare of
consumers, while not adversely
affecting the ability of commerical
broadcasters to provide a satisfactory
level of service to the public. Moreover,
our conclusion in this proceeding is that
the unregulated cable carriage of
syndicated programming also will act to
promote the public interest. Nothing has
been presented here to suggest that our
decision in 1977 tO permit unlimited
cable carriage of specialty stations was
incorrect, is

142. Capital City Television et a.
finds it "curious that the Commission
has so far shown little regard for these
smaller market broadcasters, and
instead has focused in its conclusions
almost exclusively on impact on big city
television stations." However, to the
contrary, the work on audience
diversion due to cable in this proceeding
has focused in large measure on small
market stations. For example, Dr. Fisher
and MPAA categorize the Park sample
as being geared mostly to smaller
markets. NCTA analyzed all markets
with greater than 33 percent cable
penetration. The majority of these
markets rank below one hundred. NAB-
WEFA and MPAA, by analyzing most if
not all counties with greater than 10
percent cable penetration, also
incorporate a substantial amount of
information on audience diversion due
to cable in smaller television markets in
their studies. Lastly, we focused on
smaller television markets throughout
our case study analysis. Our conclusions

"1 Supm. n. 93. at 143.
'"See the First Report and Order in Docket

2053, 58 FCC Zd 442- (1976).

are directed appropriately to both big
city and small market television
stations.

143. One commenting party, WBOC-
TV, went so far as to request "a
replication study of the statistical
analysis contained in the 'Economic
Inquiry.' using data for the years in
question supplied by Arbitron's
competitor, A. C. Nielsen. Inc." '3
Replication of the statistical analysis
undertaken to date in this proceeding
easily could add more than another year
to the termination date of this
proceeding. The gain in accuracy that
might occur certainly is not required at
this point. After almost three years of
study, we have been presented with no
good reason to believe that Arbitron
data is less reliable than Nielson data,
since the estimates supplied therein are
in statistical tolerance of each other.
Thus, we do not find it desirable to
further delay the conclusion of this
proceeding in order that a very small
degree of confidence might be added to
its conclusions.

144. Summary. Our Report in Docket
21284 concluded that the incremental
audience losses to local broadcast
stations from eliminating the signal
carriage rules will be less than 10
percent in the foreseeable future except
for the most extreme cases. This
conclusion was drawn from all of the
substantive work on audience diversion
that was undertaken for this
proceeding-NCTA. MPAA, NAB-
WEFA. Park and the case studies-after
necessary adjustments were made to the
studies. It is important to note that no
new study has been submitted which
suggests this conclusion is incorrect. In
fact, the majority of comments on the
Report in Docket 21284 consist of
criticisms of only one of the five
audience studies--the Park study.
However, in the Report, we
characterized the Park Study as
overstating the effect of cable television
on local station audiences and we
provided numerous reasons and
examples demonstrating the validity of
this characterization. Our analysis
essentially has been ignored. Instead.
the commenting parties have submitted
a large number of criticisms of the Park
study attempting to establish that it
understates audience diversion due to
cable. These criticisms address what we
have shown in this Report and Order to
be minor problems that do not
significantly affect Park's results. Our
belief remains that Park overestimates
the effect of cable television on local
television station audiences.

Ik"AN'IXC-rV. Comments In Dockets Z08 and
21284. September 17. 197 at4.

Federal Register / Val. 45,
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145. Additionally, several parties have
attempted to obfuscate our criticisms
and adjustments to the NAB-WEFA
model. However, the issue here is clear
and simple. WEFA's employment of a
"logit" specification for its structural
equations causes an inherent bias in
their results because small independent
stations must be predicted by the model
to suffer greater percentage losses in
audience from distant signals than
larger Staions, regardless of what the
data actually may indicate. The
responses to our criticisms of the NAB-
WEFA model have acted to confirm,
rather than contradict, this conclusion.
We also have provided numerous
reasons and examples demonstrating
that the NAB-WEFA predictions of
audiences losses to independent
stations from cable television are
overstated.

146. Finally, and most importantly, our
detailed analysis of "grandfathered"
markets and "worst case" broadcast
stations has received criticism relating
only to the procedure employed to -
determine audience diversion. However,
not only did the commenting parties fail
to show how our results would be
changed with different methodology, but
also we have found that these criticisms
are invalid. (See discussion below.)

147. In summary, we believe our
analysis demonstrates convifncingly that
(1) the data relied upon describe
accurately the cable television and
television broadcast industries; (2) the
methodology employed is valid and has
been applied properly; and (3) the
conclusions are derived correctly from
the available information.

148. The Impact of Distant Signals on
Public Service Programming by Local
Stations. The Commission has long been
concerned about the effect the presence
of cable television might have on the
ability of local stations to fulfill their
obligations to serve the public by ,
providing local programming options to
their viewers. Our concern has been that
if cable succeeds in diverting viewers
from Watching the signals of local
stations to those of distant ones, the
resulting decline in revenues of the local
stations might fokce these stations to
reduce the public service programming
that they provide.

149. Traditionally, we have attached
particular importance to local public
service programming because of the
effect it may have in shaping the
attitudes and values of citizens, in
making the electorate more informed'
and responsible, and in contributing to
greater understanding and respect
among different racial and ethnic
groups. Since the social benefits of this
programming exceed the private

benefits of the actual viewers, we have
sought to assure that the public will
capture these benefit and, thus, for
example, the Commission has
recognized the necessity for licensees to
"devote a reasonable percentage of their
broadcast time to the presentation of
news and programs devoted to the
consideration and discussion of public
issues of interest to the community
served by theparticular'station."
Fairness Report, 48 FCC 2d 1, 2 (1974)
quotin Report on Editoralizing, 13 FCC
1246, 1249 (1949).

150. In this proceeding, we are
interested in determining what effect the
carriage of distant signals has on the
ability and propensity of local broadcast
stations to provide local public service
programming. To measure this effect
precisely would require an elaborate set
of information. Unfortunately, however,
a fully descriptive or accurate set of the
information necessary for this
determination is unavailable. Most
importantly, the expense data collected
from television licensees by the
Commission suffer from a lack of
uniformity in accounting policies.'"'
Thus, the reported results for station
expenses and profits cannot be relied
upon in a cross-sectional econometric
analysis that is undertaken for policy
purposes. s5

151. Faced with these data limitations,
studies have attempted to estimate
statistically the relatioiship between
station revenue and the amount of local
programming broadcast by television
stations. In our Report, we relied most
heavily on a study performed by the
Commission's Broadcast Bureau which
utilizes the most recent data.186 The
Broadcast Bureau finds-dfter
accounting for such factors as the
presence or absence of network
affiliation, whether a station is VHF or
UFH, and the number of stations

1 See, e.g., R. E. Park, et al. "Projecting the
Growth of Television Broadcasting: Implications for
Spectrum Use," prepared for the Federal
Communications Commission, 1976, p. 119. The
authors suggest that the substantial differentials in
the reported financial results for similarly situated
stations, in addition to varying accounting methods,
might also be attributable to different goals and
performance by station management.

rathe reference to cross-sectional analysis is
mentioned here to signify that the problem exists
most severely when comparing the results of
different stations. It should be noted that we rely
upon the reported operating income of television
stations in our case study analysis. In this analysis,
however, we are comparing the results of the same
station over time. This approach minimizes
variations attributable to a lack of uniformity in
accounting policies or management performance.

raFCC Broadcast Bureau, "Television Public
Service Programming and Audience Diversion-An
Economic Analysis" in Report on Information
Developed under the Cable Economic Inquiry,
Docket 21284, April 18, 1979.

competing in the market-that each
additional $1 million in station revenue
is asociated, on average, with about 14
minutes of additional local programming
per week. This finding also is bupported
by the studies of Drs. Crandall and Park
appearing in the literature.187 It is
important to note, however, that the
Broadcast *Bureau has taken care to
emphasize that utilizing such a model to
predict the effect of changes in revenue
on the quantity of local programming
may not produce very reliable estimates.
Since the result is derived from
comparisons across stations, it is not
purely applicable to the effect of a
change in an individual station's
revenue. Accordingly, our use of the
model has been limited to providing
only a rough indication of the magnitude
of the relationship between revenue and
public service programming.
Nevertheless, the results of the model
suggest that changes in revenue have
small effect on the amount of public
service programming that television
stations broadcast,

152. To provide a rough estimate of
the effect of cable television on the
amount of public service programming
broadcast by local stations, we applied
the results of the Broadcast Bureau
model to our findings in the
"Grandfathered Market Analysis" of the
Report in Docket 21284. The largest
effect from cable television that we
estimated for an individual station In the
six grandfathered markets was a
reduction in local programming of 5
minutes per week. Again, we must
emphasize that this estimate should be
considered only a rough approximation.
Nevertheless, we believe our conclusion
is correct that the effect of cable
television on the amount of public
service programming broadcast by
television stations generally is minimal.
This result is.strongly supported by our
other findings in the case study analysis
that 1) the profits generally earned by
television broadcasters enable them
more than adequately to provide public
service programming and 2) cable
television plays a very small part In
determining station profits.

153. Our analysis of the effect of cable
television on the public service
programming provided by local
broadcast stations has not received
substantial criticism. In fact, there
virtually is no debate in the record
concerning our finding of the effect of
cable on the amount of public service
programming by local stations. The only

'
t See Rolls Edward Park, "Television Station

Performance Revenues," Educational Broadcasting
Review, June 1971; and Robert W. Crandall,
"Regulation of Television Broadcast. How Costly Is
the Public Interest?"; Regulation, Jan./Feb. 1970.
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criticism of our finding is that the
language in the Notice of Proposed
Rulemaking in Dockets 21284 and 20988
that "substantial increases in broadcast
licensee revenues produced little
increase in local and merit
programming, and coversely, substantial
decreases in licensee revenues produce
little decrease in such programming"' '

is too strong in light of our statement in
the Report in Docket 21284 that the
"results should be regarded as no more
than rough approximations."' 8' We do
not believe, however, that these two
statements are inconsistent. For
example, we would project that a
$500,000 reduction in annual station
revenue would reduce local
programming 7 minutes per week. Thus
a substantial decrease in station
revenue would have a minimal effect on
local programming. But more
importantly, while we only can conclude
the 7 minute estimate is a rough
approximation, we can conclude with
much more confidence that the effect is
less than 15 minutes per week.l90 Thus,
we believe our statement in the Notice
that additional competition from cable
television would not cause the supply of
local and merit programming to diminish
materially is valid.

154. The most.serious criticisms of our
analysis of the effect of cable television
on the public service programming
provided by local stations are the
allegations of what it failed to consider.
For example, NAB says, it "cannot
concur that the Commission should look
only to local or 'merit' programming. The
service a station provides encompasses
a wide variety of program types."' 91
Hence, NAB contends that "a station
able to allocate more money to
programming can purchase better
programming as well as produce better
programming." Z2 Similarly, because
program expenditures are correlated
positively to revenues, NBC argues that
revenues are correlated significantly to
program quality and diversity. For the
same reason, ABC apparently would
like us to consider the findings of the
Broadcast Bureau study that local

luSupra, at para. 60.
"'Supra, at para. 138.
1911t should be noted that the effect of revenues

on local program minutes is measured very
-precisely in a statistical sense by the Broadcast
Bureau study to be 14 minutes per week for each
additional million dollars in revenues. The F
statistic (a measure of variance) for the coefficient
of revenue is 32.96. The standard error Is about 2
minutes per week. Thus, for the example above, we
can attach a 99 percent level of confidence to the
statement that the effect would be no larger than 15
minutes per week, assuming the model is specified
properly.

191Supra. n. 93. at 121.
"'21 id.

programming expenditures are related
strongly to station revenues. NAB
synthesizes this line of reasoning by
arguing that the "importation of
additional distant signals will have a
negative effect on the quantity and
quality of broadcast service available to
the entire viewing public."'In Before
proceeding, we note that neither the
NAB, nor any other party, has offered
any reason for rejecting our estimate of
the effect of cable television on the
quantity of local programming provided
by television broadcast stations.
Additionally, we believe that NAB's
argument, along with those of the other
commentators addressing the effect of
cable television on the quality of
television programming, demonstrates a
misunderstanding of the economic
theory and evidence adduced in this
proceeding. For example, economic
theory suggests that broadcasters may
actually increase expenditures for
programming in response to increased
competition from cable television
(because it may be more profitable to do
so rather than to reduce expenditures).
Thus there is no reason for us to expect
that the quality of television
programming will decline necessarily
because of additional competition. In
fact, when the evidence is interpreted
correctly. the opposite result appears
to be true in some circumstances. For
example, the empirical estimates of the
Broadcast Bureau study provide some
evidence that the entry of an
independent station into a market will
cause an increase in program
expenditures for the network
affiliates.I9 Therefore, we rind the
industry's contention that additional
distant signals will necessarily reduce
the quality of local programming to be
without merit. In any event, no evidence

113Id. at 115.
1"The evidence presented by NAB demonstrating

that the revenue and expenses of broadcast stations
are positively correlated by market size cannot be
employed to derive any conclusions concerning the
effect of additional competition on the magnitude or
direction of the values of these variables. The
suggestion that revenues and expenditures both will
necessarily decrease in response to additional
competition Ignores the simultaneous
interrelationship between audience, revenue, and
program expenditures in determining the profit
maximizing selection of programming. Revenues
and program expenditures actually may Increase In
response to additional competition due to a new
program selection mix. Additionally NAB Ignores
the fact that broadcasters operating in smaller
markets pay less for the same programs that are
purchased in the larger markets. Hence. comparison
of program expenditures across markets Is not
necessarily a Sgod method for comparing program
quality.

tIIt should be noted, however, that we cannot
place much reliance on this estimate because of the
inadequacy of the data. Nevertheless. this find g Is
supported both theoretically and empirically by the
analysis of Park. eL a/. suprm n. 184 at Appendix F.

has been presented or uncovered in this
proceeding that shows that cable
television reduces or will reduce the
quality of television programming
broadcast by local television stations.

155. Finally, ABC has cited the
Broadcast Bureau study for saying that
the use of minutes of local programming
may suffer from the fact that this data
represents minutes of both remunerative
and nonremunerative programming.
However, this data limitation is of no
consequence to our results because we
conclude that cable television has no
material adverse effect on the total
amount of localprogramming broadcast
by local stations. If cable forces a shift
from nonremunerative local
programming to remunerative local
programming, we do not envision this
effect redounding to the detriment of
consumers.

156. In summary, we find that cable
television does not affect materially the
quantity of local programming broadcast
by local television stations.
Additionally, we find any claims of
adverse impact from cable on the
quality of television programming to be
unsupported both by economic theory
and by socioeconomic evidence.

157. In many respects the most
important findings from our Econonic
Inquiry came from our case studies of
actual markets facing cable competition.
Our Report in Docket 21284 focused
upon cases for which it was perceived
that cable television would have the
greatest potential to affect the viability
of broadcast stations: (1) grandfathered
markets which are characterized by high
cable penetration and a large number of
distant signals; (2) independent
television stations in markets with
significant cable penetration and where
cable systems carry a large number of
distant signals and (3) "worst case'"
stations or markets which have alleged
they are harmed by cable television.se
Comments were filed with the
Commission on behalf of 78 broadcast
stations and markets-includingmany
independent stations, UHF stations, one-
station markets and two-station
markets. We considered these to
represent the "worst" cases since they
were the stations/markets which the
industry chose to call to our attention.
These case study analyses formed the
backbone of our finding of the effect of
distant signals on the performance of
local broadcasters because most of the
stations analyzed were operating in an
essentially unregulated marketplace.

"'Reeport in Dca-t 21=2S svp.-a. at Section IV
and Appendix B.

v - - I
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We found no evidence of debilitating
economic competition due to -cable
television. It was our intent to
supplement the more theoretical findings
of earlier scholarly studies and our own
econometric work with actual evidence
from case studies.

158. Six broadcast markets were
selected for detailed analysis based
upon their high levels of cable
penetration and the availability of a
large number of distant signals due to
the grandfathering provisions of our
rules. 197 These markets provide an
excellent indication of the effect of
cable television on local station
audiences and finances in the'absence
of distance signal restrictions un cable
television. The markets ranged in size
,from the eighteenth largest (Seattle,
Washington) to one of the nation's
smallest (Parkersburg, West Virginia-
market 199). With the high levels of
cable penetration present and the large
number of distant signals being
imported into these markets, we
expected to find some evidence of
audience diversion. Our primary
concern, however, was the degree of
audience loss and the extent to which
this joss affected the economic viability
of the local stations.

159. Of the six markets analyzed, only
the Palm Springs and Bakersfield
stations experienced appreciable
audience diversion. Cable had no major
effect on the audience levels in the other
four markets. San Diego experienced a
very slight diversion of audience;
Parkersburg realized an audience gain;
and Harrisonburg/York and Seattle
experienced little, if any, audience effect
from cable (the impact revealed was
either a modest gain or loss depending
upon whether a "rating based" or "share
based" analysis was used.) 198 Although
Palm Springs and Bakersfield
experienced diversion from cable, their
overall audience levels (9 AM-midnight)
did not decline during the past five
years. 199 More importantly, in all of the

'"Non-commercial stations were excluded from
the analysis because the financial results of their
operations are not reported to the Commission.
Instead we performed a separate analysis of the
effect of cable on non-commercial stations in
Appendix C of the Report in Docket 21224.
Comments on that analysis are examined in
Appendix C of this Report and Order We conclude
in that study that cable television is no more likely
to Impact adversely on non-commercial television
service to the public than It is on commercial
service.

"For a further discussion-of this distinction, see
paras. 123 and 124 of the Report in Docket 21284.

I'"This point deserves further clarification. Loss
of audience is often discussed in two different
contexts. When a lower percentage of cable homes
vis-a-vis non-cable homes are viewing local
stations, this appropriately is considered audience
diversion In the sense that the local station's total

grandfathered markets; the revenue and
operating income of the local stations
had increased substantially from 1972 to
1977. Ordinary growth in revenues more
than offset any adverse effects from
cable. Thus, whatever adverse effect
that cable may have had on stations in
these markets, it was not large enough
to offset the effects of other factors
contributing to their well-being. We
slated that we expected these trends to
continue.

160. Because of the concern that
independent television stations, as
opposed to network affiliates, might be
affected most by the carriage of distant
signals on cable, we analyze the effect
of cable on the audiences and financial
operating results of seven independent
stations in five markets. These stations
were selected by identifying all
independent stations located in markets
having 15 percent or greater cable
penetration and a large number of
distant signals on cable. For several
reasons, these selection criteria yielded
only a small sample suitable for
analysis. For example, significant cable
penetration must exist in a market in
order to examine the effect of cable on
individual local station audiences. Yet,
all but two of the independent stations
in the nation operate in the top 100
markets and nearly 75 percent of these
stations are in the top 25 markets, Cable
penetration in these large markets is
generally very low. Another factor.
which narrowed the sample is that the
cable systems within a market must
carry relatively consistent distant signal
complements in order for the analysis to
be instructive. Also, a large number of
distant signals must be imported by the
cable systems to indicate the effect of
cable in an unregulated market. Finally,
the choice of markets was constrained
by the data limitation that separate
audience figures for cable homes are not
always provided for many of the market
counties where cable exists. With these
selection criteria, only seven
independent stations were found to be
suitable for analysis 2m-primarily due
to the fact that most independent

audience is less then it would otherwise be if cable
were not present in the market. However. it does
not necessarily follow that the station experiences
an actual decline in its audience when this
diversion occurs. In fact. our studies found that
station audiences normally increased over the
period analyzed. Thus, it is apparent that factors
other than cable (e.g. population growth.
programming adjustment, increased power, end
Improved television receivers] often act to offset the
effect of cable. Conversely. there are other cases in
which a station's audience was shown to be
stagnant or declining, and yet cable diversion of
potential audience was either not present or was
not a primary factor in the decline.

2s See Table 3 and Appendix B of the Report in
Docket 2124. f

stations are located in large markets
with very low cable penetration.

161. Of the four independent VHF
stations analyzed, two revealed a
negative audience Impact from cable
and two experienced a positive effect.
Of the three UHF independent stations
analyzed, all revealed positive audience

-effects from cable, despite the carriage
of at least five distant signals on cable
systems in their markets. The two VHF
independent stations which experienced
a negative audience effect from cable
were XETV, San Diego and KTVU,
Oakland. Station XETV operates from
Mexico and thus financial Information
for this station is not available to the
Commission. The other station, KTVU,
had substantial revenue and operating
income gains over the past five years
despite the presence and growth of
cable. Furthermore, we found that
independent VHF stations generally are
very profitable. For example, the three
VHF stations in our analysis, for which
we had financial data, had a combined
net income in 1977 of over $15 million.
Thus, our study of independent stations
revealed that cable is not a major
negative force on the financial Viability
of these stations and that independent
UHF stations are often helped by cable
despite cable carriage of many distant

.signals. Although some VHF stations
experienced audience diversion due to
cable in these essentially unregulated
markets, the substantial amounts and
growth of revenue and operating income
of these VHF independent stations
reveals a minimal impact of cable on
their overall profitability. The results of
this analysis were considered indicative
of the potential effect of cable on
independent stations in general. For
example, because all but two of the
independent VHF stations In the nation
operate in the top 50 markets, one would
expect these stations to be financially
sound. In fact, further analysis revealed
this to be true. We concluded that the
revenues and operating Incomes of
independent stations will continue to
increase due to both population growth
in metropolitan areas and increases In
the demand for television viewer
exposures.

162. We also analyzed the audience
trends and operating results of 78
broadcast stations and markets which,
in the Economic Inquiry, alleged current
and/or potential adverse impact from
cable television.201 Of these, only
nineteen "worst cases" were Identified
as warranting further, more detailed,
analysis to determine the effect of cable
television upon station viability. Four

2oISee Table 5 and Appendix B ofReport in
Docket 21284.
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selection criteria were employed to
identify these cases. The primary
criterion was to select for further
analysis all stations or markets which
experienced losses or no gain in
audience during the past five year
period and stations which had
experienced a decline in "real" revenues
(price deflated based upon the 41
percent inflation rate during the 197Z-
1977 period).m These two criteria
yielded a total of sixteen cases (fourteen
stations and two markets) for further
analysis. Two additional stations were
included because of high cable
penetration in their markets and
because of their previous involvement
with the Commission in the form of
requests for special relief. Finally, a
station was included because of its
claim of hardship despite relatively low
cable penetration in its market.

163. The effect of cable television for
these nineteen "worst cases" was
estimated using the same procedure
employed for the grandfathered market
cases. The analysis included a thorough
survey of cable versus non-cable
viewing patterns within each county of
the ADI market. Through a weighting of
the audience diversion (or gain) due to
cable on a county by county basis, we
were able to develop a quantitative
estimate of the marketwide audience
effect of cable on the local stations. The
results were presented in Table 6 of the
Report and are summarized below.

164. In four of the nineteen cases
analyzed in detail, cable television
acted to increase the overall viewing of
local stations. There also were two
cases in which cable appeared to have
no effect on the audience of the local
station. s IIn the remaining thirteen
cases in which audience diversion from
cable was present, only two instances
were found in which the losses were
accompanied by a decline in both "real"
revenues and operating income. In each
of these cases, however, the rate of
growth of the stations' actual revenues
was only slightly less than the rate of
inflation. Moreover it is important to
note that cable penetration and the
number of distant signals carried by the
cable systems in these markets
remained relatively constant during the
period, indicating some factor(s] other
than cable was responsible for the
decline in operating income. For
example, one of these stations operates
in the Idaho Falls maiket wherein a new

"No stations or markets experienced a decline
in actual revenues.

23This is based upon the expectation that the
true audience effect of cable probably lies
somewhere between the impact based upon a
"share" analysis and a "rating" analysis as
discussed in paras. 122 and 124 of the ReporL

network affiliate began broadcast
operations in 1974. This is likely to be a
very significant factor in explaining the
audience and operating income decline
of.station KID-TV between 1973 and
1977. Therefore, we found that even in
the worst cases, cable does not appear
to be a major negative force on the
financial situation of TV broadcasters.
For example, although station KOSA,
Odessa, Texas experienced an audience
diversion of between 7 percent to 10
percent, this diversion of cable
subscribers did not result in a decline in
the station's average total audience.
During the 1972-1977 period, cable
penetration in the market increased
from 36 percent to 50 percent; the
station's 9 am to midnight audience
remained constant; yet station revenues
and operating income both increased by
approximately 85 percent. We
concluded that factors such as
population growth and increased
demand for television advertising make
this apparent anomaly possible, and we
stated that we expect these trends to
continue in the foreseeable future.

165. Careful attention was given to the
performance of each of the stations in
our analyses. For example, a five year
comparison (1972-1977) of all the
relevant economic data for these
stations was performed. We compared
changes in cable penetration, average 9
am to midnight audience, revenues, and
operating income for each station or
market between 1972 and 1977. Actual
audience measures of cable and non-
cable viewing patterns were utilized to
determine the diversion of local
audiences due to the availability of
cable television in the market.
Additionally, we performed a detailed
financial analysis of the stations/
markets, including analysis of many
othdr factorm which influence
performance, e.g. year operations began,
local competition, and authorized power
and antenna height. Finally, we
carefully monitored the number of local
program minutes broadcast by stations
in the grandfathered markets.

166. In summary, we found in our
studies of grandfathered markets,
independent stations and "worst case"
stations that cable television generally
does not cause any appreciable
diversion of local station audiences and
that UHF stations, particularly those in
intermixed markets, often are helped by
cable television. More importantly, we
found that overall audiences, "real"
revenues, (i.e. revenues adjusted for
inflation), and real operating incomes of
local broadcast stations increased in
most cases, despite the presence of
cable. Our conclusion was that cable

does not appear to be a major negative
force on the financial situations of
television broadcasters, and that the
adverse effect of cable, if any, is not
great enough to offset the ordinary
secular growth in real incomes that the
broadcast stations realize. The risk that
consumers of broadcast television will
be harmed by unrestricted cable
carriage of broadcast signals was
considered to be negligible and the
existing levels of service to the public
seemed secure. These case studies
provided an excellent test of the effect
of increased signal carriage, and they
show conclusively that expanded
viewing options on cable television do
not work to the detriment of any group
of viewers.

167. Because these studies spoke
directly to the financial performance
and market facts of individual stations
or markets, we would have expected
any errors in our analysis to be reported
to us. None of the commenting parties.
however, disputed the major findings of
these studies-that even in the
essentially unregulated markets,
stations prospered. Moreover, if there
were specific case studies missing that
told a different story we would have
expected these to be reported to us.
None were. Rather, the cross-
examination of this analysis fell
generally into three categories: (1)
apparent data inconsistencies or
criticisms of methodology including the
discovery of some typographical errors,
(2) questions as to why certain markets
or stations were chosen for analysis,
and (3) perceptions that certain types of
stations and markets (UHF stations,
independent stations, and smaller
markets) were either ignored or
insufficiently addressed. Several parties
questioned the use of 1976 figures for
marketwide "cable TV homes" in
Appendix B of the Report whereas 1977
figures were cited in Table 2 of the body
of the Report. This, they stated,
indicated a lack of precision in the'
analysis. However, as was noted in
Table 2-1 of the Report, the impact
formula used in Appendix B consists of
several factors which are, of necessity,
obtained from different Arbitron source
books. For the formula to be useful, each
factor has to be taken from the same
time period or from as close a period as
possible. The most current figures
available for the county rating and share
factors in the formula were averages
from three surveys taken in May 1976,
November 1976 and February 1977. The
survey of "cable TV homes" which fell
closest to this time period range was
taken in October of 1976, and. thus, this
was the figure which had to be used in

60213
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the impact formula in Appendix B of the
Report, even though more recent data
(September 1977) were available for the
number of cable TV homes in each
market. In other sections 'of the Report
(Table 2) we used the more recent 1977
data to display cable growth since 1972.
In short, we explained the distinction in
the Report and, in any event, it makes
no significant difference in the estimated
impact whether 1976 or 1977 figures are
used. ,

168. INTV also states that the impact
formula should have used ADI (area of
dominant influence) audience figures in
both the numerator and denominator of
the formula. We have, they feel,
underestimated the impact by using the.
loss of cable homes in the ADI in the
numerator while using the station's total
audience in the TSA (total survey area)
as the denominator. However,
Arbitrdn's standard measure of a
station's audience is provided on the -
basis of TSA surveys, and it is this total
audience of the station on which the
Commission seeks to measure impact.
To measure impact only on the ADI
portion of a station's overall audience
(although this portion may represent 95
percent of the total audience) would
slightly overstate the estimated impact.
Ideally, to measlre the impact of cable
television within a station's entire
survey area, one would determine the
diversion or gain due to cable in each
county of the station's survey area.
However, due to the often large number
of counties within a station's TSA,
overlapping TSA counties among
stations, and a lack, of cable viewing
data for each county within a station's
TSA, this would be a formidable, if not
impossible, task. The closest we can
come to this ideal is to measure the
diversion or gain within the Area- of
Dominant Influence (ADI) counties as a
percentage of the station's total
audience. It should be noted, however,
that were we able to conduct the
analysis for the entire TSA, the
audience diversion would likely be
lower than that estimatedin the Repor
since cable normally improves the
reception of a station's signal outside of
its ADI.

169. INTV also criticizes the Report
for failing to control for equality of
reception in cable and non-cablejiomes
by measuring overall impact throughout
the market. That is, in distant counties
of the ADI, cable may improve an ADI
station's reception (and thus its viewing
share in cable homes vis-a-vis non-cable
homes); whereas in the closer ADI
counties more diversion due to cable
will occur. INTV feels that if the
diversion in the closest counties were

measured alone, the impact estimates
would more accurately reflect potential
harm. We are of the opposite opinion, It
is the overall impact on a station which
is important. Ong of the conclusions of
the Report was that the improved
reception characteristics of cable in
some areasof a market can act to offset
the negative effect of cable in other
areas of the market. Even when a county
may lie many miles distant from a
station, if it is assigned to that station's
ADI market (due to the viewing patterns
of county residents) then the county is
considered part of that market for TV
advertising purposes.

170. NAB questions our use of a "sign-
on to sign-off' audience figure to
represent a station's total audience in
the impact formula of Appendix B of the
Repor, whereas § AM to Midnight
audience figures are used in other tables
of the Report As mentioned previously,
all factors in the formula should be fbr
the same period in order to be most
useful. The share and rating figures in
the Arbitron County Coverage books are
provided in terms of the sign-on to sign-
off period. Therefore, the average
audience figure in the denominator of
the formula also had to be expressed in
these terms. In other sections of the
Report we simply listed the more-often
quoted measure of a station's average
total audience-the average 9 AM to
Midnight audience. Actually, it would
not have made much difference whether
the station's 9 AM to midnight audience
or its sign on to sign off audience was
used in the impact formula since there is
normally little difference between the
two figures. Both are used as generally
representative of a station's average all-
day audience. Only minor differences
would have resulted by using a 9 AM to
Midnight audience figure in the
denominator of the formula-and the
effect would have been to estimate a
lower impact from cable than we
predicted in the Report.

171. NAB also states that there are
mathematical error in the case studies
which significantly affect the results.
However, only one was specifically
identified by NAB and, when corrected,
we find an increase in the predicted
cable impact by less than three-tenths of
1 percent. This error is insignificant, and
on further review, we are unable to
identify any mathematical errors which
had any substantive effect on the results
of our studies.

172. Another point raised by NAB and
INTV Is that the Report measures
average audience diversion over.the
entire broadcast day rather than'during
segments of the day when impact may
be more severe-such as early fringe.

We recognize that there are certain day
parts during which audience diversion
will be more than average, and others
during which diversion will be less than
average. Nevertheless, for purposes of
this analysis, the full day estimates
provide an adequate and reasonable
basis for judging the effect of cable on a
station'a overall audience and financial
viability. The econometric analysis
which attempts to provide quantitative
projections of the effect of changes in
signal importation deals with this Issue
in greater detail. See Section I.

173. INTV also seeks information as to
why the six markets in the
"grandfathered market" section of the
Report were chosen for analysis. It
states that there are other markets
which meet our criteria of high cable
penetration and a large number of
imported signals; in particular the San
Francisco market. We did not feel there
was a need to examine every highly
cabled and grandfathered market In the
nation. 2 -1 Rather, we selected a sample
of six such markets which, It was felt,
would provide a good cross-section for
determining the impact of cable in
various type markets. For example,
several large markets with network and
independent stations were chosen, one
smaller market having all three network
affiliates was selected and two of the
smallest markets in the nation were
chosen, each having extremely high
levels of cable pentration, one being a
one-station market and the other a two-
station market. There was no intention
to exclude any particular market from
consideration. Indeed, we specifically
encouraged, in the economic inquiry, all
parties to submit instances and evidence
of cable television's impact. In regard to
not choosing the San Francisco market
for analysis, we had already selected
three of our six cases from the top 50
markets, and three of the six cases also
were markets within the state of
California. Therefore, we did not feel
that including the San Francisco market
would add materially to our results. It
should be noted, however, that in the
study of independent stations, three San
Francisco stations were analyzed, two
of which realized audience gains from
cable in the market and all of which had
experienced substantial revenue and
operating income increases over the
past five years. Furthermore, San
Francisco market stations have, since
1973, had a 20 percent overall increase
in average audience, increases In
revenues of nearly 100 percent (from $62

204Also. the cable systems within each market
had to carry the same number and complement Of
imported stgnals for the analysis to be Instructivo.
This lowered the number of markets to choose
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million to $123 million) and increases in
operating income of 140 percent (from
$19 million to $46 million). During this
period, cable homes have grown from 20
percent of the market to 30 percent of.
the market. These facts regarding the
San Francisco market serve to
strengthen our original conclusion that
cable does not appear to have a
significant impact upon broadcast
station viability-even in highly cabled
and grandfathered markets.

174. The Rocky Mountain
Broadcasters' Association commented
that the significance of two studies
submitted in Docket 21284 had not been
properly weighed by the Commission.
One of the studies presented was by Dr.
William Duhamel, President and
General Manager of Duhamel
Broadcasting Enterprises. The study
described a methodology for computing
cable audience diversion for eleven
markets in the Rocky Mountain Time
Zone. The methodology used is in many
ways quite similar to that later used by
the Commission in its Report in Docket
21284 and, not surprisingly, yields
similar impact results. Each of the
eleven markets in the Duhamel study
was examined in the case study section
of the Commission's Report. The two
markets which had not experienced
audience'gains during the past five
years fall had experienced healthy
revenue gains] were further analyzed to
determine audience diversion due to
cable television. In Cheyenne, Wyoming,
the sign-on to sign-off audience
diversion was estimated to be 14.5
percent and in Miles Cfty/Glendive,
Montana the diversion was estimated to
be 26.1 percent. The Duhamel study
produced very similar diversion
estimates for these two markets. The
slight difference in the two sets of
estimates may result from the fact that
Dr. Duhamels analysis measures cable
audience diversion as a percentage of a
station's ADI audience and thus results
in a somewhat higher estimate than the
Commission's analysis which measures
cable audience diversion as a
percentage of a station's total audience
from the TSA as measured by Arbitron.
In short, there is no major disagreement
with the Duhamel analysis, but rather
with the conclusions reached. Our
conclusion remains that we find no
evidence that the audience diversion in
these markets has resulted in a serious
impact upon thg revenues and financial
viability of local stations and upon their
ability to provide news and public
interest programming. Of the eleven
markets surveyed, all but two showed
audience increases since 1972; all
revealed increased revenues, and all

had a positive operating income. The
impact of cable in these highly cabled
markets with many grandfathered
systems has not resulted in any
apparent decline in local broadcast
service to non-cable households. It
should be noted that the comparatively
large audience impact figures which are
revealed in the Rocky Mountain area
should not be confused with estimates
of audience impact which might result
from the rule changes ordered herein.
The Rocky Mountain estimates are for
impact which has already occurred and
been absorbed. More importantly, the
magnitude of the impact is primarily the
result of households in one or two
station markets being offered (on cable]
what the Commission has already
authorized and encouraged as a
minimum-access to three network
stations and an independent station.
Thus, any diversionary effect from
additional signals would be spread
among all stations being offered on the
cable systems and the incremental
impact upon a local network affiliate
would be minimal.

175. The other study submitted by the
Rocky Mountain Broadcasters
Association was prepared by Mr. Joseph
Sample, a past president of the
Association. Mr. Sample argues that,
rather than an audience loss formula, a
more appropriate measure of cable
television's impact in a television
market is revealed by a study of gross
rating points (GRPs)-as determined by
advertising agencies through the use of
A. C. Neilsen audience surveys. For
example, an agency seeking an
advertising weight of 10 gross rating
points (an audience measure] in each
market within the Rocky Mountain Area
would first purchase time in the major
markets-Denver and Salt Lake City.
Then, by utilizing the Neilsen studies
which reveal audience spill-in and spill-
out effects among markets, the
advertiser can see that some GRPs in
the smaller Rocky Mountain markets
will be obtained. By not having to
purchase a full I00 GRP's in these
smaller markets, advertisers might
negotiate lower prices or even drop a
market from consideration-depending
upon its coverage by larger markets. Mr.
Sample's description of the methods
used for purchasing station time in the
Rocky Mountain Time Zone may well be
accurate. However, either there are
other advertisers who fill the void or
some other means must be used by
stations to offset the effect because we
can fird no evidence to suggest any
decline in the revenues or operating
incomes of these small market stations

176. Finally, there were several
comments which expressed the opirion
that certain types of stations and
markets (UHF stations, independent
stations, one-station markets and two-
station markets] would be most affected
by the proposed rulemaking, and that
this had been either ignored or
insufficiently addressed in the Report
This Is not the case. We focused
considerable attention upon these types
of stations.

177. In the Economic InquiyReport
we analyzed 98 different stations and
markets. Based on the comments
received in response to ourNotice of
Proposed Rule Making we have now
again studied and analyzed over 100
stations and markets and find our initial
conclusion again confirmed. (See
A endix D.) Eliminating the overlap in
the stations and markets studiedboth in
the Economic InquhzyReport and for
this document, the total number of
separate stations and markets analyzed
Is approximately one-hundred and sixty.
The financial results of every station
and market brought to our attention
were surveyed. Our analyses included
nearly every one and two-station market
in the nation as well as a large number
of UHF and independent stations. Five
year trends of cable penetration.
viewing audience, revenues and
operating income were studied. Of all
the "worst case" and grandfathered
markets and other stations analyzed in
this proceeding, we were able to ident fy
only one instance 2in which an actual
revenue decline had occurred over the
past five years-4n spite of both high
cable penetration and the large number
of distant signals availabie in many of
the cases surveyed. 2"

mKVOS-TV.Be Wash1nVo
experienc a meow decline during the 19s,-1W8
period. However. this declie was primarily the
result of the Canadian Tax Act of IPswhkk
stated. in part, that Canadian businessas could no
longer writ off "s business; epenses tieir
advertising expenditures on American televisi.
As KVOS-TV stated ln an August I. 197- Letter to
the Commisson. restlctive and discriminatory
legislation in Canada has caused a critical erosion
of our economic base. It has been necessary for us
to cut our advertising rates by about 5W% in ouier to
remain In a compeative selling posture." The trend
of revenue decline was reversed In 197 whimen
KVOS-TV exerienced a revenue and operating
income gain over the previous yean The staion
continues to remain profitable and is ar
economically viable business entity in spite of the
effects of cabLe television and the recent Canadian
Tax Act.

'"There is an instance In which the prsece of
cable television is alleged to have brought about the
change of a commerical toa non-coannercial
station. IVR-TV was a network satellite station
operating in La Grmnde. Orego. It was sold to the
State of Oregon fn 1975 and now operates as an
educational statim The Nlrtheastern comer of
Oregon is a very sparsely populated are, of the
natiM whc has never been able to support its own

Footnotes continued on next page
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178. Several parties in this proceeding
commented that the impact of the
proposed rule changes would fall most
heavily upon UHF stations, which have
traditionally been the least profitable
segment of the broadcasting industry.
Thus, it is stated, the proposals are in
conflict with previous Commission
decisions to foster U-F development.

179. This concern was given
considerable attention in preparing the
Report in Docket 21284, and we found
no evidence to suggest that cable
television would seriously affect UHF
stations. Of the several studies 207 which
separately consider cable television's
impact upon both UHF and VHF
broadcast stations,'all reveal that UHF
stations experience less audience
diversion from cable television than do
VHF stations. In fact, in many instanced
it is found that cable television generally
has a positive effect on UHF station
audiences. NCTA's study of mature
independent UHF stations and our own
study of UHF stations tend to confirm
this effect. Of fifteen UHF stations
analyzed by NCTA, the audiences of
thirteen,(87 percent] were augmented by
cable television. In the Report in Docket
21284 and in the response to comments
received since the Report, the
Commission examined the performance,
over the past five years, of thirty-four
UHF stations. Over 75 percent of these
stations had audience increases during
the period, and all experienced revenue
increases. We further analyzed the
cable versus non-cable viewing shares
of thirteen UHF stations and found that
cable augmented the viewing of ten (77
percent) of these stations using a rating-
based analysis and eight stations using
a share-based analysis. Theseresults

Footnotes continued from last page
commercial television station. When the satellite •
station was established In 1963, the area was
heavily served by cable and also had five translator
stations providing all three network signals from
Spokane, Washington. The parent station of KTVR-
TV (KTVB, Boise, Idaho) now operates a translator
station in the La Grands area. We cannot conclude
that there has been a detrimental effect on the
public in this region following the assignment of
KTVR-TV's license to the State of Oregon. Network
signals from Spokane. Portland, or Boise are
available via translator stations and In addition, a
new educational station providing local/regional
originations has begun operation in La Grande.

'*'Park. Rolla Edward, Audience Diversion Due
to Cable Television. A Statistical Analysis of New
Data, The Rand Corporation, R-2403-FCC, April
1979; Audience Diversion Due to Cable Television:
Data for Response to Industry Comments, The Rand
Corporation. N-1334/1-FCC, November 1979;
Roger G. Noll, Merton J. Peck. and John J.
McGowen, Economic Aspects of Television
Regulation, The Brookings Institution, Washington.
D.C., 1973; National Cable Television Association.
Comments, Docket 21284, March 15, 1978; Schink
and Thanawala, The Impact of Cable TV on Local
Station Audience, Wharton EFA, Inc., Philadelphia,
Pa., March 1978.

are not surprising since cable television
has the effect of equalizing UHF and
VHF reception thoughout the market,
thus eliminating the primary aspect of
the "UHF handicap." The improved'
viewability of the UHF station in its
market offsets in varying-degrees the
diversionary effect of distant signals.

180. With regard to cable television's
impact upon future growth in the
number of UHF stations, the
aforementioned findings also would
indicate that the impact would be
minimal. New UHF stations have in fact
continued to come on the air in areas of
the country, such as for example in
Pennsylvania, where there is already
extensive cable penetration.
Additionally, a Rand Corporation
paper 28 prepared by R. E. Park and,
Barry Fishman, The Viability of
Television Stations: Comments and
Extensions, lends evidence to this
conclusion. Their econometric model
predicts that the number of commercial
UHF.stations in the top 100 markets will
approximately double by 1990. The
model also provides weak evidence that
cable television generally has a positive
effect on UHF stations, although in each
case the overall result depends upon
whether the positive effect of improved
reception or the negative effect of
competing signals predominates.

181. Another way of looking at the
facts gathered in these studies of
grandfathered markets, independent
stations, and "worst cases" is to
examine all the markets and stations in
areas where cable penetration has
increased over the last five years. Of the
one hundred and thirty-one cases in
which cable penetration increased, only
twenty-one stations experienced any .
audience decline, and only one (KVOS--
TV, Bellingham, Washington-see note
205) had a decline in revenue and
operating income. All others
experienced gains in revenues aid/or
operating income, most of which were
substantial. it is thus apparent that other
factors (e.g. rate increases stimulated by
the demand and supply of television
advertising) almost always act to offset

209 This paper estimates UHF station viability, and
updates the authors' previous work- Projecting the
Growth of Television Broadcasting; Implications for
Spectrum Use, Rand Corp. R-1841-FCC, 1976-.a
study used by the Federal Communications
Commission's UHF Task Force in estimating future
spectrum demand. See also, "An Evaluation of the
Rand UHF Viable Stations Model," FCC, March
1979. A useful-summary of the conclusions of this
Rand study as they relate to cable television can be
found in testimony of Dr. Leland L Johnson to the
Communications Subcommittee of the House of
Representatives. Cable Television Regulation
Oversigh. Hearings Before the Subcommittee on
Communications of the Committee on Interstate
andForeign Commerce, 94th Cong.. 2d Sess. (1978)
Serial No. 94-137 pp. 42-44.

the effect of audience decline in those
relatively few instances where it is
shown to occur. This was one of the
most revealing aspects of the case study
analysis.

182. We noted in the Report that the
revenues and profits of stations are
likely to increase in the future and that
the effects of cable competition are
likely to be offset at least in part by
increases in population and demand for
television viewer exposures. Although
some parties suggest that population

.will not increase, or that future revenues
will not offset the effects of cable
audience diversion, or that other factors
will reduce revenue growth, we believe
these case study analyses present a
fairly clear picture of both the actual
trend and the functioning of the market
in the presence of high cable
penetration. Population has increased
during the period analyzed, station
audiences have m-creased, and revenues
and profits have grown markedly. With
respect to population, we expect this
trend to continue. 2°9 Moreover, it seems
clear to us that advertiser demand is
stronglycorrelated with overall
economic activity and that It too will ba
increasing both because of increased
population and because of rising
economic activity. The increased
demand for viewer exposures over the
long term will translate into higher
advertising rates and increased
revenues.

2 10

m2 See Bureau of Census, Current Population
Report; Series P-25, No. 704 (Projections of the
population of the United States 1977-2050 1977)
Series II Projections. During the 1900's, the
population In the United States' grew by
approximately 13 percent or 24 million persons. In
the 1970's, the growth rate slowed to 0 percent (10
million persons). During the 198o's expectations are
that the rowth rate will remain at 9 percent (22
million persons). As can be seen (although the
growth rate has remained stable), in absolute
numbers, population will grow by more during the
1980'e than It did during the 1970's. More
importantly, the 20-30 year old population group
(children of the 1954-84 "baby boom") Is expected
to increase by nearly 20 percent during the 1080's.
This is a primary buying group for the durable goods
advertised on television such as furniture,
automobiles and applianoes. Additionally, TV
households are expected to grow at a faster rate
than population, due to an Increase In the number of
single-person households. We have used the mld.
range Census Bureau projections here (Series I1)
because they appear to be the most reasonable (see
Bureau of Census, Current Population Reports, Id. at
n. 6). However, even using the lowest growth
projection (Series Il, as is done by some
commenting parties, significant population growth
,will occur during the next decade.

"5°The comment is sometimes made that secular
growth in television station revenues will not
overcome the audience fractionalization effects of
cable because expenses as well as revenues
increase over time. See. for example, John A.
Dimling, Jr.. "A View from the National Association
of Broadcasters." in The Bole of Analysis in
Regulatory Decisionmakng, Park. Ed., Lexington
Books, 1973 at 2S. The short Eihswer to this Is that

Footnotes continued on next pago
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183. These conclusions appear to be
widely shared not only by industry
analysts and advertising agencies, but
also by broadcast industry executives as
reflected in their public statements.

Individuals in each of these areas
have recently stated that decreased
audience shares will not translate into
declining revenues. For example, the
President of NBC has been quoted as
stating that commercial television's
share of the viewing audience through
1988 will remain high-dose to 90
percent-and that the impact of
alternative program sources would not
decrease audiences, but rather would
increase the number of hours each
household spent watching television. He
further predicted (citing an NBC study)
that the growth in TV homes and
multiset homes would compensate for
other forms of audience diversion and
that television would receive an
increasing share of advertising
expenditures. 211 The Vice-President and
Chief Economist of CBS television has
said that moderate changes in television
audience shares will not change
revenues until advertisers have an
alternative and they will not have such
an alternative during the coming
decade.21The President of the
Television Bureau of Advertising has
predicted that television advertising
revenues will iurpass newspaper
advertising revenues by the end of the
decade.2 3 The U.S. Department of
Commerce has recently predicted that
broadcasting will receive an increased
share of advertising expenditures
despite the increased rates charged.
Advertising expenditures for radio and
television are predicted to expand at a

Footnotes continued from last page
revenues do rise faster then expenses. The
compound annual growth rate of total broadcast
revenues from 1973 to 1978 vas 14.8 percent and
that of expenses 13.4 percent (net income rose at a
20.3 percent compound annual rate). No reason why
this trend should not continue is evident

211
, "elevision and the New Technologies,"

remarks by Fred Silverman to the California
Broadcaster's Association. August 24. 1979.

212 
Presentation by Dr. David Blank to the

Broadcast Financial Management Association's 19th
Annual Conference. BrEodcasting. September 24.
1979. p. 32. This statement attributed to Dr. Blank
parallels a comment filed with the Commission by
CBS some fifteen years ago which experience shows
to have been quite accurate. As CBS stated:
... continously offsetting the effects of the rise

in CATV penetration. with its depressing effect on
station revenues, is the persistent rise in advertising
demand for television time:' "In other words, it will
be only in rare cases that the rise of CATV will in
fact. be rapid enough end large enough in magnitude
to cause an absolute decline in station revenues.
And this is precisely why it is so hard to find actual
cases of stations in which CATV growth can be
related to absolute declines in station revenues.
Comments of Columbia Broadcasting System. Inc..
in Docket 15971. July 23.1965 at 27. 29.

2 13
Broadcasting, May 5.1979. p. 114.

compounded annual growth rate of 14
percent for the next five years. 21'

184. In conclusion, it should be
emphasized that the approximately 160
markets and stations analyzed in Docket
21284 were not randomly selected.
Rather, most were brought to our
attention as representing the worst
instances of cable impact. They included
most one and two station markets, many
markets with high levels of cable
penetration and a larger complement of
imported signals (due to
"grandfathering") than otherwise
authorized, and a great many UHF and
independent stations. Following the
additional analyses conducted in
response to the comments in Docket
21284, our basic conclusions as stated in
the Report and in The No ice of
ProposedRulemaking have not changed.
We feel that it is unlikely that any
broadcast station will be significantly
harmed by a relaxation of our carriage
rules and extremely unlikely that any
viewer will be significantly harmed. By
contrast, the benefits of a relaxation of
our distant signal restrictions are
obvious: an increase in the opportunity
for diversity and competition both in the
economic marketplace and in the
marketplace of ideas. We believe that
existing levels of service to the public
are secure.

Conclusions
185. Traditionally, we have been

concerned that cable television, by
threatening the viability of local
stations, could cause a significant
reduction in television broadcast
service-especially for the poor and
rural consumers who would not be able
to purchase cable service. We were also
concerned that cable television might
cause a reduction in the external
benefits flowing to our entire society
because we felt that the additional
competition from cable television could
result in a decrease in the supply of
local public service programming
broadcast by television stations. Thus,

"I US. Ind6uda) Outlook IM US. Department
of Commerce. Industry and Trade Administration.
See also, for example. "Waking on the Suinny Side
of Wall Street." (an Interview with Mr. Bill Suter of
Merill. Lynch. Pierce, Fenner and Smith).
Bmoadcastin, January 28.190. p. 7- 'Forecasters
See A Mixed Outlook for Broadcasting in the
Eighties." Btotdcasting, September 24. 1979. p. 3.
Remarks by Gene Jankowski. Presldint or CBS/
Broadcasting Group. before the Academy of
Television Arts and Sciences, November 29, 1979
"Financial Impact of New Technologies- End of
Golden Age?" Telerision/&ldio Age, January 14,
1980. p. 66 "We'll Do Quite WelL Thank You,"
Rosenfield. Bnoadicathg. November 19. 1979. p. 8K
'TV Ad Picture Bright." W'shington Star April 2.

1980, p. F-I: "Double Digit Optimism For
Broadcasting Economy." BroadcacstirS Janltry 1.
1979, p. 40.

we have acted cautiously in
promulgating our cable television
policies in the face of considerable
uncertainty concerning the effect of
cable television on local television
broadcast service.

186. The information adduced in this
proceeding, however, has allayed the
fears we have harbored concerning the
risk of loss of service to non-cable
households. That risk has been found to
be very small. After almost three years
of intensive study, we have not found it
to be the case that competition from
cable television has redounded to the
detriment of non-cable households. This
finding is not attributable to our turning
a deaf ear to the most egregious cases.
To the contrary, we have analyzed
approximately 160 cases, many of which
have been brought to our attention as
instances where the local stations suffer
harm due to cable television. In the
cases that we have identified as having
audience declines during the 1972-1977
period, or revenue increases less than
the rate of inflation, we performed
further detailed analysis to determine
the extent to which cable television
appears to be a negative force on their
financial situations and, more
importantly, whether cable television
threatens the local television broadcast
service to non-cable households. We
found that cable television is not a
major negative force on the financial
situation of these stations and poses
little orno threat to their continued
operation.

187. We also analyzed carefully six
"grandfathered" markets and seven
independent stations that face
substantial competition from cable
television because of high marketwide
cable penetration and a large number of
distant signals. These cases are
representative of a marketplace
functioning essentially without any
signal carriage restrictions. We have
found that competition from cable
television does not appear to threaten
the continued operation of the local
stations in any of the cases analyzed.

188. We also inquired into the effect of
cable television on the public service
programming provided by local
broadcast stations. Here, we were able
to establish only a very weak
relationship between the two. In the
cases where we thought competition
from cable'television was most severe,
we estimated only a very small
reduction in the amount of local
programming provided by the broadcast
stations. Furthermore, we were unable
to establish theoretically or empirically
that cable television reduces the quality
of local programming. Competition from
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distant signals may actually, in some
circumstances,.increase the quality of
programming broadcast by local
stations.

189. Intuitively, the above findings
may seem somewhat surprising.
Certainly, the evidence demonstrates
that local broadcast itations will earn
less revenues and profits if distant
signals are authorized than they
otherwise would have if additional
distant signals were not permitted to be
imported. However, television broadcast
stations, including UHF independent
stations which traditionally have been
piesented to us as the industry's
weakest element, often earn
substantially more than a 'normal return
on their investments. Additionally, UHF
stations in intermixed markets, which
traditionally.have been our greatest
concern, often are helped by cable
television. But, perhaps more
importantly, the impact of additional
distant signals on local stations will
occur in a context of offsetting factors.
Increases in population and the demand
for advertising act to increase
substantially the revenues and profits of
local broadcast stations. Moreover, even
if cable penetration levels were much
higher than they are today, the audience
losses attributable to cable television
are small in relation to the yearly
growth in revenues and profits that we
observe for television stations. Thus, we
find that the risk of loss of service to
non-cable households appears to be
small. It seems unlikely that poor or
rural consumers will be denied '
television service because of additional
competition from cable television. The
existing levels of local public service
programming provided by broadcast
stations also seem secure and actually
are expected to increase because of the
entry of new stations into the
marketplace. Therefore, the costs to
non-cable households from deregulating
cable television appear to be
insignificant.

190. On the other hand, the benefits to
existing and potential cable households
from permitting the carriage of

Z additional signals are substantial.
Millions of households may be afforded
not only increased viewing options, but
also access to a diversity of services
from cable television that presently is
unavailable in their communities.

191. In summary, we believe that
relaxation of our distant signal carriage
restrictions will promote substantial
improvements in television service to
the public without causing any
significant risk of loss of the .existing
levels of service provided by local
television broadcast stations. We have

'found in our analysis of the evidence in
this proceeding that competition from
cable television has improved television
service to the public and will continue to
do so in the future. More specifically, in
terms of the criteria for evaluation of
these rules set forth, we do not believe
the elimination of the rules will have
undesirable distribution or external
effects and we believe their elimination
will promote the welfare of consumers
generally.

m. The Effect of the Syndicated
Exclusivity Rules on Television Service
to the Public

192. Existing rules, in addition to
establishing quotas on the number of
distant signals that may be carried,
require the deletion of particular
syndicate programs from those signals
that are carried, upon the request of
local television stations and in some
instances at the request of program
producers or distributors. 215

193. Because of their historical origin,
the intended function of these rules is
not as clear as it might otherwise be.
This history is set forth in some detail in
the Syndicated Exclusivity Report, (pp.
956-964) as well as more recently in
Geller v. FCC, 610 F. 2d 973 (D.C. Cir.
1979). Compressing a somewhat
complex situation dowh to its
fundamentals, this history reveals that
in 1971 the Commission was prepared to
adopt a set of cable television distant
signal carriage rules that contained no
limitations of the type now found in the
exclusivity rules. As the result of a
"Consensus Agreement" between major
elements of the cable television,
broadcast television, and television
program production industries, which
the Commission adopted in order to
facilitate the passage of copyright
legislation, the syndicated exclusivity
provisions were included in the rules.
Because of the process whereby they
were adopted, there was virtually no
economic analysis of theii functioning
either by the Commission or, apparently,
by the industry groups involved. 216 For
'this reason also there is no extended
"legislative history" or other articulation
of the rationale underlying the rules. In

21s Generally speaking, for purposes of these rules.

a syndicated program is any television broadcast
progrilm other then a network program, including
series programs, feature films, and-all other non-
network programs. See 47 C.FIL § 76.5 (p). The
provisions of the syndicate exclusivity rules are
more generally described in paragraphs 14-16
above.

2
'6In view of this it Is somewhat disconcerting to

find parties arguing that the economic analysis
which led to the adoption of the rules are as valid
today as in 1972. See, for example, Motion Picture
Association of America, comments in Docket 20988,
March 1, 1977 at 7.

part, it appears that they were Intended
as a response to the fact that cable
television systems operated outside of
traditional program supply markets as a
result of the operation of the Copyright
Act of 1909,21 creating what was
viewed as unfair competition between
cable television systems and television
broadcast stations. In our Syndicated
Exclusivity Report and in our Notice of
Proposed Rule Making In this
proceeding we concluded that this
consideration was coextensive with the
issue of copyright liability and not a
reason for retaining the rules.2

11 In
particular, we noted the statement in
Home Box Office v FCC, to the effect
that the Supreme Court's decision In
U.S. v. Southwestern Cable Co., 392 U.S.
157 (1977) "certainly does not establish
that 'unfair competition' requires the
general protection of broadcast
television," 19 and the same Court's
conclusion in CBS Television Network
Affilates Ass"n v. FCC, that our concern
over "unfair competition" was
essentially based on the possibility that
distant signal importation by cable
systems might threaten the viability of
local stations from the standp61nt of
allowing "debilitating economic
competition" and not "so much with the
'pirating' of signals per se'." 220 Nothing
in the comments received provides us
with any reason to alter our conclusion
in this regard.

194. A more explicit rationale for the
rules was set forth In the 1972 Cable
Television Report and Order where It
was said that the rules were intended
"to protect local broadcasters and
insure the continued supply of television
programming."-221 In view of this
statement, when we commenced our
review of these rules in our Notice of
Inquiry in Docket 20988, we sought
information on the following questions:

-If there were no cable television
syndicated program exclusivity
protection for television broadcast
stations, how would this effect their
ability to serve the public in those areas
they are licensed to serve?, and

-What effect do the syndicated
exclusivity rules have on the production

21735 Stat. 1075, as amended.
2"3Syndicated Exclusivity Report, supro, at paras.

17. 35, 51-52, Notice of Proposed Rule Maldng iI
Dockets 20988 and 21284 supra, at para. 01.

2 567 F. 2d at 41.
220555 F. 2d at 990.
21 36 FCC 2d at 169 (1972), More generally, It

might be said that the rules were adopted to
facilitate the passage of copyright legislation
applicable to the cable television Industry. This
rationale has been the subject of litigation and, as a
consequence of this litigation and the passage of
copyright legislation in 1970, the Commission is now
obligated to consider the continuing validity of
these rules pursuant to the Court's order In Collor v,
FCC, supra.
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and availability of syndicated
programming?

195. In our Syndicated Exclusivity
Report, we responded in terms of these
two concerns separately, noting,
however, that the form of the rules
suggests that they were principally
intended as protections for program
suppliers.22 That this is so is suggested
by the fact that the most extensive
protections are accorded the larger
market stations which presumably are
less in need of protection from
competition and from which program
suppliers obtain the bulk of their
revenues and by the provision of the
rules that permits the substitution of
additional (and conceivably more
attractive) programs in place of those
deleted.2 That this view is correct is
confirmed by some industry comments.
In our Notice of Inquiry in Docket 20988
we noted the statement of the National
Association of Broadcasters that, "[fln
terms of ameliorating impact on local
television stations the rules are largely
meaningless." m Comments from ABC,
state that "The important point is not
fractionalization impact at all. Having
decided upon the number of permissible
distant independent signals, the
Commission has established a
permissible degree of
fractionalization." 22s

196. However, because whatever
impact there is on program supply from
changes in these rules is derivative of
the impact they have on television
broadcast stations, we discussed each
separately in the SyndicatedExclusivity
Report and will do so here as well.

197. In our Report in Docket 20988 we
analyzed the effect of the syndicated
exclusivity rules on television service to
the public. We examined the effect of
the rules on the subscribers and
potential subscribers of cable television,
on local television stations, and on the
supply of television programming. We
concluded that the public interest would
be better served in the absence of the

rnSupro, at p. 976-977.
2In addition, some of the rights created by these

rules flow directly to program suppliers.
21Supra, at p. 953.
ruAmerican Broadcasting Companies, Inc.

comments in Docket 20988, March 1. 1977 at p. 34.
See also, for example, comments of Westinghouse
Broadcasting Co. in Dockets 20988 and 21284,
September 17.1979: "Nor was the primary intended
purpose of the rules to prevent station audience
fractionalization or diversion." (p. 7). Others have
made the point more bluntly. Barbara Ringer, the
Register of Copyrights wrote in 1972 that the rules
were "probably the most elaborate and intricate
copyright provisions ever promulgated anywhere."
Barbara Ringer, "Recent Cable Television
Developments in the United States Involving
Copyright," 3 Performing Arts Review No. 4, p. 581
(1972).

syndicated exclusivity rules for cable
television systems.

198. Television broadcast and
program production interests have
voiced numerous objections to the
findings of our Report. Many of the
criticisms leveled at our analysis in the
Report in Docket 21284 are repeated for
the analysis In the Report in Docket
20988. These criticisms are addressed in
Section II, infra, and that discussion is
not duplicated here. Several other
criticisms are directed to the analysis
which appears only in the Report in
Docket 2098a The discussion in this
section should, we believe, demonstrate
that these criticisms also are without
merit. Moreover, no new evidence has
been submitted which contradicts our
previous findings.2smThus we remain
confident that the public will be better
served without the syndicated
exclusivity rules.

199. At the outset we must emphasize
that the syndicated exclusivity rules
impose substantial welfare costs upon
the subscribers and potential
subscribers of cable television service.
The television programs that are
blacked-out pursuant to the syndicated
exclusivity rules are readily avilable at
cable head-ends and can be delivered to
cable subscribers at no cost. The fact
that cable subscribers are denied
programs when the marginal cost of
receiving them is zero violates a basic
efficiency criterion of modem welfare
economics.2 7 The resulting welfare loss
to cable subscribers is substantial. Our
Report in Docket 21284 found that the
demand for and the availability of cable
television service by and to consumers
is affected significantly by distant
signals. Thus the syndicated exclusivity
rules impose substantial costs upon the
subscribers and potential subscribers of
cable systems by restricting many of the
programming alternatives on distant
signals for which consumers are willing
to pay.28

2"Several comments from parties with both cable
and broadcast interests, including Storer
Broadcasting and tWe parties filing Jointly with Cox
Broadcasting. urge the elimination of the distant
signal carriage rules but retention and simplication
of the syndicated exclusivity rules. Storer
Broadcasting comments in Dockets 2 and
21284, September 171979;, Cox Broadcasting Co. eL
al. comments in Docket 2006 and 21284. September
17, 1979. No study or evidence ts offered in support.
however. Cox et. aL for example. flnding It
"unnecessary" and "presumptuous" to add further
specific data.

2nSee e.g.. ]ora R. Minaslan. "Television Pricing
and the Theory of Public Goods." Journal of Law
and Economics, Vol. 7 (October 1964). See also Noll.
Peck, and McGowan, EconomicAspects of
Television Regulation (1973).

18For estimates of the amount of programming on
distant signals that can be blacked out pursuant to
the syndicated exclusivity rules. see the Report in
Docket 20LM at pare. 5. It should be noted that we

200. Several parties disagree with our
conclusion that the syndicated
exclusivity rules impose costs on the
subscribers and potential subscribers of
cable television. For example, some
parties argue that the elimination of the
syndicated exclusivity rules will not
foster diversity because only duplicative
programming will be made available to
cable subscribers. Several parties also
criticize our reference to an earlier
proceeding before the Commission
concerning television re-runs ='where
the television networks and other
broadcasters presented evidence
intended to demonstrate the value to the
public of having alternative viewing
times for the same program. NBC argues
"in that proceeding, the issue was the
value of repeat broadcasts for the entire
viewing public not the 'very small
percentage' of cable subscribers on
systems presently required to comply
with the rules." 3 NBC has not
demonstrated, however, why repeat
broadcasts are of less value to this
segment of the viewing public nor why a
"very small percentage" would create
significant injury. Indeed, evidence
suggests that consumers are willing to
pay for such broadcasts.31

201. Fisher Broadcasting, Inc., by
providing share data for the top ten
primetime programs in the Seattle-
Tacoma market, makes a more specific
attack on our reference to the material
filed in the re-run proceeding (Docket
20203). In that proceeding a number of
individuals and organizations involved
in the production of television
programming were urging the
Commission to restrict the amount of
repeat or re-run programming shown on
the major television networks. The

have been unable to estimate precisely the effect of
the syndicated exclusivity rules on the growth of
cable televislon. There are many factors which
influence the decision whether to provide cable
television service to an area. Nevertheless. the
syndicated exclusivity rules reduce entrepreneurs'
willingness to risk their capital to provide cable
service because they reduce the expected returns
from providing that service.

2"Report and Orderhi Docket 20M. 61 FCC Zd
948 (197].

'upn. at n. 48 at p. 21. It should be noted that
by concurring in our derivation that only 4.4 percent
of all households presently can be affected by the
syndicated exclusivity rules. should broadcasters
fully exercise their rights. NBC lends credence to
our belief that the effect of eliminating the rules on
local broadcasters and program producers will be
small

See para. 93 and n. 32 In the Report Ln Docket
2 M& It should be noted that in ourSyndcoted
ExclusivitReport we did not dwell at length on the
costs these rules Impose because we found little
reason to retain them in terms of their own
Justification and wished to avoid, Insofar as
possible, any suggestion that the rules should be
eliminated to "promote" cable television. What we
are concerned with is the overall service the public
receives.



60220 Federal Register I Vol. 4~, No. 178 I Thursday, September 11, 1980 / Rules and Regulations

networks and various television station
parties were defending the re-run
practice. By way of illustrating why the
syndicated exclusivity rules decrease-
significantly the welfare of cable
subscribers even though the
programming lost under these rules will
generally be available at some time from
a local television station, we made
reference, in footnote 83 of our
Syndicated Exclusivity Report to the
contention of broadcasters in the re-run
proceeding that "with respect to prime-
time network programs only 14 percent
of the potential viewing audience
actually watches a program when it is
first broadcast."

202. Although Fisher Broadcasting has
attacked the 14 percent figure, when
carefully considered, these comments
actually appear to reinforce the point
made: namely, that during a single
broadcast of any particular program a
considerable portion of the potential
audience for that progrhm is either
watching another channel or not
watching television at all, and would,
for that reason, find alternative viewing
times for programs to be highly
desirable.2 3

2 Fisher's comments show
that during January 1979 the ten most
popular prime time programs in the
Seattle-Tacoma market were viewed, on
average, by about 32 percent of the
potential audience.2 3 Clearly, the
average audience reached by all prime
time network programs will be far below
the figure for the ten most popular, the
average audience for all network
programs will be lower than the prime
time average, and the typical syndicated
program will, in any particular showing,
reach even a smaller part of the whole
potential audience. Thus, Fisher's
comments tend to reinforce the point
that a considerable portion of television
households do not view a program when
it is first broadcast. "Duplicative"
programming can therefore offer many
households trse diversity. Thus, we
believe that the syndicated exclusivity
rules reduce both program diversity to
some cable subscribers and "time

=2 The value of alternative viewing times to the
public is illustrated by the home video recorder
business in which consumersrare making
substantial investments for the principal purpose of
making possible alternative television viewing
times. See, for example. D. Agostino, R. Johnson,
and H. Terry, "Home Video: a Report on the Status.
Projected Development and Consumer Use of
Videocassette Recorders and Videddisc Players."
Feb. 1880: "it is clear that the principal use of the
VCR to date Is for time-shift viewing." p. 61. The
loss of programming by virtue of these rules is a
major source of complaints to the Commission from
cable subscribers.

. 2
3See Fisher Broadcasting, Inc.. comments in

Dockets 20988 and 21284, September 17. 1979. See
also the Report and Order in Docket 20203, 61 FCC
2d 946 at n. 5 of Appendix A (1976).

diversity" to others.2 We believe these
reductions diminish significantly the
welfare that subscribers and potential
subscribers derive from cable television.

The Impact of Eliminating the
Syndicated Exclusivity Rules on Local
Stations

203. As indicated, the syndicated
exclusivity rules were adopted, in part,
"to protect local broadcasters." 25 Our
Report in Docket 21284 analyzed the
effect of distant signals, in the absence
of blackouts resulting from the
application of the syndicated exclusivity
rules, on television service to the
public.2 36 We found that protection of
local stations against competition from
distant signals imported by cable
systems served no public interest
purpose. This finding largely moots any
concern that the syndicated exclusivity
rules are necessary to promote the
public interest by protecting the
operation of local stations because the
effect of the syndicated exclusivity rules
on local broadcast service is a subset of
the larger, encompassing effect of
unregulated distant signal carriage.
Nevertheless, since the effect of the
syndicated exclusivity rules on program
supply is derivative of the effect of the
rules on local station audiences, we
provided estimates of the amount of
audience that is subject to shelter by the
rules in order to gauge the effect of the
rules on program supply.

204. To determine the effect of the
syndicated exclusivity rules on local
station audiences we would have liked
to compare the distribution of cable
viewing to distant signals for instances
in which the rules were and were not in
effect. By taking the difference between
these two distributions we would have
been able to determine directly the
amount of audience that is protected by
the rules. Unfortunately, the requisite
data for such an exercise were
unavailable. Even today it appears that
syndicated exclusivity protection is not
requested or provided on a wide-scale
basis.

205. Our Report, however, established
that the audience subject to shelter by

'See also 47 C.F.R. Part 76.151(a) which requires
cable systems in the top fifty television markets to
black-out for a period of one year. upon request
from the copyright holder, first-run syndicated
programming imported from distant markets, even if
the progaramming is not broadcast in the local
market.

I5 Cable Television Report and Order. 36 FCC 2d
at 169 (1972).

2"It should be noted that most of the studies of
audience impact due to cable television in this
proceeding measure the results of a marketplace
functioning without syndicated exclusivity
restrictions. See para. 55 of the Report in Docket
2098&

the syndicated exclusivity rules Is equal
to a percentage of the total audience
loss attributable to te absence of
exclusivity protection.31 We assumed
this percentage to be equal to the
percentage of all distant programming
that potentially could be blacked out
pursuant to the rules. Thus, If cable
television diverts 10 percent of the
audience of a local television station In
an unregulated market (i.e., there are no
distant signal carriage or syndicated
exclusivity restrictions) and 40 percent
of the distant programming carried by
the cable systems could be blacked out
pursuant to the syndicated exclusivity
rules, we assumed that 4 percent of the
local station's audience could be
protected by the syndicated exclusivity
rules. Or, stated differently, the potential
impact of eliminating the rules on the
local station's audience in this case Is
estimated to be 4 percent.

206. We employed the study by Dr. R.
E. Park of the Rand Corporation to
estimate the percentage of time that
distant signals on cable could be
blacked out pursuant to the syndicated
exclusivity rules under various local
market conditions. 85 Park's work Is tho
only published article on the subject of
which we are aware and his estimates
are broadly consistent with those
provided by various parties in this
proceeding.239 We applied Park's "black
out" percentages to his estimates of
audience diversion due to cable in an
unregulated market 240 to determine the
protection which potentially could be
afforded to local stations by the
syndicated exclusivity rules. Park's
audience estimates were employed
because the results are presented In a
form which facilitates ready application
of the "black out" percentages
appearing in his earlier study. We took
care to emphasize, however, that we
believed Park's estimates of audience
diversion' due to cable were overstated

207. Approaching the Issue of
audience diversion from the elimination
of the syndicated exclusivity rules
conservatively, we explored the
potential impact at both current cable

27 To simplify the analysis and be conservative In
terms of audience impact we assumed that no
program substitutions would be made.

1R. E.'Park; The Exclusivity Provisions of the
Federal Communications Commission's Cable
Television Regulations," The Rand Corporation,
June 1972.

"2See. e.g., the Comments of the National Cable
Television Association In Docket 20908, March 1,
1979.

20R. E. Park. "Audience Diversion Due to Cable
Television: A Statistical Analyses of New Data."
the Rand Corporation. Prepared for the Federal
Communications Commission. January 1079.
attached as Appendix A to the Report In Docket
21284.
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penetration levels and anticipated future
penetration levels. Under present
conditions we found that the syndicated
exclusivity rules, should broadcasters
fuly exercise their rights, would protect
no more than one percent of the
audience for any local station.241 In the
long-term we estimated that the
maximum possible audience protection
from the rules for some local stations
may approach nine percent. We noted,
however, that this estimate was
overstated because of the use of the
Park audience model. The estimates for
the long term also were dependent on
the assumption that the grandfathering
provisions of our rules would no longer
be applicable. Thus we concluded that
the exclusivity rules would protect much
less than nine percent of the potential
audience for any broadcast station in
the foreseeable future.

208. This conclusion was corroborated
by our findings in the REPORT IN DOCKET
21284. For example, in our
grandfathered market analysis the
largest audience loss due to cable for
stations that would be able to exercise
their rights to protection but for the
grandfathering provisions of our rules
was between 4 and 7 percent for the
VHF independent station operating in
San Francisco, California. The
syndicated exclusivity rules could
protect no more than between 2 and 4
percent of this station's potential
audience if the grandfathering
provisions were eliminated. 242 Similarly,
if syndicated exclusivity protection were
afforded to the stations in our
grandfathered market analysis suffering
the largest audience losses due to cable
(i.e., those stations licensed to Palm
Springs, California which are not
entitled to protection because they
operate outside the top hundred
markets), the audience protected for
these stations would be no more than
about I to 2 percent.2 It is important to
note that the grandfathered markets
analyzed in the Report in Docket 21284
are extreme cases because of the high
levels of marketwide cable penetration
and the large number of distant signals
that are imported by the cable systems.
Thus, it is clear that even in the long
term the syndicated exclusivity rules

" We also showed that very little protection
would be afforded to broadcast stations in the
smaller markets if the rules were applicable there
because of the small amount of syndicated
programming purchased in these markets.

2aThis calculation is based on the estimate that
63 percent of the distant programming could be
blacked out. See the Report in Docket 209W8 at para.
59.

U5 In this case we estimate that only 10 percent of
the distant programming could be blacked out
pursuant to the syndicated exclusivity rules. See id.
at n. 48.

can afford local broadcast stations very
little audience protection.

209. We concluded that the
maintenance of the syndicated
exclusivity rules would provide no
improvement in the television service
provided by local stations. We found
that the level of profits for the television
industry is expected to continue to
increase even without any protection
against distant signal importation by
cable television systems and that cable
television has little effect on the local
public service programming provided by
broadcast stations.

210. Several parties have voiced the
same general criticisms of our analysis
of audience diversion due to cable in the
Report in Docket 21284 to our analysis
of audience diversion due to the
elimination of the syndicated exclusivity
rules in the Report in Docket 20988. For
example, NAB contends that the
"Commission's treatment of audience
losses resulting from importation of
duplicative syndicated programming is
inadequate, primarily because of the
Park study on which it relies is flawed
and inadequate." '"In its section on
syndicated program exclusivity, INTV
states that "of particular concern to
INTV is the failure of the Cable Bureau
to analyze impact in terms of 'fringe
time'-the time period before and after
prime time." 2" Capital City et al. argue
that the long-teri incremental effect of
eliminating the syndicated exclusivity
rules should include audience diversion
due to the normal growth of cable
television that is not attributable to the
elimination of the rules. However, we
have already shown in detail the
invalidity of these general criticisms in
the previous section of this Report and
Order, and, viccordingly, we do not
believe it would be fruitfud to reiterate
that discussion here.

211. A few parties also have directed
criticisms to the analysis appearing only
in the Report in Docket 2098& For
example, the Joint Motion contends that
"it appears that the presentation of the
basic findings of the Park Study in the
Economic Inquiry Report [sic] is replete
with numerous errors, which raise very
serious questions as to the
Commissioners' reliance on the staff
summaries rather than the Park Study

2
"Supra. n. 93 at p. 143.

2
'Supr. n. 94 at p. 34. Several parties also

suggest that impact should be analyzed in terms of
syndicated programming because audience
diversion during syndicated programming is greater
than average and the revenue/audience ratio for
this programming also is greater thin average. We
,iew this suggestion as functionally equivalent to
that of analyzing Impact in terms of early fringe. It
makes very little difference to the "bottom line"
estimates of audience diversion in either case. See
Section II above.

Itself Thus, for example, on Tables 2
and 3 in the Report (presented on pages
35 and 37), the 'percent Audience Loss'
figures cited are fractions of the actual
Park data.'" (Emphasis in original.)
We believe this criticism may have been
voiced because of petitioners'
inadvertently regarding the tables
referred to as part of the Economic
Inquiry Report when they are in fact
found in the Syndicated Exclusivity
Report. In any event, the parties
obviously did not understand that the
estimates in Tables 2 and 3 were meant
to be fractions of the actual Park data.
These tables provide estimates of the
effect on local station audiences of
eliminating the syndicated exclusivity
rules. The Park study provides estimates
of the overall audience diversion due to
cable in the absence of distant signal
restrictions and syndicated exclusivity
protection. Since not all of the
programming on distant signals could be
blacked out pursuant to the syndicated
exclusivity rules, only a fraction of the
total audience diversion due to cable in
an unregulated market could be
protected by the rules. Thus the "serious
questions" raised by the Joint Motion of
the "staff summaries" represent a
misunderstanding on the petitioners'
part.

212. Capital City et al. contend that
the Commission's procedure for
estimating the potential effect of
eliminating the syndicated exclusivity
rules on local station audiences
"seriously understates the actual likely
impact in markets [with eight local
signals] since Park has calculated the
extent to which artypical distant signal
Is blacked out by the syndicated
exclusivity rules only in markets with
six or fewer local stations." 2" For
example, in the Report in Docket 21284
we reported that Park estimates that 63
percent of distant programming could be
blacked out pursuant to the syndicated
exclusivity rules in markets with six
local stations. Since Park did not
estimate the percentage of distant
programming that could be blacked out
in markets with eight local stations, and
in the absence of other estimates for
these markets, we assumed that 63
percent of the distant programming
could also be blacked out in markets
with eight local stations. We do not
believe this assumption leads to a"serious" understatement of audience
diversion. For example, even if 80
percent of the distant programming
carried by cable systems in markets
with eight local stations could be
blacked out pursuant to the syndicated

"4Suprzm a 9-. at 24.
11 Supm n. 91. al 15.
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exclusivity rvles, our estimates in Table
2 for the near-term would increase by
only one percentage point and our
estimates in Table 3 for the long-term
would increase at most by "only two
percentage points. I

213. INTV alleges that "the Comments
and Reply Comments filed by INTV in
Docket 20988 demonstrated the need for
the syndicated program exclusivity
rules. The Cable Bureau did not
contradict (or even respond to) INTV's
arguments." 2 48 The theme of INTV's
most substantive argument in the
referenced comments was that "the
syndicated program exclusivity rules are
still of continued importance for the
future viability of the independent
television industry." 2 49 To substantiate
its argument, INTV had presented
audience data for cable-and non-cable
housholds in Seattle and San Francisco.
INTV had 6ntended that "these
examples clearly indicate the
fractionalization of audience which
takes place as a resulf of importation of
distant signals when there is no
exclusivify protection. The Seattle-
Tacoma and San Francisco-Oakland-
San Jose markets are not atypical, and
what is happening there provides an
insight into what will be happening in
other markets in the future as cable
continues to develop." ?9 We agreed
with the latter statement. It is precisely
the reason for which we analyzed the
effect of cable television on the local
independent stations in these
markets. 1 This analysis constituted our
response to INTV's comments. We
found that cable televisipn augments the
audience of the independent station in
Seattle by 3 to 5 percent and increases
the audience of the two UHF
independents in San Francisco by an
even greater amount.2 5 2 On the other

2
'"Supra, n. 94, at p. 3s.

2"Assoclation of Independent Television
-Stations. Inc. comments in Docket 20988, March 1.
1977. INTV also claimed that- 1) syndicated program
exclusivity protection was a basic tenet of the
"Consensus Agreement"; and 2) the syndicated
program exclusivity rules do not cause cable
viewers to lose any programmting, but rather, foster'

- diversity of programming to the public. At para. 48
of the Report in Docket 20988, we said that we did
not regard the Consensus Agreement as a reason to
refrain from rules changes and INTV has made no
new argument not considered at that time. In this
regard, see also Celler v. FCC, 010 F. 2d 973. (D.C.
Cir. 1979) requiring that these rules be reviewed. At
paras. 69 and 91-3 the Syndicated Exclusivity
Report we concluded that the rules adversely affect
the subscribers and potential subscribers of cable
systems.

Mid., at p. 19.
2,

t 
See the Report in Docket 21284 at paras. 127-

129.
25

2
it is perhaps worth noting that Kaiser

Broadcasting. then the licensee of KBHK-TV. one of
the two UHF stations in San Francisco, in its March.
7.1977 filing in Docket 20988 (pp. 16-17] relied on

hand, the VHF independent in San
Francisco loses between 4 and 7 percent
of its audience due to cable television
and only a percentage of this diversion
would be attributable to the absence of
syndicated exclusivity protection.
However, we found this station has
realized treniendous growth in revenues
and profits during the period for 1972 to
1977. Thus we rejected INTV's
contention that the syndicated
exclusivity rules were essential to the
viability of independent television -
stations.

214. In its latest comments in this
proceeding dated September 17,1979,
INTV refers to the study performed by
Roger Cooper and Associates, submitted
as comments by McGraw-Hill
Broadcasting Company, Inc. and Storer
Broadcasting Company for additional
support for the proposition that some
independent stations would not be able

'to remain viable without the ability to
protect at least the portions of their
schedules being duplicated by distant
signals. The Cooper study allegedly
demonstrates a reduction in the
audiences of the Bakersfield stations of
more than 69 percent. We analyzed the
effect ofcable television on the stations
in Bakersfield in our grandfathered
market analysis in the Report in Docket
21284. We found that while these
stations may lose as much as 13 percent
of their potential audience due to cable,
their revenues had increased by almost
$3 million from 1972 to 1977, an increase
of over 100 percent. Thus we believe the
contention that some stations will not
remain viable without syndicated
exclusivity protection is simply invalid.

215. Several parties also have
advanced some unsupported theories
concerning the syndicated exclusivity
rules in their comments-to ourNotice of
Proposed Rulemaking in Dockets 21284
and20988. For example, NAB claims
that "the lack of syndicated exclusivity
protection may result in total
withdrawal of syndicated programming
from local broadcast exhibition." 2 5 3 This
claim is without merit. Program
syndicators attempt to sell their product
in virtually every market regardless of
the potential audience size, provided
they can cover their distribution costs.
Thus we find it extremely unlikely that
these syndicators will not sell their

the INTV filing in complaining of the adverse
audience effects of cable operations without noting
that the INTV data showed KBHK-TV's cable
audience share to be almost triple that which it
received off-the-air. In addition, the data supplied
by INTV. which purported to reflect the entire San
Francisco ADI, actually did not include San
Francisco. Alameda County west, or Napa County
north. More complete data is shown for KBHK-TV
at p. 811 of the Economic Inquiry Report

naSupra, n. 93, at p. 19..

products to the stations in a market
because they attract at most a few
percent less audience due to the
absence of syndicated exclusivity
protection. In fact, the stations in our
grandfathered market analysis do
purchase programs that are imported by
cable television systems from distant
markets. Additionally, syndicators often
sell the same programs to stations
situated in adjacent markets such as
Washington, D.C. and Baltimore,
Maryland, where the programs from
both markets can be received readily by
a large proportion of the households in
these markets, Moverover, there are
many sources of program supply. If one
syndicator refuses to sell its products in
a market, its competitors eagerly will fill
the void. Thus we cannot accept the
argument that syndicated exclusivity
protection is essential for local stations
to be able to compete in the
marketplace.

216. Nor can we accept the argument
advanced by several parties in this
proceeding that the financial b ase of
television is such that the industry could
not survive in the absence of program
exclusivity. Local stations are aware of
the competition that they face and
negotiate over the price of syndicated
television programming accordingly. The
syndicated exclusivity rules restrict
competition and thereby protect the high
profits that television broadcasters
capture in the absence of competition, In
contrast to the allegations raised In the
comments, we believe-that Increased
competition from cable television will
not decimate the television broadcast
industry, but rather will act to Improve
the performance of television
broadcasters.

217. In summary there has been little
criticism directed specifically to our
analysis of the potential effect of
eliminating the syndicated exclusivity
rules on local television stations.
Moreover, we found these criticisms to
be without merit. Several parties also
have reiterated their general criticisms
of our findings of the overall effect of
distant signals on local stations. These
criticisms have been shown to be
invalid in Section II, infm. It should also
be noted that no new evidence has been
submitted since our issuance of the
Notice of Proposed Rule Making in this
.proceeding that shows our conclusion
concerning audience diversion is
incorrect. Therefore, we remain
confident that the potential effect of
eliminating the syndicated exclusivity
rules on local station audiences will be
minor. In the near term the loss to any
local station would be no greater than
about I percent. In the long run the

No. 178 / Thursday, September 11, 1980 / Rules and Regulations60222 Federal Register / Vol. 45,
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effect will be greater, but in all
likelihood will be considerably less, for
all stations, than our theoretical worst-
case projection for some stations of 9
percent. For example, our case studies
suggest that the potential impact of
eliminating the syndicated exclusivity
rules will rarely be as large as 4 percent
for any station in the foreseeable future.
We have relied upon the evidence in the
Report in Dobket 21284 and the analysis
of Section I of this Report and Order to
conclude that audience deversion of this
magnitude will not hinder the television
service provided by local broadcast
stations.

The Impact of Eliminating the
Syndicated Exclusivity Rules on
Program Supply

218. The syndicated exclusivity rules
were, as indicated above, rationalized
when they were adopted not only as
protections for local television
broadcasters but as necessary "to insure
the continued supply of television
programming." 2s" In the proceeding
section we determined the protection
that the rules afford local broadcast
stations will not lead to any significant
benefits for consumers in the
foreseeable future. Thus, we are left in
this section with the determination of
the effect of the rules on program
supply. It should be emphasized,
however, that the effect of the rules on
program supply is derivative of the
effect of the rules on local broadcasters.

219. Traditionally, we havebeen
concerned that without syndicated
exclusivity protection the production of
television programming would
diminish - We thought that if local
stations would pay less for programming
because of the decreased audience they
would attract in competition with less
proximate broadcasters and if producers
were not indemnified by cable television

I Cable Television Report and Order supra, p.
169.

It should be noted that our authority to adopt
remedial regulations in response to concerns of this
nature is far from clear. In another proceeding (the
TV re-run proceeding referred to above) the
Commission raised questions "as to whether this
subject-the welfare and viability of the program
producton industry and employment in it-affords
a basis for-Commission regulation in the public
interest." Report and Order in Docketm2023, 61 FCC
2d 946, 950 [1976). The situation presented was
found-to afford no basis for action and the
Commission went on to say:

We are persuaded that it is not this Commission's.
province to engage in regulatory action [by role or
otherwise] with the purpose, or largely for the
purpose of furthering employment or economic
conditions in a particular industry or a particular
part of the country. While tha Communications Act
terms "public interest, convenience and necessity'
encompass many concepts, and their scope has
grown wider with time, there is no reason to believe
it extends this far. (footnote omitted). Id at 50.

systems for the use of their product. the
economic incentive to produce original
works would diminish, resulting in a
reduction in the supply of programming.
Thus, the syndicated exclusivity rules
were adopted, in part. as a copyright
remedy for the retransmission of
broadcast signals by cable systems.

220. Our Report in Docket 29M8
analyzed the effect of the syndicated
exclusivity rules on program supply
even though we doubted the authority of
this Commission to assign copyright
liability for the retransmission of
broadcast signals by cable television
systems in the absence of debilitating
economic competition to local broadcast
stations. Our analysis, however, was
predicated upon the applicability of the
compulsory licensing system established
by Congress. Thus we investigated the
effect of the syndicated exclusivity rules
on program supply under the auspices of
compulsory licensing. A summary of
those findings is presented here.

221. Our Report in Docket205
found, unsurprisingly, that the price of
television programming is determined
by the interaction of supply and demand
in the marketplace. The prices paid by
television broadcast stations for
programming were shown to be
correlated strongly with advertisers'
demand for commercial time, thus
corroborating the expectation that the
revenue a broadcaster anticipates for
exhibiting a particular program will
affect significently the price paid for the
program. We determined. therefore, that
the effect of the syndicated exclusivity
rules on the price paid for television
programming by local stations depends
largely on the amount of audience that
the rules protect. We had found.
however, that the elimination of the
rules would reduce local station
audiences by no more than about I
percent at the present time, even if all of
the stations that were entitled to
protection were receiving it. Thus we
concluded that the elimination of the
syndicated exclusivity rules would have
a minimal effect on the prices paid for
programming and therefore would have
no perceivable effect on the supply of
television programming over the near
term. Or, stated differently, we
concluded that the rules do not confer
any present benefits on the public in the
form of an expanded supply of
programming.

222. Over the long term we had found
that the audience protection afforded by
the syndicated exclusivity rules would
increase, theoretically approaching nine
percent for some stations, although the
likely figure would be much less. Thus
we analyzed more carefully the

potential effect of the rules on the
supply of programming in the long run.
We were unable to establish any
definitive effect. For example, while
local broadcasters may pay less for
programming because of the reduced
audience resulting from the unrestricted
cable importation of distant signals, we
noted that it is likely that these distant
stations will pay program producers
more because of their increased
audience circulation. We found that
total payments to producers from
broadcast stations may remain
unchanged or may even increase as a
result of the elimination of the
syndicated exclusivity rules. However.
even if the elimination of the rules were
to affect adversely the total payment to
producers, we could not determine
whether this would cause any
perceivable reduction in the supply of
programming in comparison to what it
otherwise would have been. For one
thing, the importation of distant signals
by cable television plays only a very
small part in determining the overall
payments to producers. OurReport
found that both the overall payments to
producers and the supply of television
programming vil continue to increase
over the long term even with the
complete deregulation. of cable
television. Second. we were unable to
establish that reduced payments to
producers would affect significantly the
supply of programming. We noted the
divergence of scholarly thought on this
matter appearing in the literature.
Essentially, thereis general
disagreement about the extent to which
lower payments to producers merely
result in lower rents being paid to
performers and other factor inputs For
example, some authors argue that
reduced payments show up largely as
reductions in rents paid to performers
without adversely affecting the supply
of programming to any significant
degree. We were unable to test this
theory empirically, however, because of
the general unavailability of data on the
program production industry.

223. Finally. we noted that even if the
above chain of events would unravel in
a manner that resulted in the supply of
programming being less than what it
otherwise would have been with the
protection afforded by the syndicated
exclusivity rules, the Copyright Revision
Act of 1976 provides a mechanism to
prevent any adverse reallocation of
resources from the program production
industry to the cable television industry
from occurring.2-6 Thus we were unable

317 US.C. I am b)(21(Cl.Mregeerauy we
noted that Cogress has implemented this copyright

Footnotes continued on nex page
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tp ascertain that the supply of
programming would be less than what it
otherwise would have been in the long
term because of the elimination of the
syndicated exclusivity rules.

224. Our Report concluded that the
near-term effect of eliminating the
syndicated exclusivity rules on program
supply is inconsequential. We found the
effect in the long term to be less
determinate, but we were able to
conclude confidently that the program
production industry will continue to
prosper and the overall supply of
television programming will continue to
expand.

225. The criticisms of our analysis of
the effect of the elimination of the
syndicated exclusivity rules on the
supply of programming include no
attempts to refute its results empirically.
No new evidence has been submitted to
contradict our findings that (1] the
program production industry will
continue to prosper, (2) the supply of
programming will continue to expand,
and (3) the elimination of the syndicated
exclusivity rules will not threaten the
continued supply of programming. In the
previous section we demonstrated that
all of the available information leads
conclusively to the result that the.
sypdicated exclusivity rules will provide
very little audience protection to local
broadcast stations into the foreseeable
future. This evidence-alone-would
seem to foreclose the possibility of any
adverse effects on program supply
resulting from the elimination of the
syndicated exclusivity rules.
Nevertheless we feel obliged to respond
to some additional contentions from the
comments received in some detail.

226. Ancient Data. Our Report in
Docket 20988 stated that the price paid
for television programming by local
broadcast 'stations is determined by the
interaction of supply and demand in the
marketplace. We theorized that prices
are greater where advertisers; demand
for commercial time is greater (i.e., in
the larger markets) and provided some
evidence to support this theory. The
evidence consisted of the average price
per broadcast episode paid by stations
for syndicated services in 1968. Our
conclusion from this analysis was that
the revenue a broadcaster anticipates
from a program strongly influences the
price paid for that program. The Joint
Motion's response to this analysis is
that "the reliability and probative value
of such ancient data merits serious

Footnotes continued from last page
remedy for cable television, because of the market
failure resulting from the unreasonably high level of
transaction costs that cable operators would face in
bargaining for programming.

exploration." 2 The Joint Motion,
however, does not proffer any
alternative hypotheses that the new
data could be used to test. We find no
dispute in the record that the revenue a
broadcaster expects from exhibiting a
particular program will affect
significantly the price paid for that
program. Thus we find the Joint
Motion's contention to be without merit.

227. Elimination of the Rules Would
Be Detrimental to the Production of
Syndicated Programs. Our Report in
Docket 20988 estimated the effect of,
eliminating the syndicated exclusivity
rules on local station audiences over the
entire day. For example, we found that
elimination of the rules would result in
no more than about a 1 percent loss in
audience for any broadcast station at
the present time. Capital City et al.,
argue that estimation of the "total
average audience [loss] if the syndicated
exclusivity rules are terminated, is
irrelevant to the question of how much
particular syndicated programs will be
worth to the television station and its
advertisers, since specific syndicated
programs broadcast by local stations
will lose considerably more of their
audience." Based upon this belief,
Capital City et al., conclude that "the
Commission has drastically
underestimated the potential impact io
the syndicated programmig
industry." 2

5 Similarly Metromedia, Inc.,
argues that the elimination of the
syndicated exclusivity rules would
"drastically disadvantage non-network.
programs vis-a-vis network
programs." 29 We disagree with these
assessments. We believe the syndicated
exclusivity rules protect the audiences
of both network and non-network
programming of local network-affiliated
stations. For example, application of the
rules often results in a substantial
number of blackouts on distant signals
during prime time when network-
affiliated stations are broadcasting
network programs. 2 60 This reduction in
viewing options translates into
increased viewing of prime time

='Supra, n. 92 at p. 32.
asSupra, n. 91 at 17-18.
n9 Comments of Metromedia, Dockets 20988 and

21284, September 17, 1979 at ii.
24OSee, e.g., the Comments of the National Cable

Television Association, Inc., Docket 20988. March 1,
1977. In the past cable systems generally have not
substituted programming during blackouts because
the marginal cost of program substitution exceeded
the marginal revenue. See, e.g.,.B. M. Mitchell and R.
H. Smiley, "Cable, Cities, and Copyrights." 5 Bell
fournal of Econ. and Management Sci. 264 (1974).
This may change somewhat with the increased
availability of broadcast signals via satellite.
However, without distant signal restrictions.
application of the syndicated pxclusivity rules will
result in blacked out channels, including during
prime time.

network programming. Additionally, our
Report showed that independent
stations, which broadcast mostly
syndicated programs, often receive less
protection from the syndicated
exclusivity rules than network-affiliated
stations operating in the same market,
Thus, while audience data are not
available to estimate the effect of the
syndicated exclusivity rules on
syndicated programming versus local or
network programming, we do not
believe the differences are large enough
to alter our conclusion. 21 We are not
persuaded that the elimination of the
syndicated exclusivity rules will
disadvantage any one particular
segment of the program production
industry. But, more importantly, we
believe that the elimination of the rules,
because of its very small effect on local
station audiences and thus program
producers, will benefit the subscribers
and potential subscribers of cable
television without subjecting non-cablo
households to any significant risk of loss
of service.

228. Compulsory License Fees Are
Too Low. Several parties have alleged
that the compulsory licensing fees are
too low and/or that the present
copyright legislation is inadequate.
These parties also contend that
elimination of the syndicated exclusivity
rules will compound this problem.
Finally the parties claim there is no data
to justify our belief that the compulsory
licensing fees may be adjusted to enable
program producers to reboup fully any
losses that may occur to them as a result
of the elimination of the syndicated
exclusivity rules.

229. At the outset, we must establish
that this Commission has no authority to
invalidate the copyright solution for
cable television imposed by Congress or
to adjust compulsory licensing fees.202

Any revision of the fees in light of now
evidence of this nature can be made
only by Congress or by the Copyright
Royalty Tribunal. Moreover, It would be
difficult for us to determine the
appropriate level of fees. For example,
Congress' goal in establishing the fees
appears to have been to offset "the
damage to the copyright owner" from
the distribution of a program "in an area

2"For example, in the previous section we found
to be without merit the industry's claim that
accounting for the difference in impact from cable
television during early fringe (i.e., the periodin
which mostly syndicated programming is broadcast)
would significantly affect our results. Moreover, the
effect of the syndicated exclusivity rules on local
station audiences is much less than that of
unfettered distant signal carriage. Thus accounting
for differences between program types in this case
is even less likely to affect our results.

znFor further discussion, see Section IV.
I
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beyond which it has been licensed."
Congress exempted cable systems from
paying for the right to carry programs
purchased by the local stations and by
the national networks because such
carriage "does not injure the copyright
owner." 2" Congress said the copyright
owner contracts for these programs on
the basis of receiving viewership in
cable households and "is compensated
accordingly." 2" However, we believe
this rationale may also apply to all
distant programming carried by cable
systems, especially that of
superstations. For example, there is fio
disagreement in the record that
superstations presently are paying
programmers for their increased
circulation.2eWe cannot determine,
however, whether this is a stable
equilibrium because we do not know
whether these stations will receive
additional revenue for distant cable
viewing. Thus we cannot determine
whether the fees are too high or too low
given our perception of Congress' goal in
setting them. If distant audiences are
compensated for, the fees will be too
high. Nevertheless all of these factors
were considered by Congress in its
determination of the appropriate fee
level. Thus we believe the complaints
and allegations raised in the comments
concerning the adequacy of the present
copyright legislation for cable television
have been directed to an inappropriate
forum.

230. Furthermore, Congress has
mandated the Copyright Royalty
Tribunal to make determinations
concerning the adjustment of reasonable
copyright royalty fees if the syndicated
exclusivity rules are changed. Any
adjustments must be reasonable and the
Copyright Royalty Tribunal shall
consider, among other things, the
economic impact of the rule change on
copyright owners and users in
determining the reasonableness of the
fees. Thus we cannot accept the
assertion that the elimination of the
syndicated exclusivity rules will
adversely affect copyright owners
because of the inadequacy of the
present fee schedule. We also do not
believe any data are necessary to
support our belief that owners of
copyrights will not go unindemnified
should a change in the syndicated
exclusivity rules do "damage to the

20 Report of the House Committee on the
Judiciary, Copyright Law Revision. H. Rep. No.
94-1476, 94th Cong.. 2d Seas. 90 (1976).

%4 Id.
2" Id.
2"See, e.g., Superstation. comments in Docket

21284, September 14. 1979. See also Tribune
Company, comments in Dockets 20988 and 21284,
September 17 1979.

copyright owner." 2" Moreover, we do
not have jurisdiction to protect program
producersperse. Thus we find the
contentions raised by the commenting
parties to be without merit.

231. Distant Cable Viewers Are
Worthless. Our Report in Docket 20988
stated that to the extent that television
stations are able to receive
compensation for the audiences they
attract in distant markets we expect
their demand for television programming
will increase, resulting in greater
payments to producers. We concluded
that there has been insufficient
opportunity to date for the relevant
markets to adjust because we are in a
transitional period in the growth of
superstations. NBC contends, however,
that "distant viewing is of no value to
local advertisers on the 'superstations'
and is not considered economically
significant to warrant any substantial
increase in the price at which the
'superstation' sells its time." -a

Similarly, MPAA cites the Report and
Order in Docket 20487, 57 FCC 2d 625
(1976), where the Commission said
"distant cable carriage, at this time,
does not generally appear to be of
significant value to television stations."
The reasons specified by the
Commission for this conclusion were: (1)
the existence of the syndicated
exclusivity rules, (2) the lack of
information concerning viewing in
distant cable communities, (3) the
likelihood that distant audiences are
worthless to local advertisers, and (4)
the possibility that distant signal -
carriage might not be adequate ta reach

w'The Copyright Royalty Tribanal to empowere
to adjust the ratio if the Coamisslon rules are
changed any time after April m5, 1w&5. It ahould be
noted that a number of such changes have almady
been made (see, for example. First Report and
Order in Dockt 2053, 58 FCC 2d 442 (i197)
(a@ecity statioas) and Report and Order in Dwcket
20496,88 FCC 2d 218(1PM7 (expanded. UHF
carriage)], but insofar as we are aware no request
for a revision of the fee asructure has even been
iled with the Royalty Tribunal

3Supr. n. 48 at 15. These comments may be
contrasted with those of McGraw.Hill Broadcasting
(a TV station licensee) In Docket 0SS. March 1.
1977, p. 20. that "It is already McCGaw.HiIls
experience that national and regional advertisers
are beginning to view the purchase of time on the
Los Angeles stations as a mor ef5cient way to
cover this large region than separate time purchases
on a number of local station." AMST would appear
to agree with McGraw-HIF by suges tng that, under
the retransmissln consent proposls. cable systems
would likely obtain consents at no cost or be paid to
carry distant signals. See comments In Dockets
20988 and 21294. September 17. IM at 13. See also
"WOR-TV's aims to improve its Imae.'New York
Times. March 10,190. p. C17, quoting the president
of RKO Television as stating that WOR-TV
business was "better than It had been In yearm in
part because "WOR-TV It carried by satelite to
cable-televislon systems around the country. Se
also comments of Rocky Mountain Broadcasters
Association, para. 175. supra.

the advertisers target audience in the
distant market.

232. Several events have occurred
since 1976 which suggest a change in
reasoning. For example, much better
information is becoming available on
the viewing of superstations in distant
markets." Additionally, there is some
indicaton that national advertisers value
highly the audience on cable systems
located throughout the nation. For
example, Madison Square Garden
Sports Network receives a comparable,
if not higher price per viewer for
commercial time than broadcast stations
receive for commercial time during
prime timeYThus marketplace forces
may dictate that national advertisers
will replace local advertisers to a great
extent on superstations and will pay for
the added circulation in the distant
markets. Whether national advertisers
value audience more highly than local
advertisers is an empirical question that
cannot be answered yet because we are
in a transitional period where both
novelty and uncertainty over regulatory
intervention, among other factors, have
hindered the requisite adjustments in
the informational and advertising
markets that have occurred to date.
Nevertheless, we believe it is likely that
distant audiences will add revenues to
television stations if our regulations
permit unfettered distant signal carriage.

233. The Requisite Data To Estimate
Elasticities of Supply'hs Been
Collected by the Network Inquiry Staff.
Our Report found that even under
worst-case conditions for the program
production industry (le., payments to
producers actually decrease as a result
of the elimination of the syndicated
exclusivity rules), we could not
determine the effect on program supply
due to insufficient information to
estimate elasticities ofrs tpply. We
further noted that even with the
requisite data any judgment of the effect
of a change in the supply of television
programming on the welfare of
television viewers could be no more
than conjectural. In contrast, Tribune
Company assserts that the requisite
data to estimate the elasticity of supply
of television programming has been
submitted in the Network Inquiry.2n

Tribune Company has not, however,
pointed to any information provided in

"See breIsan Stsatn U d.Ix. & Copfz wif the
CompkMityf Caber th11La (1979).

"See "Measuring Cable Audience System
Differ on Need for ft:' Tede aeaonffaZ Age at Sz
August13. 1979. where It is reported that MSGi's
average sports event reaches roughly ieota
viewers, for which MSG's ad rate is o per
mnLute.&ea.oid at4-t

ITrtibune Conpany) comments in Dockets 2098
and 21284. September 17.1979, n. 14 at 31.
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that proceeding whickwould dictate a,
change in our findings. Moreover, we
are not persuaded that this information
can be used to estimate elasticities of
supply for policy making purposes. For
one thing, information concerning first-
run syndicated programming, which
historically has been our major concern
with respect to the syndicated
exclusivity rules, is in a form suitable for
analysis for only two programs. But
more importantly, the elasticity of
supply cannot be measured because
there is no adequate method available
to-compare and measure the differences
in quality among programs. We are
aware of no information and have been
cited to none that has been submitted in
the Netwdrk Inquiry proceeding which'
contradicts our conclusion that the
program production industry will
continue to prosper and the supply of
programming will continue to expand
even with the deregulation of cable
television.

234. Dire Predictions for Program
Supply Ignored. Our Report concluded
that the supply of television
programming will continue to increase
even with the elimination of the -
syndicated exclusivity rules. Several
parties disagree with this conclusion
and refer for support to a scholarly
journal article on copyright liability for
cable television by Besen, Manning and
Mitchell which was submitted as a
comment in this proceeding. 272 Specific
reference is made to the belief of the
authors that:

The continuation of the FCC's exclusivity
provisions will significantly diminish the
potential adverse impact on program
suppliers of the compulsory licensing
provisions of the general revision.
MPAA claims that the Commission's
"refusal to examine and weigh th[is]
evidence is highly arbitrary and
capricious, and raises serious questions
as to the objectivity of the Commission's
staff."

27 3

235. Several points are noteworthy
with respect to this criticism. First, the
article by Besen, Mitchell and Manning
was examined and weighed. The Report
in Docket 20988 describes the
divergence of opinion appearing in the
scholarly literature concerning the effect
of reduced payments to program
producers on program supply (i.e. the
worst-case effect of eliminating the
syndicated exclusivity rules), including
specific reference to the article by Besen

"72See S. M. Besen, W. G. Maning, and B. M.
Mitchell, "Copyright Liability for Cable Televisiom
Compulsory Licensing and the Coase Theorem." 21
Journal of Law and Economics 67 (1978].

213 Motlon Picture Association of America,
comments In Dockets 2098 and 21284, Sept. 17,
1979.

etal. Second, the conclusion of the
authors of this article is based in part on
the belief that "about half of the local
independent's audience will be lost if
two additional independent stations are
imported."27 4 In contrast, our analysis in
the Report in Docket 21284 has shown
that UHF independent stations often are
benefited and VHF independent stations
sometimes are benefited by cable
television within their local ADI market,
even when a large number of distant
signals are imported. Third, Besen etal.
make no attempt to explicate the effect
of the syndicated exclusivity rules on
local station audiences. Finally, the
scope of the analysis by Besen et al. is
different from that of ours. A major
theme in that article is that copyright
holders should be able to extract the
maximum economic value that cable
subscribers derive from television
programming and if that value is not
great enough to benefit the copyright
owner, the copyright owner should be
able to exclude cable subscribers from
the benefits of its programming. In
contrast, our concern in analyzing the
syndicated exclusivity rules is that the
importation of programming by cable
systems does not reduce the overall ,
payments derived by program producers
from television stations to-the detriment
of consumers, given the compulsory
licensing scheme enacted by Congress.
As noted above, new audience data
suggests that very little or no harm will
occur to local broadcast stations and
therefore to program producers in the
foreseeable future if the syndicated
exclusivity rules are eliminated.
Moreover, since the syndicated
exclusivity rules act to restrict the
growth of cable television and thus
reduce the number of outlets to which
program producers can sell their
products, the rules may have the
adverse effect of reducing the revenues
of the program production industry.

236. Additionally, the Joint Motion
interprets incorrectly the conclusion of
Besen et al. to be necessarily in conflict
with ours. Besen et al. conclude that the
elimination of the syndicated exclusivity
rules will diminish the supply of
programming. The proper interpretation
of this conclusionfor our purposes,
however, is that the authors believe,
based on certain stated assumptions,
that the elimination of the rules will
diminish the supply of programming
compared to what it otherwise would
have been in the future. Our Report in
Docket 20988 showed that the supply of
television programming has increased
significantly from 1971 to 1977, even
though syndicated exclusivity protection

2"Supra, at n. 272 at p. 31.

has been received in only a small
number of cases. Furthermore, we
concluded that the supply of
programming will continue to Increase
into the foreseeable future, even with
the deregulation of cable television, On
the other hand, Besen et al. make no
inferences for the overall supply of
television programming in the future.
Thus their conclusion is not necessarily
inconsistent with our conclusion that if
there is any impact on program supply
from the elimination of the syndicated
exclusivityrules, it will be manifested in
a reduction in the rate of growth of
program supply rather than an absolute
decrease in the supply of programming.

237. Grandfathering Our Notice of
Proposed Rulemaking in Dockets 21284
and 20988 invited comment on the
proposal that each program exhibition
license in effect on April 25, 1979 be
grandfathered under the existing
syndicated exclusivity rules for a period
of three years or until expiration of the
contract, whichever occurs sooner, Our
reasoning, in the Report in Docket 20988,
was that broadcasters may receive
comperisation different from that
anticipated at the time of negotiation of
the contract. We believed that since this
dislocation would be partly regulatory In
nature, if may be desirable to provide a
transition period by grandfathering
existing program supply contracts.

238. Several parties have responded to
this proposal. Broadcast interests
contend that the granfathering period
should be extended because contracts
often run for longer than three years. In
general these comments represent
.votes" in favor of the proposal or an
extended version of it rather than data
or, in some cases, even arguments as to
why it should be adopted. No comment
has shown anypublic benefit in
providing any grandfathering protection
forlexisting license contracts.

239. Cable television interests, on the
other hand, argue that the granfathering
of existing contracts Is neither necessary
nor in the public interest. They cite the
conclusion of the Report in Docket 20988
that no more than about I percent of
local station audiences will be lost due
to the elimination of the syndicated
exclusivity rules. A-R
Telecommunications Division of Adams-
Russell Company, Inc. et al, argue that
"this impact, which the Commission
found clearly did not warrant
continuation of the exclusivity rules
when balanced against the benefits to
the public to be gained by immediate
repeal of the rules, dictates that the
Commission should not Institute an

-interim grandfathering period."
240. While we concluded that the

public would be served best without the
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blackouts on distant signals resulting
from the syndicated exclusivity rules,
we felt that some transitional
dislocations may result without
grandfathering provisions because the
contracts were written in contemplation
of the existing rules. Upon
reconsideration, however, we believe
that the absence of any evidence
suggesting that these transitional
dislocations will redound to the
detriment of the public forecloses us
from extending the grandfathering
provisions to cover existing contracts. 75

Given the absence of public benefits, the
relatively small amount of audience
impleicated in this issue, and the
complexity and difficulty associated
with the administration of these rules
both for the recipients of benefits under
it and for the Commission and these
subject to it, we are not persuaded that
the grandfathering proposal can be
justified.

Conclusions
241. Our analysis of the effect of the

syndicated exclusivity rules on
television service to the public is similar
in many respects to that of the effect of
distant signals. The principal difference
is that the syndicated exclusivity rules
were adopted not only to protect local
broadcasters but also to protect the
continued supply of television
programming. In both cases, however,
we rely upon three well-established
criteria for ascertaining the public
interest: consumer welfare,
distributional equity, and external
effects.

242. In Section H1 we have shown in
great detail that the protection afforded
to local broadcast stations from
restricting distant signal carriage on
cable television systems disserves the
public interest. We found the effect of
distant signal carriage on the financial
health of television broadcasters is
small in relation to the normal growth in

I- the industry's financial prosperity.
Additionally, audience losses due to
cable television were found to have
little effect on the local programming of
television stations. We concluded that
distant signal carriage improves
television service to cable subscribers
without subjecting non-cable
households to any significant risk of
harm. Since these results were derived
for the carriage of distant signals that
are not subject to blackouts from

7 See FCC v. National Citizens Committee for
Broadcastzg 435 U.S. 912. n. 24 (1978). Moreover,
that there will even be private injury is not
something that can be assumed given the ability of
cable television operators under the provision of the
rules to substitute alternative programs for those
deleted.

application of the syndicated exclusivity
rules, the results also apply to the
elimination of the syndicated exclusivity
rules, but with even greater force.
Moreover, in view of these findings and
in light of the system created in the 1976
Copyright Act for indemnifying
copyright owners, we are unable to
conclude that elimination of these rles
will have adverse consequences for the
supply of television programming the
public receives. These rules serve no
valid communications policy purpose.

243. On the other hand, we believe
that the syndicated exclusivity rules
impose significant costs upon the
subscribers and potential subscribers of
cable television. Therefore, by weighing
both the expected costs and benefits of
the rules to consumers, we conclude that
the public will be served better without
the syndicated exclusivity rules for
cable television systems.

IV. Retransmission Consent

Background
244. As previously described briefly,

cable television systems have no direct
financial or contractual nexus or
responsibility either to the television
broadcasters whose signals they carry
or to the creators or owners of the
programs that are broadcast on these
stations.

245. With passage of the Copyright
Revision Act of 1976, Congress
established the copyright obligations
that were to govern the relationship
among these parties. Under this statute
cable television systems pay a percent
of their gross revenues to the Register of
Copyrights for the right to carry distant
signals and for each distant signal or
"distant signal equivalent." The fees
payable are to some extent variable
according to system size but the
schedule for the larger systems provides
roughly that 0.675 of 1 per centur of the
system's gross revenues must be paid
for the first distant signal, 0.425 of 1 per
centum for the second, third, and fourth
signals, and 0.2 of 1 per centum for the
fifth and each additional signal. Each
independent station is one distant signal
equivalent. Each distant network or non-
commercial educational station is one
quarter of a distant signal equivalent.
The money received by the Register of
Copyrights is then distributed to the
copyright owners whose works were
carried by cable television systems by a
separate Copyright Royalty Tribunal. In
addition to disbursing the copyright fees
paid by cable television systems, it Is
also the function of the Copyright
Royalty Tribunal to alter the rate
structure specified in the law, both to
assure that the real constant dollar

value of the royalty fee per subscriber is
maintained and to assure that the fee
structure remains appropriate if the
rules of the Federal Communications
Commission are amended to permif the
carriage of additional distant television
broadcast signals or to change the
syndicated program exclusivity
requirements.

246. With the enactment of this
legislation, Congress spoke for the first
time on an issue that was first raised
with respect to cable television in the
late 1940's, which was before the
Supreme Court on two separate
occasions, which engaged the attention
of the Congress itself for almost twenty
years, and was considered one of the
most important and controversial of the
Issues involved in the revision of the
copyright act.

247. During the period leading up to
the enactment of this new law, the
Courts, the Congress, and the
Commission were each prevailed upon
to remedy what was regarded as the
problem created by the failure of cable
television systems to make copyright
payments or participate in the markets
then existing for the sale and
distribution of television programming.
Action was thought necessary to
promote economic efficiency in
television program distribution mdrkets,
to prevent unfair competition between
cable television systems and television
broadcasters, to eliminate adverse.
impacts on the supply of television
programming, and to protect property
rights in creative works.

248. Although Congress has now
amended the copyright law in response
to these concerns, the mechanism
chosen is still regarded by some as
inadquate. Government, it is said, is still
interfering in this process by setting
copyright fees and participating in their
distribution and this situation should be
replaced by rules that establish a
market mechanism for setting rates and
for regulating the flow of distant signals.

249. That we undertake such an effort
was forcefully urged on us by the
National Telecommunications and
Information Administration of the
Department of Commerce in a
rulemaking petition considered in
connection with our Notice of Proposed
Rule Making in this proceeding. Put in
its starkest terms what is urged is that
new cable television systems or those
expanding or adding signals be
permitted to do so only upon receipt of
permission from the originating station
and that we should adopt this proposal
regardless of whether it has adverse
consequences for local television
broadcast service or whether it results
simply in retransmission consent denials

Federal Register / Vol. 45,
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and the cessation of cable television
distant signal carriage.2 7

6

250. In reviewing this proposal in our
Notice of Proposed Rule Making we
noted that it had some "considerable
theoretical attractiveness" para. 83,
supra and "that a market solution to the
problems of compensating owners of
programming materials for their
commercial use is desirable." Para. 81,
id. We noted that:

The existing compulsory license system
substitutes regulatory judgment about the
proper treatment of program rights for the
normal market process that rewards holders
of copyright. So, too, does the retransmission
consent proposal prejudge the type of market
institutions that can best deal with the
protection of equities. It is argued that If
broadcasters succeed in raising advertising
rates to reflect distant audiences, imported
stations will want to have their signals
retransmitted even if no retransmission fee is
paid. Id.

251.-"The Commission's preference,"
we said, "would be to give markets the
opportunity to work and to impose
regulatory judgments on how
transactions should take place only on
demonstration that a private marketwill.
not work." Id. We also noted that the
retransmission consent proposal
appeared to be the functional equivalent
of full copyright liability and that, in
view of the recent explicit
Congressional rejection of full copyright
liability in its 1976 Copyright Revision
Act, there were questions as to our legal
authority to adopt the proposal. In order
to aid us in reviewing this matter, we
sought comments "on how the markets
in program rights might develop, and
what actions, if any, the Commission
can legally take that would serve that
end." Id.

252. The comments received in
response to this invitation add-very little
to the store of economic information
available relating to this subject.
Morever, although the legal issues are
briefed in considerable detail, there is
little to dispel our initial doubt
concerning our authority to engage in
the type of regulation urged for the
purposes that are urged. In fact, the
continuation of this legal debate
persuades us that even were there

2 6
jAs set forth in the NTIA comments in this

proceeding the proposal is actually somewhat more
complicated. As described therein the
retransmission consent fee would be a "reasonable".
one (p. 9). the Commission would supervise the
operation of these rules "to police abusive practices,
such as 'warehousing'" (p. 10). if necessary "either
by rule or on an ad hoc basis" the Commission
could exempt smaller, rural systems or those
outside the top 100 markets (p. 7), the Commission
would give "adhoc consideration of station claims
of substantial injury" (p. 17) and "on its own
Investigate serious injury claims by small market
stations." (p. 211.

evidence of a real and immediate
problem calling out for resolution, that
this, among all of the regulatory tools
that might be available to us, is the one
most difficult to sustain because of its
recent and distinct rejection by
Congress. In order to demonstrate as
clearly as possible that this view is
correct, and not merely a retreat from
responsibilityi in the guise of an overly
narrow reading of our authority, some
fairly detailed review of the arguments
and history ofthis issue is required. For
the sake of completeness, this
discussion to some extent repeats that
set forth in the Notice of Proposed Rule
Making. The arguments that we
ultimately find to be persuasive are
twofold: (1) that this is an issue, whether
labeled a matter of copyright or
communications policy, that Congress
considered almost in haec verba and
chose a different path to follow, and (2)
that the objectives sought by this rule-
protection of program suppliers from
economic injury and the preservation of
existing market structures for the sale of
television programming--are remote to
the responsibilities assigned to this
agency.

Comments
253. The principal proponent of the

retransmission consent proposal
continues to be the National
Telecommunications and Information
Administration. In fact some of the other
principal commenting parties in this
proceeding such as the Motion Picture
Association of America and the
Association of Independent Television
Stations largely or entirely defer to
NTIA to carry this issue. NTIA
perceives the central issue before the
Commission to be "how cable will
develop in the-major markets, rather
than how it will develop in the small
towns or markets" (NTIA comments, p.
7), and the critical consideration in this
major-market development to be the
system's importation of non-network
programming. NTIA perceives the
necessity for the imposition of a
retransmission consent requirement in
the fact that although broadcasting and
cable are the two principal means for
distributing non-nEtwork programming,
broadcasters must negotiate directly
with program producers and pay a
negotiated price for program product
while cable enjoys a compulsory license
to carry its programming, and thus need
not enter into direct negotiations or pay
for it. NTIA sees this as a "skew" of the
marketplace in favor of cable, which
eliminating the present rules will not
resolve. Indeed, NTIA argues that if the

'distant signal and syndicated
exclusivity rules were deleted without

imposing a retransmission consent
requirement a number of serious
"anomalies" involving exclusivity
arrangements could occur.217 To
reconcile this "incompatibility" between
broadcasting and cable, NTIA
recommends the imposition of a
retransmission consent requirement on
new or expanding major-market cable
systems, to "force" them to "enter the
program marketplace and compete with
local broadcasters for the right to
distribute programs in the area served
by cable." (NTIA comments, pp. 8-10).
NTIA states that its retransmission
consent proposal would exhibit a"rational symmetry" with other policies
and processes, including the distribution
system for pay cable programming, the
requirement that translators, which aro
similar to cable, obtain rebroadcast
consent from originating stations under
Section 325(a) of the Communications
Act, and the promotion of first-run
syndicated programming, A fortiori, the
Copyright Royalty Tribunal, "as only
another government agency adjusting a
government-ordained schedule," is an
unsatisfactory alternative to
marketplace control by retransmission
consent. Although NTIA admits that it
would be preferable for Congress rathor

- than the Commission to adopt its
retransmission consent proposal, NTIA
notes that legislative action Is not
assured and therefore Commission
action is appropriate.

254. With respect to the workability of
its retransmission consent proposal,
NTIA states that the advent of satellites,
and the concomitant increase in demand
for new program sources and in the
number of broadcasters, nonbroadcast
programming entrepreneurs, and
middlemen seeking to produce them,
will make retransmission consent a
success now despite its failure a decade
ago. Even if its prognostication were
proven wrong, however, NTIA states
that the marketplace answer will simply
be that major-market cable will have to
succeed with a service offering of
enhanced reception of local signals, pay
cable, and interactive services such as
"Qube." On the more precise question of
how its retransmission consent proposal
would work in practice, NTIA suggests

""For example, a local UHF station could obtain
exclusive rights for non-network programming as
against other stations in its market but not against
cable systems in the market carrying the same
programs on distant signals; sports entrepreneurs
can similarly obtain exclusivity for league games as
against local commercial and STV stations but not
as against cable; and if "superstatlons" who are
refused sales by copyright owners in attempts to
control the distribution of theliprograms. television
viewers in the superstations' home markets, as well
as cable viewers, may not get the programs that are
withheld.
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that perhaps the distant stations would
be in a position to pay program
suppliers more in light of their enlarged
cable audience, and recoup these
expenses from advertisers, or perhaps
they may charge systems a fee for
securing retransmission consent for
them; on the other hand, systems could
establish funds from subscriber
revenues for programming or the whole
process could be managed by brokers.
In any event, "the government does not
have, and should not have a blueprint
here." (NTIA comments, p. 9.)

255.NTIA would grandfather existing,
non-expanding major market systems.
Noting that such systems "were built
upon the basis of either no copyright
payment a right twice judicially-
confirmed, or of compulsory licensing
under the Copyright Revision Act of
1976," NTIA states that "it would be
inequitable now to change the rules for
them." (NTIA comments, p. 17.) NTIA
would, however, continue to enforce the
syndicated exclusivity rules (with the
exception of the off-network program
pre-clearance requirement) against such
systems in the fifty largest markets and
extend them to the second fifty largest
markets. If its suggested program of
retransmission consent with
grandfathering is not adopted, then
NTIA proposes that the Commission
retain the syndicated exclusivity rules
for the top fifty markets and extend
them fully to the second fifty ds well. In
so doing, NTIA emphasizes that its
proposal is not premised on potential
impact but rather on accommodating
the public interest and in deference to
longstanding territorial exclusivity
practices.

256. NTIA finds the passage of the
Copyright Revision Act no bar to the
adoption of its retransmission consent
proposal because:

The cable copyright provisions are a
compromise, taking the situation as given at
that time-small town cable. NTIA's
retransmission consent proposal does not
disturb that resolution. Congress did not
address the future of cable in large
metropolitan areas, end did not foreclose the
Commission from addressing this new
situation under communications policy.
Requiring retransmission consent for cable's
independent signals in the cities, together
with the grandfathering of the existing small
town cable, will provide a sound
communications policy framework for cable's
development in new directions as well as
respect the copyright compromise Congress
made in 1976 for cable as it had then evolved.

NTIA comments, p. 50. More
specifically, NTIA argues that under its
retransmission consent proposal it
would be the broadcaster, rather than
the cable operator, that would be
required to secure from the copyright

owner the right to distribute programs to
its service area as enlarged by cable.
This, NTIA asserts, is entirely consistent
with the Copyright Act as well as posing
no practical problems for the
broadcaster. Should the broadcaster
charge cable systems for expenses
incurred in granting retransmission
consent, NTIA views the charge as "a
matter for marketplace forces" and one
which the Copyright Royalty Tribunal
could take account of indirectly by
adjusting the compulsory license fee.

257. Nevertheless, conceding the
possibility that direct negotiations and
payments between cable operators and
copyright owners could occur, NTIA
argues that the Qopyright Revision Act
would still not preclude Commission
adoption of a retransmission consent
scheme. In support of this contention,
NTIA cites the provisions of Sections
8 0(b)(2)(B) and (C) of the Copyright
Revision Act, which provide for the
adjustment of the compulsory license
fee at such time as the Commission
amends its distant signal, syndicated
and sports program exclusivity rules,-7
and the legislative history of the Act,
which indicates that this authority was
granted the Copyright Royalty Tribunal
because the distant signal and
exclusivity rules protect the copyright
owner.2 Thus, NTIA argues that the
Copyright Act specifically allows the
Commission to change its rules based on
communications policies even though
these changes might affect the copyright
royalty fees payable. NTIA further
states that the legislative history of the
Copyright Revision Act, and indeed the
entire history of attempts to resolve the
cable-copyright dilemma prior to the
passage of the Copyright Revision Act,
reflected the fact that the Judiciary
Committees of the respective Houses of
Congress conscientiously avoided any

"'Section 8Ol(b)[2)(B) provides in pertinent part:
In the event that the rules and regulations of the

Federal Communications Commission are amended
at any time after April 15. 197. to permit carriage
by cable systems of additional television broadcast
signals beyond the local service area of the primary
transmitters of such signals, the royalty rates
established by Section 111(d)(2)(BJ may be adjusted
to insure that the rates for the distant signal
equivalents resulting from such carriage are
reasonable in light of the changes effected by the
amendment to such rules and regulations.

Section 801(b)(23(C) provides in pertinent part-
In the event of any change in the rules and

regulations of the Federal Communications
Commission with respect to syndicated and sports
program exclusivity after April15. 1978. the rates
established by Section 111(d)12)(B) may be adjusted
to assure that such rates are reasonable in light of
the changes to such rules and regulations, but any
such adjustment shall apply only to the affected
television broadcast signals carried on those
systems affected by the change.

- "HX. Rep. No. 94-1476,94th Cong zd Sess. 176-
177.

interference with the jurisdiction of the
Commission over matters of
communications policy in their
consideration of copyright legislation.2-
Thus, NTIA concludes, the thrust of the
copyright scheme is that the Copyright
Royalty Tribunal defers to FCC changes
in communications policy rather than
that the FCC defer to the cable copyright
provisions in exercising its authority
over communications policy under the
Communications Act. NTIA also takes
direct issue with the proposition that
Commission adoption of its
retransmission consent proposal would
require the cable system operator to
negotiate directly with the copyright
owner, thereby countervening the
express legislative intent in adopting the
compulsory license scheme in that it
would be "impractical and unduly
burdensome to require every cable
system to negotiate with every copyright
holder whose work was retransmitted
by a cable system."2sl NTIA concedes
that the legislative intent was clearly
not to have the system operator
negotiate directly with the copyright
owner, however, it re-emphasizes that
its proposal would only require the
system to negotiate with the originating
broadcaster, the originating broadcaster
would negotiate directly with the
copyright owner. Finally, NTIA disputes
the contention in the Notice that
retransmission consent was expressly
rejected by the Congress. NTIA notes
that the Commerce Committee's
rejection of the Commission's 1966
legislative proposal to extend Section
325(a) of the Act to cable television does
not establish any lack of Commission
jurisdicaion to adopt its proposal, citing
the Supreme Court's subsequent opinion
in United States v. Southwestern Cable
Co., 392 U.S. 157,170-171 (1968). Indeed,
it cites the fact that the recent
consideration of a retransmission
consent proposal by the House
Communications Subcommittee in a bill
to revise the Communications Act as
evidence that retransmission consent is
a matter of communications, rather than
copyright, policy.mS

'The Report of the House Judiciary ComIttee
stated that, while It was aware of the "interplay-
between the commun cations and copyright
elements of the legislation, the Committee has
carefully avoided Including In the bill any
prov sons which might interfere with the FCC's
rules or which might be characterized as affecting
'communications policy." Id at 89.

"HR. 3333. 95th Cong. 1st Sess. (19761. Section
453 of the bill would have precluded carriage ofany
signaL local or distant, without the consent of the
station or the person who "controls the exclusive
rights to the program involved." In the same session
rewrite bills were also introduced in the Senate.
Neither of these bils. S. 811 or S. 6= contained a
retransmission consent proposal.
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258. NTIA finds that the Commission's
jurisdiction to adopt its retransmission
consent proposal as a matter of
communications policy emanates from
Sections 325(a), 303(g), (h), and (s) and
307(b) of the Communications Act. NTIA
cites the legislative history behind
Section 325(a) for the proposition that it
was meant to confer on broadcasters the
right to control commercial exploitation
of a radio communication and that this
prohibition was intended to extend to
cable as well as to broadcasters. 23
NTIA also states that rebroadcast
consent and copyright are two distinct
legal requirements, with liabilities
arising under separate statutes if one or
the other is violated, and that Section
73.1207 of the Commission's rules, which
implements Section 325fa),-reflects
communications policies such as
fostering widespread communications in
times of emergency and protection of
privacy, and includes privately-owned
non-broadcast statibns and point-to-
point government stations, which, like
cable television, do not fall within the
express.language of Section 325(a) but
for which consent for rebroadcast must
nevertheless be secured from the
Commission.

259. NTIA finds the requisite
jurisdiction to apply Section 325(a) to
cable television in United States v.
Southern Cable Co., supra, and sucessor
cases. Although noting that Section
325(a) was not explicitly treated in
Southwestern, the Court generally
recognized the expansive powers of the
Commission to regulate interstate
communications by wire and radio in
holding that cable television may be
regulated to the extent "reasonably
ancillary to the regulation of television
broadcasting," Id. at 178. NTIA also
cites United States v. Midwest Video
Corp., 406 U.S. 649 (1972), for the
proposition that "ancillary to broadcast"
jurisdiction enunciated in Southwestern
is not limited to preventing adverse
competitive impact "but extends also to
requiring CATV affirmatively to further
statutory policies." 406 U.S. at 664. NTIA
sees no limitation for its jurisdictional
purposes in the recent decision in FCC

2 5 Interalla, NTIA cites the statementby Senator
Dill on Section 28 of the Radio Act of 1927, the
predecessor to present Section 325(a), that

As to Section 28, providing that no person, firm or
corporation shall rebroadcast the material
broadcast by a station without that station's
consent, it Is I think, a very necessary provision.
Otherwise, we would have a broadcasting station
spending a large amount of money to prepare and
present a program as a program from that station.
and then under modem methods of rebroadcasting,
it could be picked up and broadcast from other
stations, and particularly over the wired wireless,
and money charged for listening to it. . 68 Cong.
Rec 2880.

v. Midwest Video Corp., 59 L. Ed 2d 692
(1979), which vacated the Commission's
access and channel capacity rules;
rather NTIA finds support in its holding
that the substantive provisions of the
Act which delimit the obligations that
can be imposed on broadcasters do not
have "peculiar applicability to television
broadcasting. [Their] force is not
diminished by the variant technology
involved in cable transmissions." 69 L.
Ed. 2d at 705--7. Thus, NTIA holds that
retransmission consent is reasonably
ancillary ndt only to Section 325(a) but
also to Section 303(h), which authorizes
the Commission to establish areas or
zones to be served by stations, Section
307(b), authorizing effective local
television outlets, and Section 303(s),
authorizing the promotion of UHF
dutlets, and Section 303(g), which
empowers the Commission generally to
secure "the larger and more effective
use of radio." NTIA points out that
satellite transmission capability and the
compulsory copyright license policy
present a threat to program diversity by
forcing program producers to restrict the
availability of their products in order to
assure the continued observance of
traditional territorial exclusivity. As a
result, NTIA predicts that the public in
some cases will be deprived of
programming entirely; in Others, that it
will be "syphoned" to pay services; that
localism and UHF development will be
under-cut, and that the result would be
"a skewing of the marketplace to the
detriment of all." In sum NTIA submits
that its proposal is a matter of
communications policy that is within the
Commission's authority to adopt under
the Communications Act. Indeed, NTIA
contends that under the Melody Music
doctrine 284 the Commission would be
required to explain its disparate
treatment of metropolitan cable systems
and independent television stations
should we decline to adopt NTIA's
retransmission consent proposal.

260. The three television networks as
-well as a number of individual television
licensees and licensee groups endorse
the retransmission consent consept.
Some of these, like WTVC et al. and
ABC, favor retransmission consent
because it will require cable to compete
in the marketplace for programming.
Many of the commercial broadcast
commenters, including 220 Television et
al., Bahia de San Francisco, KTVB, Inc.,
and Bibb Television Inc. et al., stress the
fact that under the compulsory license
system cable television receives a
massive federal subsidy and thus

=84MelodyMusla Ina v. FCC, 345 F. 2d 730 (1965).

competes unfairly with broadcasters. 2 8
220 Television et aL argue that under the
present compulsory license system
distant signals are effectively "free
goods;" they do not reflect the cost or
value to the local station, the distant
station, or the program supplier. ABC
and others argue that this marketplace
distortion is aggravated by the advent of
superstations. The Association of
Maximum Service Telecasters, Inc.,
contends that the repeal of the rules
without the imposition of a
retransmission consent requirement
would immunize superstations as well
as cable systems from competing with
local broadcasters in the marketplace,
thus rendering the existing program
marketplace "meaningless." KOB-TV at
a]. argue that the sale of programming to
superstations could destroy its sales
value in individual markets thereafter,
and states that since the essence of.our
deregulation proposal is to achieve for
the public that which the unfettered
marketplace can provide, repeal of the
present rules without adoption of
retransmission consent to create such a
marketplace would be self-defeating.

261. A number of the commercial
broadcasters, including KOB-TV et al.,
Association of Maximum Service
Telecasters, the National Association of
Broadcasters, and Bahia de San
Francisco, addressed themselves
specifically to the Issue of the
Commission's jurisdiction subsequent to
the passage of the Copyright Revision
Act in 1976. All found the requisite
jurisdiction, generally employing the
same analysis as NTIA. KOB-TV, et al.
and the Association of Maximum
Service Telecasters argue that the
Commission's authority under the
Communications Act to determine that
marketplace regulation of cable would
be appropriate and also includes the
authority to create by regulation the
conditions necessary for the free market
to function.

KOB-TV et al. and AMST also
contend that Section 301(d) of the
Copyright Revision Act specifically
reserves the Commission's jurisdiction
to adopt a retransmission consent
requirement in the course of a
communications policy judgment that
the free market should substitute for

215For example, the Smaller Market UHF Stations
note that the entire cable industry spent $13,000,000
in compulsory license payments last year whereas
the ABC network alone spent $570000,000 for
programming over the same period. 220 Television,
Inc. et al. state that cable's royalty payment Is
roughly proportional to the fees television stations
pay for music licenses--about 1 percent of operating
revenues.
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extrinsic regulation.2' It is argued in this
respect that the Copyright Revision Act
was intended to act as a "floor," that the
Commission could not relieve cable
systems of their obligation to make
compulsory copyright payments when
they do not directly or indirectly bargain
for program rights. KOB-TV et a.
maintain that it does not, however,
establish a "ceiling" on what the
Commission may do to achieve the
purposes of the Act. They further argue
that "repeal by implication," e.g.,
implied repeal of Section 325(a] by the
subsequent passage of the Copyright
Revision Act is disfavored as a matter
of law, and that the Copyright Revision
Act and Section 325[a) are not
repugnant as manifest by the fact that
Congress carefully distinguished
between matters of communications and
copyright policy in enacting the 1976
Act. The Association of Maximum
Service Telecasters argues that the
validity of a retransmission consent
requirement turns on whether it is
adopted for legitimate communications
policy reasons, not on whether it is
incidentally similar to, overlaps, or is
more onerous than the requirements of
the Copyright Revision Act. Finally,
KOB-TV et al. argue that the
Commission's doubts as to its
jurisdiction to adopt retransmission
consent are inconsistent with its action
in adopting equal employment
opportunity rules for its licensees
despite passage of Title VII of the Civil
Rights Act. It is contended that, just as
the Commission's EEO rules have been
sustained despite the fact that Title VII
represents a comprehensive
congressional scheme for dealing with
equal employment, the Commission
similarly has jurisdiction under the
Communications Act to restrict the
benefits that would otherwise be
available under the Copyright Revision
Act.

262. Finally, several of the
commenters directly confront the issue
of the workability of a retransmission
consent requirement. The Association of
Maximum Service Telecasters argues
that the so-called "failure" of the
Commission's very limited, experimental
retransmission consent program in 1968
is not relevant to the implementation of
a nationwide system in 1980, given the
advent of superstations, satellites and
resale carriers and strong incentives to
assure its effective and economical
implementation. If the proposal were
adopted, it is said to be "very likely that

UGSection 301(d) of the Copyright Revision Act

provides that. -Nothing in this title annuls or limits
any rights or remedies under any other Federal
statute."

in most cases, cable will end up paying
nothing for consent. or may end up being
paid to carry distant programs just as
television broadcasters are paid by
some of their program suppliers, most
notably the major networks." The
National Association of Broadcasters
believes retransmission consent would
work because, except where there are
already exclusive contracts, program
suppliers would sell rights to the highest
bidder, whether it be a cable system or a
broadcaster. The Association of
Maximum Service Telecasters agrees,
stating that cable is now so profitable
program suppliers could hardly ignore it,
and Metromedia, Inc. states that it is
aware of two entrepreneurs prepared to
act as brokers if retransmission consent
were adopted. KOB-TV et al. cite pay
cable's development as a prototype, and
the Association of Maximum Service
Telecasters agrees with KOB-TV et a.
that pay cable and other nonbroadcast
programming will provide a "cushion" in
situations where obtaining
retransmission consent proves difficult.
The Post Corporation, while strongly
supporting the concept of retransmission
consent, states that more than simple
consent should be involved. It argues
that ownership of programming is the
key, and to the extent that Section
325(a) fails to take the element of
program ownership into account, a
perplexing multitude of rules has
resulted, and NTIA's retransmission
consent proposal, to the extent it ignores
ownership, suffers from the same defect.
On the other hand, Post argues, if
coisent had to be sought from the
program owner, marketplace forces
would truly govern, and that would be
the optimal approach. Finally, KOB--TV
et al. note their preference for a
regulatory rather than statutory
retransmission consent scheme because
of its greater flexibility.

263. Nine noncommercial television
broadcast station licensees, commenting
jointly also recommend the adoption of
a retransmission consent requirement
for all programs of public television
stations if the rules on carriage of
distant noncommercial stations are
deleted. The licensees argue that at least
in this manner they would have the
opportunity to contract for exclusive
rights to particular programs. They state
that a retransmission consent
requirement would allow a distant
noncommercial station to withhold
consent where it appeared that carriage
of its programming would injure a local
noncommercial station, and recognize
that cable systems could be required to
pay for use of a noncommercial station's
programming. These licensees believe

they are currently required to subsidize
cable television operations, and assert
that the Commission has jurisdiction to
adopt a retransmission consent
requirement.

264. The program producers that
addressed the retransmission consent
proposal were generally in favor of it.
The Motion Picture Association of
America incorporates NTLA's comments
by reference. Tandem Productions, Inc.
and T.A.T. Communications favor
adoption of retransmission consent
without grandfathering existing systems
if the syndicated exclusivity rules are
deleted. Tandem and T.A.T. argue that
retransmission consent would afford
recognition of the rights of program
producers and provide them with
adequate revenues to assure the
continued availability and quality of
program product.

265. Among the program distributors,
the sports interests were particularly
strong in urging the adoption of
retransmission consent. arguing
vigorously that it is necessary, legal, and
workable. The Commissioner of
Baseball and the National Football
League state that the Commission failed
to adequately consider the effects that
elimination of the distant signal
limitations would have on the supply of
sports programming. It is argued that
sports programming differs from other
types of programming; therefore, the
conclusions drawn in the Economic
InquiryReport are not valid as to sports
programming. Baseball argues that.
although the elimination of the distant
signal rules and the advent of
superstations will make programming
generally available to more viewers,
ultimately, they will deprive the
American public of the amount of sports
programming previously enjoyed.
Importation of games into a home team's
territory will threaten the latter's three
sources of revenue: live gate, broadcast
revenues. and "hometown ran loyalty."
With unfettered importation of distant
signals, Baseball fears that its weaker
teams will be particularly hard hiL This
would in turn result in a change in
telecasting patterns, with local and
regional telecasts decreasing:Baseball
claims that to date technological and
regulatory pressures have kept cable
from saturating home teams' territories.
Removal of the distant signal rules
would, however, remove the "final
safeguard" against the loss of large
amounts of sports programming from
conventional television. The National
Basketball Association agrees with the
thrust of these comments, but
particularizes that it has two sources of
revenue, its network broadcast revenues
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(the crucial source) and local telecasts,
both of which' would be jeopardized by
the elimination of the distant signal
rules without the imposition of
retransmission consent. NBA notes that
its network ratings have decreased and
that the value of its programming to
local stations will also decrease. NBA'
stresses that the potential impact on its
games as network television attractions
is, however, the biggest threat. The
National Collegiate Athletic Association
also favors retransmission consent as a
means of safeguarding its college teams'
live gate attendance, and it, like
Baseball, NFL and NBA, argues that
distant signal carriage'of competing
games will force colleges to forego
broadcasts to avoid cable
retransmission and thus decrease, rather
than increase, the availability of college
sports to the public. Baseball
emphasizes that copyright compensation
does not solve the sports interests'
problems with unregulated distant
signal importation of competing games
because the crucial issue for sports is
control, not compensation. Madison
Square Garden Communications
Network suggests simply that
retransmission consent be given
consideration as a possible alternative
to the present distant signal and
syndicated exclusivity rules.

266. The sports interests also contend
that the Commission has the requisite
jurisdiction to adopt a retransmission
consent proposal, at least with respect
to sports, and that retransmission
consent would be workable. Baseball
and the NBA argue that the Copyright
Revision Act does not bar Commission
recognized retransmission consent as a
communications rather than a copyright
policy matter and, as did NTIA, also
maintain that the legislative history of
the Copyright Revision Act makes it
clear that Congress did not intend to
intrude on the Commission's prerogative
to make communications policy.
Baseball construes this prerogative to
include the removal of any category of
signals from the general compulsory -
licensing provisions. In any event,
Baseball argues particularly that the
legislative history of a predecessor bill
to the Copyright Revision Act
demonstrates that Congress specifically
perceived cable carriage of sports
programming to be a communications
policy issue, 2 7 and that the sole reason

87Baseball cites the following language from the
Senate Judiciary Committee Report on S. 22:

Without prejudice to the arguments, advanced [in
behalf of proposals to exclude in some
circumstances the carriage of organized
professional sporting events from the compulsory
licensel . . . these issues should be left to the
rulemaking process of the Federal Communications

Congress did not adopt legislation on
the subject was that it thought the
Commission would deal with the
problem in the context of a pending
rulemaking procedure. 2 8 Baseball also
maintains that arguments that
re transmission consent will not work
are untenable. Baseball terms claim that
broadcasters will not deal with cable
systems "speculative," and argues that
program suppliers, especially sports
interests, will deal with cable. 289

Baseball argues that the 1968 '
retransmission consent experiment did
not completely fail, and, given its
circumscribed operation, could hardly
have been expected to succeed.
Although Baseball concedes that
existing exclusivity contracts between
broadcasters and program suppliers
could inhibit cable operators' ability to
secure retransmission.consent, Baseball
argues that this is a reason to phase in
retransmission consent rather than
reject it out of hand.

267. The United States Department of
Justice and the United States Copyright
Office have joined a number of
individual cable television systems,
cable television associations, common
carriers, and WTBS-TV, Atlanta, in
opposing Commission adoption of
retransmission consent.

268. In contrast to the arguments of
the proponents of retransmission
consent, whose contentions stressed
principally the necessity for its
adoption, most of the 6pponents of
retransmission consent urge as their
principal argument the Commission's
lack 6f jurisdiction to adopt a
retransmission consent proposal
subsequent to the adoption of the
Copyright Revision Act. The foremost
proponent of this view is the
Department of Justice. The Department
notes that Congress enjoys the
prerogative of enacting patent and
copyright legislation pursuant to Article
I Sec. 8, Cl. 8 of the Constitution.29° The
Department states that Congress
exercised that prerogative in 1976 in

Commission, or if a statutory resolution is deemed
appropriate to legislation originating in the
Committee on Commerce.

S. Rep. No. 94-473, 94th Cong., 1st Sess. 80 (1975).
283 E.g., Notice of Proposed Rulemoking in Docket

19417 36 FCC 2d 641 (1972).
591n support of this proposition, Baseball notes

that it has already negotiated a game-of-the-week
package with UA-Columbia Cablevision for
presentatiion on pay cable. It also notes that many
clubs, exemplified by the New York Yankees and
Mets and the Philadelphia Phillies, have contracted
with cable systems or programming packagers to
cablecast a number of their non-televised games.

29OThis aause grants power to Congress "[t]o
promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and
Discoveries."U.S. ConsL, Art I, sec. 8,-cI. 8.

enacting the Copyright Revision Act,
and in doing so it was fully aware of
virtually all the arguments advanced by
th6 proponents of retransmission
consent. The Department argues that th0
legislative history of the Copyright
Revision Act makes It clear that
Congress intended the cable television
industry to have a compulsory license to
retransmit whatever broadcast signals
the Commission's rules would allow,
and that there is no credible evidence to
suggest that Congress intended to allow
the Commission to adopt the kind of
retransmission consent proposal that the
Congress itself had considered and
rejected. The Department states that
arguments of the proponents, that the
royalties provided under the Act are
inadequate and the system created too
"regulatory," are properly addressed to,
respectively, the Copyright Royalty
Tribunal and the Congress, because the
Commission's authority under the
Communications Act does not extend to
rewriting an Act of Congress. The
comments of the Copyright Office also
conclude that Congress established the
compulsory license as the exclusive
method for compensation of copyright
owners and the Copyright Royalty
Tribunal as the' exclusive means
whereby the rates may be adjusted.

269. A Congressional Research
Service study on the Commission's
jurisdiction to adopt retransmission
consent rules also came to the same
conclusion.291

270. Southern Satellite Systems,
Superstation, Inc. (WTBS-TV, Atlanta),
the Community Antenna Television
Association, the Florida Cable
Television Association, and A-R
Telecommunications are among the
other opponents of retransmission
consent addressing the jurisdictional
issue. They argue that Congress
specifically declined to adopt a
retransmission consent requirement,
terming it "unduly burdensome," and
that the legislative history of the
Copyright Revision Act indicates that in
adopting the compulsory language
Congress struck a conscious balance
between the copyright owners' right to
payment with the viewer's right to
receive diverse sources of programming.
The opponents argue that the structure
of Section 111 of the Act, viewed as a
whole, outlines a comprehensive
congressional scheme assigning either
full copyright liability, compulsory
licensing, or outright exemption in
differing circumstances, and specifying
the procedures to be followed in

291 Congressional Research Service, FCC
jurisdiction to Require Retransmisslon Consent.
November 26,1979.
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obtaining a compulsory license, and
therefore would allow no discretion to
the Commission to effectively amend
this complete statutory scheme by
imposing a retransmission consent
requirement in derogation of the
compulsory license. Specifically, the
commenters point to the legislative
history of Section 80{b)12)(B) of the Act
for the proposition that Congress gave
the Copyright Royalty Tribunal the
authority to change the royalty fee only
with respect to added signals, thereby
underscoring the Congress' intent that
Congress specifically recognized that
the Commission could and indeed might
change its distant signal rules but that
the compulsory license per se could not
be affected by amendment of the
Commission's rules.3 Florida Cable
Television Association also notes that
NTIA's "two-tiered" proposal of
exempting certain systems from the
retransmission consent requirement and
allowing only these exempted systems
to be governed by the compulsory
license runs directly contrary to Section
111(C)[1) of the Act.2s These parties
contend that the Commission and the
Congress have both consistently
recognized that retransmission consent
is primarily a copyright substitute rather
than a matter of communications policy,
and, as the proper body to act on an
essentially copyright-related matter,
Congress has consistently rejected it
since 1960. The most recent evidence of
this Congressional perception of
retransmission consent as a copyright
substitute was manifest in its rejection
by the House and Senate
Communications Subcommittees in
recent Communications Act rewrite
legislation.2 As Southern Satellite
Systems, Inc. argues, the Commission in
1968 recognized the copyright nature of
retransmission consent in deferring to
Congressional action on the cable[

2"The cited language states that
* * * the purpose of this provision is to give the

Tribunal broad discretion to reconsider the royalty
rates applicable to (but only to) the carriage of any
additional distant signals permitted under the rules
and regulations of the FCC after April 15.1978. The
present FCC rules limiting the number of distant
signals that may be carried by cable systems have
the effect of protecting copyright owners by
restricting the amount of television broadcast
programming retransmitted into distant markets. If
these rules are changed in the future to allow
additional carriage of television programs it is the
Committee's judgment that the royalty rates paid by
cable systems should be adjusted to reflect such
changes.

RLP. Rep. No. 94-1476.94th Cong. 2d Seas. 178
(1976).

20Section 111(c)(1) of the Copyright Revision Act
provides that cable carriage of secondary
transmissions "shall be subject to compulsory
licensing" upon compliance with certain terms and
conditions set out in that Section.

'See n. 2=2. supra.

copyright question before adopting it.0
Therefore, there can be no legal
justification at all for imposing a
retransmission consent requirement
after Congress has adopted a revised
copyright act that deals
comprehensively with cable.
Superstation, Inc. quoted testimony by
Messrs. Valenti and Geller for the
proposition that the instant
retransmission consent proposal is
simply a means of reopening the battle
against cable's compulsory license
before another inappropriate forum.
Florida Cable Television Association
and Southern Satellite Systems are
among the parties who argue that
retransmission consent could not come
within the ambit of the Commission's
"ancillary to broadcasting" jurisdiction
over cable because it is designed
primarily to protect the interests of the
copyright owner rather than the
broadcaster, and the Commission has no
direct jurisdiction over program
producers, how much they are paid and
by whom. Moreover, to the extent
retransmission consent is premised on
protecting broadcasters, CATA notes
that the Economic InquiryReport has
shown that broadcasters would not be
harmed by deletion of the distant signal
rules, and therefore imposition of
retransmiqsion consent would be an
attempt to cure a problem that does not
exist. Finally, several of the commenters
note that the Commission Indicated In
the past that the element of "unfair
competition," which its rules have been
designed in varying degrees to remedy,
would be remedied by Congressional
adoption of a cable copyright scheme. In
this regard they maintain that the
compulsory copyright license adopted
by Congress is not unfair in itself and
concur with the Department of Justice
that any claimed inadequacies were
appropriately addressed to either the

-In Its Notice of oo Riem.kir and
Inquiry in Docket 18397 the Commission stated.

While we believe that we must proceed to take
appropriate steps to end the unfair competition
aspect' * * we ar also cognizant of other
important developments which we should take Into
account. We refer spectflcally to Important
CongresIonal developments in the copyright field
that bear directly on the Issue or unfair competition

' " "As stated, we must take the above
consideration into account. For, our retrtnsmlssion
consent proposaL while stemming from our
responsibilities under the Communications Act
.. .necessarily also embodies considerations like
copyright in its practical applications" " '. Since
Congress Is considering the Copyright matter, we
should afford the opportunity for Congressional
resolution of the unfair competition aspect, as
discussed. Such resolution would constitute the
Congressional guidance sought In this Important
area.

15 FCC 417 at 432-33.

Congress or the Copyright Royalty
Tribunal.

271. Superstation. Inc., directly
addresses NTIA's arguments in support
of the necessity of adopting a
retransmission consent requirement.
Superstation contends that NTIA's
philosophical justification for its
retransmission consent proposal, that
cable and broadcasting are simply
alternative ways of distributing
television programming, is completely in
error. Cable television and broadcast
television are based on different
economic principles, have different
revenue sources, and operate in
different marketplaces. Cable is a
consumer product, sold at relatively low
prices, and susceptible of being
cancelled if it does not serve the
interests of the customer. It draws its
revenue directly from its subscribers.
Broadcast television, on the other hand,
Is not "sold" at all, and derives its
revenues from advertisers, many of
whom would find no equally attractive
alternative as an advertising outlet.
Therefore, the marketplace bidding
process that works for broadcast
television will not work for cable
television, and NTIA's "marketplace"
solution is not viable. Because NTIA's
"marketplace" is one which elevates the
interests of copyright owners over
consumers, Superstation argues that it is
not responsive to consumer demands.
Superstation notes that the public
interest can sometimes only be served
by a governmentally-induced balancing
of the rights and equities of all involved.
so that even if retransmission consent
did obviate the need for extrinsic
regulation, this fact standing alone does
not prove that the public interest will be
served thereby. Superstation also faults
NTIA's tacit assumption that under a
retransmission consent scheme
copyright owners would exercise their
marketplace control in a manner
consistent with the public interest:
Superstation terms this assumption
"catastrophically unrealistic."
Retransmission consent, Superstation
maintains, involves not the right to fair
competition, but the right to withhold
program product to maximize profits.
The NTIA proposal also ignores the key
fact that the principal beneficiary of
copyright is intended to be the public,
not artists as a class, a philosophy the
compulsory license embodies.
Superstation sees as the "truly sinister"
aspect of NTIA's retransmission consent
proposal the fact that it would have the
government bow out of regulating after
deciding what television services the
consumer should have, which is
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infinitely worse than continuing
government regulation.

272. Other parties also treat aspects of
the necessity for retransmission consent.
The Arizona Cable Television
Association maintaifis that a
marketplace solution will result absent
retransmission consent if the rules are
abolished because, as in the case of
programming supplied for network
distribution, program suppliers will
demand and get more revenue from
superstations. Superstation concurs,
stating that the present operation of
WTBS-TV is evidence that
retransmission consent is unnecessary.
No program supplier is forced to sell to
WTBS-TV; and when one does, the
prices for programming reflect the
station's reception in distant cable
homes. The Arizona Association also
argues that even if either local stations"
or superstations are refused program
product by some producers, the door
would then be open for other
programming by other producers.
Finally, a number of the commenters,
chief among them b'eing the Copyright
Office, note that it would be premature
to judge that retransmission consent is
necessary to remedy presumed
inadequacies under the compulsory
license system and the existing fee
schedule. The compulsory license has
been in existence for less than two
years; nevertheless, the Copyright
Royalty Tribunal's current royalty pool
of $13,000,000 is almost 50 percent more
than the amount Congress presumed the
compulsory fee would garner. CATA
further states that any comparison
between the payment cable makes for
programming under the compulsory
license and the payment broadcasters
make is simplistic, because cable
television and broadcast television are
two different businesses with two
different sets of costs. Moreover, the
Tribunal has not yet begun to disburse
the fees, so it is impossible to judge
whether the payments to producers will
or will not prove adequate. Finally, it is
argued that the Act provides a
satisfactory mechanism for adjusting the
fee, and its adequacy ought to be
ascertained before a new payment
scheme is superimposed.

273. Several of the commenters also
spoke to the issue of the workability of a
retransmission consent program. The
Copyright Office states that the history
of the growth of the cable industry,
broadcasters' and copyright owners'
response to it, and the impact of
Commission'regulation in the last ten
"years indicate that substituting
retransmission consent for the
compulsory license would result in

"massive retransmission denials rather
than consents." The Office cites the 1968
failed retransmission consent
experiment and the unanimous opinion
of cable, broadcast and program
production interests in 1971 that
retransmission consent simply would
not work. The Office maintains that
changes in the industry since 1968 have
not been such as to make a difference.
Most broadcasters would have no
inducement to grant consents for
retransmission of their own
programming, and agreements between
broadcasters aid copyright owners are
equally and in some cases even more
restrictive on the ability of broadcasters
to authorize retransmission than they
were in 1968. Because "quitclaim"
consents will not be sufficient,
retransmission consent would
unavoidably require cable systems to
negotiate copyright licenses from
individual copyright owners.
Superstation notes that copyright
owners would probably withhold
consent because by doing so they could
force major-market cable to effectively
become all pay-cable, and pay cable
would constitute a big second source of
income, permitting them to maximize
profits.

274. Superstation, Inc. states that
retransmission consent is unworkable
because an independent statior in a.
major market can bid higher for program
product than its counterpart cable
system. Cable cannot increase its
subscription rates the way broadcasters
can increase their rate cards to cover
increased costs. Superstation cites the
tremendous costs for off-network
series 296 and the increased profitability
of major-market UHF stations. Even if
cable systems combined to purchase
programming they cbuld not out-bid
major-market independent stations, with
the result that the only programming
cable might procure would be the less
desirable programniing that no
broadcaster bid on. Superstation
maintains that no cable company, even
the largest multiple system operator,
could spend the sums necessary to
procure a single program series, because
to do so systems would price-themselves
out of existence. It charges that NTIA
has failed to explain how the emergence
of satellites would be the factor that
would make retransmission consent
succeed. Satellites have not changed the
structure of the c-able industry in
relation to the broadcast industry so as
to make retransmission consent viable.

2mFor example, Superstation cites the fact that in
1978 alone local television stations paid
approximately $200.000.000 for syndicated
programming.

Even WTBS-TV, which is received In
5,000,000 homes, could not compote with
independent stations in major markets
that reach many more homes.

275. Superstation maintains that the
ultimate result of retransmission consent
will be that cable in major markets will
be pay cable, and this result would
come from the dictates of the program
suppliers rather than from cable
consumers. Superstation further states
that retransmission consent will not
increase program supply, but instead
will virtually guarantee that the
networks and the major program
suppliers will control the market and
operate so as to maximize profits by
limiting production. Superstation also
notes that program suppliers would buy
up cable systems that go out of business,
and thereby obtain control over both
product and distribution facilities.

276. Southern Satellite Systems
contends that retransmission consent
would terminate its resale carrier
business and destroy satellite delivery
of superstations. In this respect
Southern Satellite notes that the
satellite's advent will not make
retransmission consent successful; on
the contrary, the blacking out of portions
of WTBS-TV's broadcast day as a result
of retransmission consent would make
satellite transmission impossible, This
result would be particularly unfortunate
in view of the fact that satellite
transmission, by making available
programming suited to a multitude of
interests, will allow the consumer to
escape the domination of the three
networks, thus serving Communications
Act purposes. Similarly, United Video,
Inc. and the miscellaneous common
carriers argue that retransmission
consent would destroy their service
because of the inability of cable systems
to get consent for all of a station's
programs. This would, of course,
represent a serious loss of program
diversity to cable subscribers generally,
but the burden would fall most heavily
on small, independent cable systems
that could not afford program-by-
program negotiations. 29 7 Moreover, even
if cable operators had some success,
there would be no way technologically
for the microwave common carriers to
carry programs individually to systems
obtaining checkerboard consents. The
result, these commenters state, would be
"an immediate end" to the microwave
transmission of distant signals which
has been an essential source of

2" One author has suggested that "It would cost
each CATV owner at least $33,000 a year In
administrative expenses to properly clear
copyrighted materials." Martin I-I. Selden, Caoe
Television U.S.A., Praeger Publisher, 1972, p. 111.
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programming to the industry and the
public for many years.

Discussion

277. Prior to passage of the Copyright
Law Revision of 1976, cable
retransmission of broadcast programs
did not violate the copyright law,
irrespective of whether the owner of the
copyright, the originating broadcaster, or
any other interested person in the
distribution chain had granted its
consent. See Teleprompter Corp. v.
Columbia Broadcasting System, Inc., 415
U.S. 394 (1974); Fortnightly Corp. v.
United Artist Television, Inc., 392 U.S.
390 (1968). The cable retransmission was
not a "performance" and therefore did
not constitute an infringement of the
copyright. Id.The 1976 Act changed that.
But in making the change, Congress
enacted a regulatory scheme that is
fundamentally inconsistent with NTIA's
retransmission consent proposal.

278. Under Section 106 291 of the 1976
Copyright Act and the definitions in
Section 101, it is clear that the owner of
a program copyright has the exclusive
right to authorize the transmission of
that program to television audiences.2"
Section 106 also states, however, that
the copyright owner's exclusive right is
"[s]ubject to Sections 107 through 118."
Section 501(a) establishes that anyone
who violates "the exclusive rights of the
copyright owner as provided by
Sections 106 through 118 * * * is an
infringer of the copyright." Thus,
infringement can lie only where the
exclusive rights are violated; and those
rights are defined not only by Section
106 but also by other provisions such as
Section 111.

279. Section 111(c) provides an
explicit limitation on the program
copyright owner's Section 106 exclusive
rights and on his right to claim
infringement under Section 501(a).
Section 111(c)(1) says:

Subject to the provisions of clauses (2], (3),
and (4) of this subsection, secondary
transmission to the public by a cable system
of a primary transmission made by a

/ broadcast station licensed by the Federal
Communications Commission - * * and
embodying a performance or display of a
work shall be subject to compulsory licensing
upon compliance with the requirements of
subsection (d) where the carriage of the
signals comprising the secondary --

'"The references to "section" at this point and
hereafter are to Title 17 of the United States Code.

299 Section 10B gives the copyright owner the
exclusive right "to perform the copyrighted work
publicly." Section 101 defines "perform * * *
publicly" to include transmission and "transmit" to
include broadcast and cable carriage of television
programs. See also Section 111['s definitions of
"primary transmission" and "secondary
transmission."

transmission is permissible under the rules.
regulations, or authorizations of the Federal
Communications Commission. [Emphasis
added.]

Section 111(d) explains that to qualify
for compulsory licensing, the cable
system must provide a notice and any
other requested information to the
Copyright Office and deposit with the
Register of Copyrights a statement of
account and royalty fees calculated
under a statutory formula (as adjusted
from time to time by the Copyright
Royalty Tribunal pursuant to Section
801(b)(2))..

280. Section 111(c)(2) makes It clear
that the right to a compulsory license is
unavailable (and an infringement action
may be brought) if the cable system's
willful or repeated carriage of the
particular signal "is not permissible
under the rules, regulations, or
authorizations of the Federal
Communications Commission" or the
system failed to file the notice.
statement of account, or royalty fee
required by Section 111(d). Section
111(c)(3) adds that the right to a
compulsory license (and the
accompanying immunity from an
infringement suit) is forfeited if the cable
system willfully alters the commercial
advertising or station announcements
that accompany the broadcast of the
copyrighted work.3 Section 501(c)
provides that the copyright-licensed
local broadcaster, in addition to the
copyright owner, has standing to sue the
cable system for infringement where the
cable system has failed to file the notice,
statement of account, or royalty fee
required by Section 111(d). If the cable
system alters the primary transmission
in a way forbidden by Section 111(c)(3),
such as by deleting commercials, both
the originating broadcaster and any
local broadcaster in the area into which
the cable system carries the signal, have
standing to sue for infringement.

281. The foregoing regulatory scheme
is inconsistent with the retransmission
consent proposal in several respects.
Section 111(c)(1) establishes that the
cable system's retransmission of the
copyrighted work "shall be subject to
compulsory licensing upon compliance
with" certain enumerated requirements.
The copyright owner is expressly
deprived of one of the usual incidents of
copyright protection, i.e., the right to
prevent copying or to condition copying
on the payment of a royalty determined
by the copyright owner. Instead, the
permission to copy is "compulsory" and

36Secton 111(c)[4 Imposes certain limits on the
compulsory license which Section 111(c][l) grants
as to Canadian or Mexican broadcasts
retransmitted by cable systems In the United States.

the "royalty" is established by Congress,
subject to Copyright Royalty Tribunal
adjustment. Under NTIA's proposal, the
copyright owner could withhold from
the originating broadcaster full authority
to consent to the retransmission and.
thus, reserve to the copyright owner the
right to grant or deny consent. The
copyright owner could not (except
perhaps in what NTIA describes as"warehousing' situations) be compelled
to grant retransmission permission. In
reality, the cable system would no
longer have the "compulsory licens[e],"
which Congress granted. They copyright
owner and/or the broadcaster could
extract a fee or fees in excess of the
royalty set by statute, thus
circumventing the plain language of
Section 111(d). The distribution of such
fees among claimants could vary
dramatically from the division of
royalties which the Tribunal would
make. The consensual arrangements
between copyright owner, broadcaster,
and cable system would be governed by
state contract law and not the
substantially different Federal scheme
in Sections 501-510 which was carefully
designed to govern copyright
infringement suits and remedies.

282. There is nothing in the Committee
reports accompanying the Copyright
Revision Act that in any way suggests
that the compulsory license was not
intended to cover all cable systems or
that the Copyright Royalty Tribunal was
not meant to be the exclusive entity for
adjusting cable copyright royalties. The
House Judiciary Committee report states
that "the Committee has determined to
maintain the basic principle of the
Senate bill [S. 22] to establish a
compulsory copyright license for the
retransmission of those over-the-air
broadcast signals that a cable system is
authorized to carry pursuant to the rules
and regulations of the FCC." 1 The
House Conference Committee report
stated that "The Senate bill * * *
created a compulsory license for any
cable retranmission authorized by the
Federal Communications Commission,"
and that the House bill retained the
basic compulsory license scheme
envisaged in the Senate bill.3- With
respect to the authority of the Copyright
Royalty Tribunal to adjust copyright
royalties, the House Judiciary
Committee report clearly states that
"Chapter 8 establishes a Copyright
Royalty Commission for the purpose of
periodically reviewing and adjusting
statutory royalty rates for use of
copyrighted materials pursuant to
compulsory license provided in Section

-41 K RepL No. 94-1470 94th ConS.. zd Sess 89.

1-21L RepL No. 94-1733,94th Cong. 2d Ses.. 7-a.
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111 (secondary transmissions by cable
systems) * * " and further that "cable
and copyright owners agreed to a set of
standards for the adjustment or rates
which the Committee in large measure
has accepted." 303

283. We have given careful
consideration to the comments relating
to the retransmission consent proposal
in light of this statutory scheme, with
particular attention to the polarization
of views between NTIA and the
Department of Justice, the Copyright
Office, and the Congressional Research
Service. Based on our analysis of the
law and the facts, we find that
retransmission consent is EL surrogate for
full copyright liability and that, because
full copyright liability was considered in
detail and rejected by Congress in favor
of the compulsory license system,
adoption of retransmission consent rules
is beyond the authority of the
Commission.

284. In view of our findings relating to
the effects of cable television distant
signal carriage on television broadcast
service to the public, no appropriate
evidential base and no sound policy
predicate exists for the Commission to
exercise its authority to adopt the
retransmission consent proposal as a
means of eliminating potentially
destructive economic competition. In
fact, neither NTIA nor the other
supporters of the retransmission consent
proposal generally urge it as a policy
calculated to protect local television
broadcast stations from the potential
adverse consequences of cable
television distant signal audience
diversion. In U.S. v. Southwestern Cable
Co., 392 U.S. 157 (1968), the Supreme
Court affirmed the Commission's
regulatory authority, over cable
television, noting that "the Commission
feared that CATV might by dividing the
available audiences and revenues,
significantly magnify the
characteristically serious financial
difficulties of UHF and educational
television broadcasters." (footnote
omitted) It concluded, in light of this,
that "there is substantial evidence that
the Commission cannot 'discharge its
overall responsibilities without
authority over this important aspect of
television service'" (citations omitted).
The function of the retransmission
consent proposal, at least as itis
articulated by NTIA, relates not at all to
these considerations that were before,
the Supreme Court when it affirmed our
regulatory authority in the cable
television field. Thus, since specific
authority to adopt the proposal is not
found in the Communications Act and

303H. Rept. No. 94-1476, 94th Cong., 2d Sess.. 173.

existing precedents are inapplicable, a
new.theoretical justification would be
required if Commission jurisdiction to
adopt rules of this type were to be
found.

285. We find no such justification
here. NTIA cites Sections 325(a), 303(g),
(h), and (s) and 307(b)-of the
Communications Act as authority for the
adoption of the rules it proposes. 304

Section 325 is inapplicable to cable,,
television signal carriage directly for, as
the" Supreme Court has stated, "CATV
systems do not in fact broadcast or
rebroadcast." 305 Nor do we find such
authority within the other cited sections
or within some-authority ancillary to our
regulatory responsibilities under the
cited sections. The retransmission
consent proposal, while it would,
according to its proponents, more
efficiently and equitably order the
markets in which cable television
system operators obtain television
broadcast signals, would not and is not
intended to create zones to be served by
particular stations or serve to allocate
stations or service equitably among the
several states and communities.

286. More specifically, we find no
"ancillary" authority broad enough to
impose retransmission consent rules on

- cable television systems. As developed
by the courts, Section 2(a) of-the
Communications Act; 47 U.S.C. 152(a),
"confer[s] on the Commission a
circumscribed range of power to

oSection 325(a) states in relevant part:
* * nor shall any broadcasting station

rebroadcast the program or any part thereof of
another broadcasting station without the express
authority of the originating station.

Section 303(g) provides the Commission authority
to:

Study new uses for radio, provide for
experimental uses of frequencies, and generally
encourage the larger and more effective use of radio
in the public interest;

Section 303(h) provides that the Commission
shall:

Have authority to eitablish areas or zones to be
served by any station;

Section 303(s) provides that the Commission shall:
Have authority to require that apparatus designed

to receive television pictures broadcast
simultaneously with sound be capable of adeqately
receiving all frequencies allocated by the
Commission to television broadcasting when such
apparatus is shipped in interstate commerce, or is
imported from any foreign country into the United
States, for sale or resale to the public.

Section 307(b) provides that- ,
In considering applications for licensees, and"

modifications and renewals thereof, when and
insofar as there is demand for the same, the
Commission shall make such distribution of
licenses, frequencies, hours of operation, and of
power among the several States and communities as
to provide a fair efficient, and equitable distribution
of radio service to each of the same.

3
03 Fortnightly Corporation v. United Artists

Television, 392 U.S. 390 (1968). See also, Report and
Order on CATVand TVRepeater Services, 26 FCC
403, 429-430 (1959)..

regulate cable television * * *." FCC v.
Midwest Video Corp. (Midwest II), 440
U.S. 689, 696,'(1979). One formulation the
courts have used to describe the outer
bounds of that regulatory power is the
statement that the cable regulations
must be "reasonably ancillary to the
effective performance of the
Commission's various responsibilities
for the regulation of television
broadcasting." Id. at 691, quoting Unlted
States v. Southwestern Cable Co., 392
U.S. 157, 178 (1968). Those
"responsibilities," of course, are set out
in various provisions of the
Communications Act and have been
amplified in court and Commission
decisions.

287. In Southwestern Cable, supra, the
Supreme Court held "the Coijimission
has reasonably concluded that
regulatory authority over CATV Is
imperative if it is to perform with
appropriate effectiveness" its '
responsibilities under Sections 303(f)
and (h) and 307(b) to create "an
appropriate system of local
broadcasting." 392 U.S. at 174. The Court
noted the Commission's
Congressionally-endorsed finding that
this statutory objective had "two
subsidiary goals," wider use of UHF
channels and encouragement of
educational broadcasting. Id. at 174-75,
The Court said "[t]he Commission has
reasonably found that the achievement
of each of these purposes is 'placed in
jeopardy by the unregulated explosive
growth of CATV' "Id. at 175. The Court
stressed both Congressional and
Commission findings that, given the
then-current state of evidence,
uncontrolled distant signal importation,
by "dividing the available audiences
and revenues," might eliminate local
broadcasting service or, at least,
discourage UHF and educational
television development. Id. at 176.
Southwestern Cable, therefore, stands
for the proposition that cable's adverse
impact on the achievement of broadcast
goals may support Commission ancillary
jurisdiction over cable.

288. In United States v. Midwest
Video Corp. (Midwest 1), 406 U.S. 049
(1972), the Supreme Court explored
another aspect of the Commission's
regulatory authority over cable. In
upholding the requirement that cable
companies originate some programming,
a 4-member plurality of the Court said
that the reasonably ancillary doctrine
also encompassed affirmative efforts to,
further statutory policies, not just
negative avoidance of adverse effects as
exemplified in Southwestern Cable. 400
U.S. at 664. The plurality said that the
Commission had "authority to regulate
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CATV with a view not merely to protect
but to promote the objectives for which
the Commission had been assigned
jurisdiction over broadcasting." Id. at
667. The particular statutory objectives
involved in Midwest I were the goals of
outlet and program diversity which the
plurality traced to Sections 303(g) and
307(b) of the Act. Id. at 667-68.

289. The crucial concurrence in the
Midwest I result by the Chief Justice,
however, did not give any broad
endorsement to the plurality's expansion
of the ancillary jurisdiction doctrine. He
cautioned that the program origination
rule "strains the outer limits" of the
Commission's jurisdiction. Id. at 676. He
urged Congress to comprehensively
reexamine the statute as it relates to
cable television. Id. at 676. The Chief
Justice did observe that "when they [i.e.,
cable operators] interrupt the signal and
put it to their own use for profit, they
take on burdens, one of which is
regulation by the Commission." Id. at
676. He did not, -however, explain how
far his signal interruption rationale
could be extended to give the
Commission jurisdiction to affirmatively
achieve traditional broadcast-related
regulatory goals.

290. Midwest II, supra, did not resolve
how far a majority of the Supreme Court
would be willing to extend the Midwest
Iplurality's view of the reasonably
ancillary doctrine. The Court in Midwest
H inValidated the Commission's cable
access and capacity rules, despite their
affirmative promotion of the established
broadcast regulatory goals of
maximizing outlets for local expression
and programming diversification. The
Court held that the Commission's cable
television jurisdiction necessarily must
be limited by "reference to the
provisions of the Act directly governing
broadcasting * * *." 440 U.S. at 706.
Since Sections 3(h) and 326 evidenced a
Congressional reluctance to impose a
non-discriminatory access requirement
on broadcasters, the Court implied a
similar limitation as to cable television
operators. While it may not have been
necessary to the result, the 6-member
majority in Midwest H did appear to
accept as a general proposition what it
characterized as "[o]ur holding in
Midwest [] sustain[ing] the
Commission's authority to regulate
cable television with a purpose
affirmatively to promote goals pursued
in the regulation of television
broadcasting * * *." 440 U.S. at 700.
" 291. Those parties urging the
Commission to promulgate
retransmission consent regulations
identify Sections 303(g), (h), and (s),
307(b), and 325(a) as setting forth

statutory policies that such regulations
would affirmatively promote. They
claim that under Southwestern Cable, as
extended in Midwest I and , the
Commission has ancillary jurisdiction to
regulate cable to promote those
objectives.

292. As indicated in greater detail
below, we believe that the
transplantation of the requirements of
Section 325(a) of the Communications
Act into the field of cable television
under a concept of regulation
"reasonably ancillary" to our regulation
of broadcasting would be fundamentally
inconsistent with the recently adopted
1976 Copyright Act There is no need to
protect the functioning of Section 325 by
creating a Commission rule paralleling
the statutory requirement for television
broadcasters because the Congress has
protected those interests deemed to
warrant protection by the adoption of
the Copyright Act We note, as
discussed below, that Congress has
specifically refused to adopt
amendments to the Communications Act
necessary to extend Section 325 to cable
television. Its stated reason for rejecting
these proposed amendments was that, in
so doing, it would be determining
questions as to the property rights in
broadcast programs and that this
determination was appropriately left for
resolution in connection with changes in
the copyright law.

293. Nor do we find authority under
the "reasonably ancillary" doctrine in
Section 303(h). That Section grants the
Commission "authority to establish
areas or zones to be served by any
station." The most obvious purpose of
this provision is, in conjunction with
Sections 303(c)-{f), to guard against
service-impairing electronic interference
between stations. In addition, Section
303(h) works in conjunction with Section
307(b) to ensure the fair allocation of
local broadcast service among
communites. See Southwestern Cable,
392 U.S. at 174. That case establishes
that the Commission, under the
"reasonably ancillary" doctrine may
regulate to prevent deleterious impact to
local broadcast service. Such regulation
entails use of the negative, impact-
avoidance arm of the ancillary
jurisdiction doctrine; and It requires
substantial record support before such
regulation of cable can be justified. It is
difficult to comprehend, however, how
Section 303(h) can provide an
affirmative purpose of the Midwest I
genre to justify retransmission consent
regulations. Section 303(h) empowers
the Commission to establish areas or
zones of service. NTIA's retransmission
consent proposal would empower the

broadcaster to expand or retain the area
or zone of service reached by
programming."

294. Section 303(a) empowers the
Commission to "generally encourage the
larger and more effective use of radio."
Section 303(s) authorizes the
Commission to promote UHF
development. Section 307(b) requires
"fair, efficient, and equitable
distribution of radio service" among the
states and communities. These
provisions all demonstrate the
importance of creating and preserving
viable local service. Insofar as a
retransmission consent requirement is
necessary in that endeavor, the
foregoing provisions provide the
requisite statutory objectives for
invocation of the "reasonably ancillary"
doctrine. But in order to justify
regulation under the "reasonably
ancillary" doctrine, it is necessary to
invoke more than a relevant statutory
purpose. It is necessary to demonstrate
a real factual nexus between the
proposed regulation and that relevant
statutory purpose. As this Report and
Order demonstrates, the factual
predicate or nexus is lacking. The
unrestricted importation of distant non-
network programming does not
substantiallythreaten the viability of
local broadcast service. This absence of
likely harm, therefore, is fatal to any
contention that the Commission has
ancillary jurisdiction to impose a
retransmission consent requirement

295. In Southwestern Cable, 392 U.S.
at 176-77, the Supreme Court noted that,
on the then-existing state of knowledge,
the deleterious consequences to local
broadcast service could only be
estimated. The Court was satisfied that
there was "substantial evidence" of the
need for regulation. Id. at 177. Plainly,
the Court was impressed with
Congressional committee and staff
reports reflecting the urgency of the
problem. The word "imperative"
appears several times in the Court's
opinion. Id. at 177. See also Mdwest H,
440 U.S. at 706. On the current
rulemaking record, however, after years
of actual experience with cable and
extensive economic anaylsis of that

3"The supporters of retransmisson consent also
seem to rely on Section 308(a). Section 308(a) says
the Commission may grant permits and licenses
"only upon written application therefore received
by It." This provision serves the obvious propose of
g-aranteetin, along with Section 305(b) and Section
309. that the licensing process Is open and public.
The quoted words of Section 306(a) hardly reflect a
Congressional purpose ofensuring that a
broadcaster's signal Is kept within limited
geographical confines unless and until he consents
to distant carriage by cable. The provision.
therefore. Is not a basis for imposing retransmission
consent regulations under the "reasonably
ancillry" doctrine.
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experience, the urgency and necessity
for regulation are lacking. What was
"imperative" in 1968 is no longer
demonstrably so.

296. Home Box Office, Inc. v. FCC, 5
F. 2d 9 (D.C. Cir.), cert. denied, 434 U.S
829 (1977), sharply illistrates that mer
intuition or speculation or inadequatel
established factual predicates will not
suffice to support an attempted exercii
of "reasonably ancillary" jurisdiction
over cable television. There the U.S.
Court of Appeals for the District of
Columbia Circuit overturned the
Commission's pay cable anti-siphonin
rules. The effect of those rules was "to
restrict sharply the ability of
cablecasters to present feature film an
sports programs" as part of the
cablecasters' pay service (as distinct
from basic retransmission service). 56,
F. 2d at 19. The Commission there did
not attempt to justify its rules on the
Southwestern Cable theory that pay
cable programming would fragment
audiences and undercut the financial.
viability of conventional local broadcE
service. 567 F. 2d at 29. The Commissic
did contend, however, that the rules
were within the Commission's
jurisdiction to ensure nationwide
broadcast service under Section 1, 47
U.S.C. 151. The theory was that cable
itself would not be a nationwide servi
in the near future, but would outbid
broadcasters for programming in
markets where cable/broadcast
competition for program supply did
exist, and that this "could result in losi
of broadcast television service to
regions not served by cable." Id. at 33.
The Court found this theory
"unsupported in the record" and held
that "the postulated loss of regional
service is too speculative to support
jurisdiction." Id. at 33. 07 In other word
the Commission's attempt to ground
ancillary jurisdiction on a perceived
need to protect the supply of
programming to broadcasters was
rejected by the Court because "the
Commission has not established its
jurisdiction on the record evidence
before it." Id. at 34.

297. The Home Box Office court wer
on to explain why the anti-siphoning
rules could not be affirmed under'the
Administrative Procedure Act,
irrespective of the jurisdictional issue.
The court set out as a basic ground rul
that "regulational perfectly reasonabl
and appropriate in the face of a given
problem may be highly capricious if th
problem does not exist." 567 F. 2d at 31

enThe Court also rejected as unsupported two
other jurisdictional bases urged by the Commissi
preservation of"the overall level of public
enjoyment of television entertainment" and
promotion of diversity. 567 F. 2d at 162,167.

After examining the rulemaking record,
the court concluded that the
Commission did not have sufficient
evidence that a problem did exist. The

67 Commission had "failed to crystallize
what is in factharmful about

a 'siphoning.' "Moreover, the Commission
y was unable to identify "any comments

in a voluminous record which would
se support its statement" that "siphoning is

'real, not imagined.' "Id. at 37. Indeed,
the Commission had admitted it lacked
a "clear picture as to the effects of
subscription [including pay cable]

g television upon conventional
broadcasting." Id. at 37. The court said
that "if there is any evidentiar& support

d at all, it is indeed scanty." Id. at 37. Nine
months before the Commission
promulgated its first anti-siphoning
rules, the Commission justified declining
to issue such rules because it lacked
adequate information and needed
further experience. Id. at 22, 37 n. 60.
The court said the "Commission has not
called our attention to any data which

Lst would fill the gaps in its experience
on identified" at the earlier time. Id. at 37 n.

60. The court criticized the
Commission's "choice to regulate rather
than allow a period of unregulated
experimentation in which data could be
generated that could form a predicate

ce for informed agency action." Id eas The
court added:

In this state of affairs, where there is no
evidence of any urgent need for preventive
action and where approval of the
Commission's position would foreclose the
possibility that data could be generated in the
future that could allow fully informed
decisionmaking, we are disinclined to give
the Commission the "benefit of the doubt"
which it argues it should have. [1d.]

The court went on to explain that the
is, factual record to support the regulations

as pro-competitive was incomplete and
that the "Commission has not
documented its case" regarding the need
for the rules to prevent loss of television
service to the poor and to rural areas. Id.
at 39.

298. In the present case, the
rulemaking record refutes the conjecture

it that cable importation of distant
syndicated programs will undercut any
of the Commission's broadcasting
regulatory goals. 309

e 3'Accord, Home Box Office, Inc. v. FCC 587 F.
2d 1248,1256 (D.C. 1978) (affirming Commission
decision not to regulate program exclusivity
agreements between slppliers and broadcasters).at mThe proponents of retransmission consent say

'. that the Commission is obliged under Melody Music
Inc. v. FCC, 345 F. 2d 730,733 (D.C. Cir. 1)65] to
explain why broadcasters seeking to rebroadcast

3n, programming must obtain the originating
broadcaster's prior consent, whereas cable
opeiators do not have to seek such consent for
cable retransmissions of broadcast programming.

299. More important, however, than
our inability to find authority for the
Commission to adopt this proposal
under established precedents, is our
inability to distinguish Its policy thrust
from purely copyright matters with
respect to which Congress has chosen a
different course. A review of both the
historical record and the present debate,
make clear the virtual identity of the
two issues, both of which relate to the
allocation of property rights in television
programming and the legal position of
the cable television industry in the
broadcast television programming
supply market.

300. As we. indicated in our Notico of
ProposedRule Making. para. 89, the
initial consideration of this proposal
focused on whether Section 325(a) 310
should be amended to apply to cable
television systems. Section 325(a) of thd
Communications Act requires
broadcasters that rebroadcast the
signals of other stations to obtain the
permission of those stations. Its function
is "to protect the rights of those having
property rights in programs." 311 When
the issue of whether Section 325(a)
should be applied to cable television
operations came before the Commission,
we stated:

It may well be that Congress would desire
-to protect the property right of a broadcaster

Melody Musichas no application to the
jurisdictional question here and can not be used to
salvage a jurisdictional argument that Is otherwise
unavailing. Melody Music requires equal treatment,
or a reasoned explanation of differential treatment
of similarly situated broadcasters. In any event, the
simple explanation for the differential treatment
here is that Congress imposed Section 325(a) on
broadcasters and did not impose a comparable
obligation on cable operators, nor did Congress give
the Commission sufficient implied (Le. ancillary)
jurisdiction to Impose such an obligation. Melody
Music obviously does not control the actions of
Congress. In any case the Supreme Court stated In
Fortnightly Corporation v. United Artists
Television, 392 U.S. 390, 400-401 (1go) and
reiterated In Teleprompter Corp. v. CBS, Inc., 415
U.S. 394 (1974) that:

The function of CATV systeils has little In
common with the function of broadcasters, CATV
systems do not in fact broadcast or rebroadcasl.
Broadcasters select the programs to be viewed-
CATV systems simply carry, without editing,
whatever programs they receive. Broadcasters
procure programs and propagate them to the public,
CATV systems receive programs that have been
released to the public and carry them by private
channels to additional viewers. We hold that CATV
operators, like viewers and unlike broadcasters, do
not perform the programs that they receive and
carry. (footnotes omitted]

While it might be argued that these are
distinctions of relevance only under the copyright
law, these decisions (and the 1970 Copyright
Revision Act) are the explanation for the different
positions of the cable and broadcast television
industries in the program supply markets for which
NTIA seems to be seeking an explanation.

3
1
0Supr, n. 304.

31 Report on Amendment of Robroadcosting
Rules, 1 R.R. (Pt. 3) 91:1131. at 91.1134. May 16. 1952,
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as against CATV retransmission as well as
against rebroadcasting. For this reason. as
well as because of the competitive impact
involved here, we intend to recommend to
Congress that aii-appropriate amendment to
Section 325(a) be enacted * * *
".* T * By other broadcasters * we are

asked to recognize the existence of a
propriety right, and to amrm it-by rules;, then,
it is said, we would be in a position to issue
.cease and desist orders' against any CATV
system rebroadcasting a signal without
permission. This course of action we do not
believe appropriate. This is not the forum in
which the existence or nonexistence of a
private property right can be
adjudicated * * 11 

301. This legislative proposal was
made to the Congress and was rejected
by both the Senate and House
Committees with responsibility for its
consideration. The report of the House
Committee stated:

The Committee has considered the
question raised by the Commission on its
legislative recommendation of whether
Section 325 of the Communications Act
should be amended so as to prohibit
transmission by CATV systems of any
broadcast signals except with the express
authority of the broadcast stations. In view of
the pendency of copyright legislation, it is the
view of the Committee that 1he recognition
and protection of any property rights in
programs broadcast by radio and television
stations should more appropriately be
determined within the framework of
copyright legislation rather than within the
framework of communications legislation.
Therefore, the Committee decides against
amending Section 325 * * * 31

302. We considered the subject of
retransmission consent again in the First
Report and Order in Dockets 14895 and
15233, 38 FCC 683 (1965). There, we were
requested to "construe the microwave
carriage and distribution of signals by or
for the benefit of CATV's as a single
transaction which, in effect, constitutes
'rebroadcasting' under the existing
provision of Sec. 325." Id at 706 n. 37.
We stated, however, that "the proposed
construction is a strained one, which we
are not at liberty to adopt." Id. In that
Report we recognized that cable
television "stands outside of the
program distribution process" and that.
therefore, "the usual competitive
situation", is not present. Nevertheless,
we reiterated that cable television had
not been-found subject to the
requirements of Section 325 and that
Congress had not seen fit to adopt our
recommendation that "restrictions on
rebroadcasting embodied in Section 325

2
' Report and Order in Docket 12433, 26 FCC 2d

403. 43b (1959].
3
13 Report of the House Committee on Intersote

and Foreign Commerce on HR. 132M HR. Rep. No.
89-6as5. 89th Cong.. 2d Sess. at 11( 106).

of the Communications Act should be
extended to the distribution of
broadcast signals by CATV's." Id.

303. The SecondReport and Order in
Docket 4m9 15233, and 15971, 2 FCC
2d 725 (1968) also addressed the
question of retransmission consent. We
stated:

As a general approach encompassing all
stations, we are proposing to the Congress
that it consider the question of extending the
rebroadcast concept or Section 325[a) to
CATV. It may be that regulation of this
nature would prove a preferable and more
effective means of achieving fair recognition
of the exclusivity contracts of the program
marketplace.

Id. at 748. We also pointed out the
"anomalies which result" from the
situation in which broadcasters must
negotiate for programming whereas
cable systems do not and expressed our
concern over how this could affect the
economic base of a television station
serving as an outlet for local expression
for all the people in its service area. Id.
at 778-781. We concluded, as we had
earlier in Docket 12433, that we should
urge Congress to consider whether a
provision similar to Section 325(a)
should be made applicable to cable
television including whether, to what
extent, and under what circumstances
cable systems should be required to
obtain the consent of the originating
broadcaststation. In suggesting this
approach, we observed:

We are not in a position to state whether a
Section 325[a) approach would be effective
and fully consistent with the public interest.
We think that this is a matter warranting
Congressional (and Commission)
consideration. including such aspects as how
a 'retransmission consent' requirement would
function as a practical matter, whether
systems in small communities should be dealt
with specially, and whether grandfathering Is
appropriate and the nature of any such
grandfathering.

Id. at 788.
304. The Commission again

considered the matter in connection
with its Notice of Proposed Rule Making
and Notice of Inquiry in Docket 18397,
15 FCC 2d 417 (1968). in which the
Commission itself proposed to apply.
such a requirement to the carriage of
distant commercial stations on cable
television systems in the 100 largest
television markets and to those signals
carried by cable systems in the smaller
markets that were necessary to provide
subscribers with signals beyond the
three national television networks and
one independent station. Id. at para. 39.

305. In making this proposal the
Commission indicated that it would
forbear acting until the Congress had an
opportunity to act on pending copyright

legislation which it was hoped would
resolve the unfair competition aspect of
the retransmission consent proposal and
provide "the legislative guideline which
the Commission has long sought..."
Id. at para. 39. As the Commission
noted, the retransmission proposal
"necessarily also embodies
considerations like copyright in its
practical applications." Id. at para. 40.

306. After considering the various
comments filed relating to this proposal
and having undertaken some limited
experimentation with operation under it,
the Commission rejected it stating
"experience has indicated that it will
simply not achieve our basic
objectives." 314

307. In putting forth its retransmission
consent proposal in 1968 the
Commission stated that cable competed
"unfairly" with broadcasters "because
CATV presently stands outside the
competitive program distribution
market." 215 and that retransmission
consent was designed to eliminate this
element of unfaircompetition "through
direct application of market forces now
operative as to analogous services."3
During the course of Senate oversight
hearings several months after issuance
of the retransmission consent proposal,
the Commissionelaborated further on
the copyright nature of retransmission
consent. At one point in the hearings,
Subcommittee Chairman MacDonald
asked then-Commission Chairman Hyde
whether retransmission consent is not
"in essence copyright." Chairman Hyde
responded that, "In operation it could
have many of the characteristics of
copyright, that is true." 317 Chairman
MacDonald pressed further on the exact
nature of retransmission consent:

Chairman MacDonald. Would it not be fair
to say that retransmission consent has to be
obtained from the copyright owner?

Chairman Hyde. I am certain that once this
approach went into operation that the
copyright owners would see to it in the
arrangements they make with stations or
networks that they reserved the rights to
make separate arrangements with CATV. and
It would bring CATV into the program market
In a copyright sense, yes it would * * * what
we have proposed is essentially a plan under
which CATV systems would get access to
programs in the same manner as

S ! Cable Televiion Report and Order 36 FCC 2d

3 A11f Xce of posed Rdeaking and Jnqtcryin
Docet 10.'9 sup.m. at 430. It should be noted that
the Comminsmas IM6 proposal was the same as
NTLA's In that it nominally would have required the
cable operator to secure consent fromo the
broadcaster rather than the copyright owner.
3:=1. at 432.

2 Hearings on FCC oversight before the House
Subcommittee on Communications and Power. 91st
Cong. Zd Sess.. Scd3l No. 91-1. 59-60 (196].



60240 Federal Register / Vol. 45,'No. 178 / Thursday, September 11, 1980 / Rules and Regulations

conventional television for exhibition in the
top 100 markets * * * 318

308. A contemporiry expert
participant in the ongoing cable/
copyright controversy in the Congress,
then:Deputy Register of Copyrights
George D. Cary, remarked:

When the Commission requires the CATV
system to get the permission of the imported
stations before it can bring these distant
signals into a major market, it seems to me
that this Is a device for indirectly dealing
with the copyright question, because as most
everybody knows, radio stations do-not
generally own the proprietary right in the
majority of the material which they
broadcast, so in effect, this means that the
CATV owner must deal directly with the
copyright proprietor. This conclusion is made
crystal clear in the clarification of this order
which the Commission issued on the 24th day
of Jariuary 1969, in which it said that a quit
claim type of waiver from stations was not
sufficient. The CATV system is going to have
to get permission from the station on a
program-by-program basis to import these
distant signals, which obViously means they
have got to get a clearance on the usage of
the copyrighted material. 319

309. In recent hearings on copyright
- revision before the House Judiciary
Subcommittee, the Register of
Copyrights gave her assessment of the
nature of retransmission consent. Noting
that after legislative and judicial failure
to control the copyright problem in 1967
and 1968.

The FCC approached the problem directly
through a regulatory* device thativas, in "
reality, the exact equivalent of a copyrighL
Immediately after the Supreme Court
decision in Fortnightly the FCC imposed upon
CATV the requirement of 'retransmission
consent * .* * [O]nly a few 'retransmission
consents' (i.e., copyright licenses) were
granted * * * 320

311ld. at 60-61.
315CA TV-The Fortnightly Postlude, 16 Bull.

Copyright Soc. 157,162 (February 1969). Cary also
notes that the retransmission proposal provoked a
letter from Senate Judiciary Subcommittee
Chairman McClellan to Chairman Hyde stating that
- * * there is a serious question concerning the

Jurisdiction of the Commission to impose what
amounts to a requirement of copyright
clearance * * *," requesting the Comunission's
clarification of what its future regulation of cable
would be "if legislation is-enacted providing for the
payment of reasonable copyright fees by CATV
systems, * * " and cautioning that If a response
were not forthcoming, "* * the subcommittee
would have no other alternative than to schedule a
public hearing to review those aspects of the
Commission's action which involve matters coming
within the jurisdiction of this Subcommittee." Id. at
165.

320Hearings on Copyright Revision Before the
Subcommittee on Courts, Civil Liberties, and
Administration of Justice, of the House Committee
on the Judiciary, 96th Cong., 1st Sess., tr. 18
(November 15,1979) (hereinafter, "1979 Copyright
Hearings").

With specific reference to the NTIA
tetransmission consent proposal, the
Register of Copyrights has testified that

It isn't just consent from the broadcasters,
the broadcaster can't give consent unless it
has authority to do so from the copyright
owners. It has to have a contractual right to
give that consent. So in effect you are
creating a copyright. If you do, however you
call it, whoever does it, it is still a
copyright * * * 321

310. Perhaps the most conclusive
statements on the nature of
r etransmission consent, however, come
from NTIA's Assistant Secretary for
Communications and Information, Mr.
Henry Geller. In testimony before the
House Communications Subcommittee,
Mr. Geller adverted to the NTIA
retransmission consent proposal and
stated that "* * * it was always the
copyright owner that was the key. The
only way the station could give consent
is if it bargained and obtained that from
the copyright owner. Even if you go to
the station and ask for retransmission
consent, the only way he can give it is to
go back to the copyright
owner * * *"a22 In further testimony
before the Senate' Communications
Subcommittee Mr. Geller expressed the
same thought 3

23 and in response "
Chairman Ho'llings, ranking minority
member Senator Goldwater, and
Senator Cannon, identified
retransmission consent as a copyright
matter rather than a matter of
communications policy.3 24 The

3211979 Copyright Hearings, Id., tr. 41.
*22Hearings pn HI. 3333 Before the

Subcommittee on Communcations of the House
Interstate and Foreign Commerce Committee, tr. 38,
40. This would appear to have brought Mr. Geller
into agreement with Ms. Ringer who, in her formal
statement, termed retransmission consent "the
exact equivalent of a copyright" Id. at 33.323Mr. Geller stated that program consent and
retransmission consent were one in the same:
- * * in order to give retransmission consent, the

station has to obtain that consent from the copyright
owner. So whether you call it program consent or
retransmission [consent], either one, the key is the
copyright owner." Hearings on S. 611 and S. 622
before the Subcommittee on Communications of the
Senate Committee on Commerce, Science, and
Transportation, 96th Cong., Ist Sess.. Serial No. 9-
45, at 2112.

3 2 1 Chairman Hollings stated, with respect to
retransmission consent, that" * * * what's
fundamentally involved * * * is whether we have
a communications problem or whether we have an
industry economic matter and I think that's really
what copyright is." Senator Cannon stated
- * * this is an economic problem, and not a

communications problem. The whole issue here
seems to be how you are going to divide up that pie.
And it really isn't a communications problem at
all." Chairman Hollings further stated:

* * * with respect to the retransmission consent
matter, the FCC made a study of cable and found no
harm was caused by unrestricted cable signal
importation. Of course, that is communications
policy. On the other hand, the Copyright Act said
that every cable operator should have a compulsory
license and pay a fee. Now, that is copyright policy.

retransmission consent provision in H,R.
3333 was deleted. During the 1979
Copyright Hearings Subcommittee
Chairman Kastenmeier made reference
to H.R. 3333's retransmission consent
provision:

Earlier this year our sister House
Subcommittee * * * considered legislation
which would have deregulated the cable
industry but at the same time imposed the
equivalent of full copyright liability-
retransmission consent-on cable television
systems .=

In propounding the NTIA retransmission
consent proposal to the Subcommittee,
Mr. Geller testified that, "We think that
the sound policy for cable's future
growth, not for its past but Its future, Is
either retransmission consent as part of
Communications Act policy, or full
copyright liability; If It is a matter to be
considered by this Committee." 12
Chairman Kastenmeier asked a
clarifying question:

Chairman. Your main recommendation
appears to be that we should subject all
future growth of cable to full copyright
liability or the equivalent thereof while
grandfathering existing service?

Mr. Geller. Yes, sir * * * 321

311. Not only were the two issues
commonly perceived to differ in name
only but the legislative history of the
cable copyright controversy generally,
and particularly the legislative history of
the Copyright Revision Act, demonstrate
that Congress specifically considered
the full copyright liability
(retransmission consent) proposal and
decided to avoid imposing on cable any
copyright scheme that would require
negotiations for programming on a
program-by-program basis. The
difficulties associated with full copyright
liability were noted as early as 1905, 329

Id. at 2869.
m a 19 79 Copyright Hearings, supro, n. 314, Ir. 4,

emphasis added.
3
2
1
1d. at 9.

3Id., And see Mr. Caller's statement, Id. at 9-10.
.* . * we are saying that when you do deal with

non-network programming, which Is not sold on a
simultaneously basis, It Is sold to particular
markets, and on an exclusive basis. If the
broadcaster obtains that exclusivity In the
marketplace, It Is there we would go to th full
copyright liability or retransmission consent. They
are equivalent."325See Hearings on H.R. 4347, 5680. 6831 and 6035,
1sL Sess., 1965, before Subcommittee No. 3 of the
House Judiciary Committee, Serial No. 6, 89th Cons,
This legislation, which was the first to treat the
cable copyright issue, would have Imposed full
copyright liability on cable systems. The then-
Register of Copyright Abraham Kamenstein noted
that a supplementary report prepared by the
Copyright Office on cable copyright liability
concluded that although the copyright owner should
be compensated for use of his works by cable
systems, the practical difficulties of advance
clearances had to be recognized, Id. at 1562. The
following year the House considered a second cbla

Footnotes continued on next page
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In 1959, House Subcommittee Chairman
Kastenmeier noted that the process of
copyright revision would continue to
involve the acoonmodations of the
legitimate interests of those who sought
compensation for use of their product
with the equally legitimate interests of
others who need to use that product
without "undue complication or cost."3

As the Register of Copyrights
subsequently stated, the fundamental
principle of the Copyright Revision Act,
and indeed of all copyright legislation
from 1974 on, was that cable's
retransmission activity should be
subject to compulsory liceffsing with
statutorily-prescribed royalties. 30

312. The legislative history of the
Copyright Revision Act plainly
demonstrates that full copyright liability
was specifically explored and
specifically rejected by the Congress. In
hearings before the House
Subcommittee on H.R. 2233, testimony
on the problems of full copyright
liability and the preferability of
compulsory licensing were expressed by
both government and industry
witnesses.3' This testimony led
Chairman Kastenmeier to remark at one
point that the business of getting
clearances and knowing what levels of
rights are really being accorded may get
extraordinarily difficult, particularly for
users.3 32 In another exchange,
Committee member Herman Badillo
asked Rex Bradley, then-president of the
National Cable Television Association,
why the Congress should establish a
compulsory licensee fee for cable,
instead of "[leaving] it to normal market
forces to say what the payment should
be?" Bradley responded by stating that,
"We would like to avoid the possibility
of having an unknown amount

Footnotes continued from last page
copyright scheme which would have allocated
copyright liability depending on the market served;
it also had "trigger" provisions whereby systems, on
performance of certain acts, would incur full
copyright liability. The committee report explained
this differential treatment: "neither the full liability
sought by the copyright interests nor the complete
exemption sought by the community antenna
interests would be appropriate or fair." I- Rept. No.
2237, 89th Cong. 2d Sees., 80 (1966).

xaKastenmeier, "Copyright Revision Revisited."
Bull. Copyright Soc. 16 (June 1969]. 269.

'Senate Communications Act rewrite hearings.
supra, n. 317. at 3335.

" Among the government witnesses testifying
were the Register of Copyrights and Mr. Keller.
General Counsel of the Office of
Telecommunications Policy. Both endorsed the
compulsory license, with Mr. Keller emphasizing
that it would afford fair compensation to the
program producers while allowing cable to "grow
and develop in response to the needs and demands
of the public." and providing "stability and certainty
where previously there had been none." 1974
Copyright revision hearings, at 109-116; 448-437
(1974].

mId. at 115.

established without real control by
us * '" and noted that there is no
"moderating effect of the marketplace"
or "competitive forces that would keep
rates reasonable."' m Congressman
Badillo further pressed his question with
witnesses urging greater copyright
liability, exemplified in this exchange
with MPAA President Jack Valenti:

Mr. Badillo. Yesterday. when the cable
television people were here they said that it
is impossible to leave the question of the fee
to the normal function of the marketplace
because the nature of the transmission
business is such that the cable people would
really be in an impossible bargaining
situation. What is your reaction to that claim?
Would it be possible for us merely to say that
it is a copyright and then leave the question
of the amount to be paid to be settled in the
marketplace?

Mr. Valenti. I would have to tell you that I
think there would be administrative
difficulties in the free play of the
marketplace. That is what the compulsory
license was created to avoid, such an
administrative difficulty, a compulsory
license covering all signals, lessening the
paperwork, lessening everything.3"

313. The Committee report
accompanying the Copyright Revision
Act leaves no doubt that the Congress
considered the very matters that are
now being argued to the Commission
and that it adopted the compulsory
license instead of full copyright liability-

* * * The Committee recognizes that it
would be impractical and unduly burdensome
to require every cable system to negotiate
with every copyright owner whose work was
retransmitted by a cable system.
Accordingly, the Committee has determined
* * * to establish a compulsory license for
the retransmission of those over-the-air
broadcast signals that a cable system is
authorized to carry pursuant to the rules and
regulations of the FCC.3m

314. In this compromise-between the
two extremes of no copyright protection
(as existed prior to 1976) and full
copyright protection-Congress struck
what is found to be a fair balance
between the rights of copyright owners
and copyright users in order to advance
the paramount rights of the viewing
public. Viewed in this perspective,

MjId at 497.

3'1d. at n. 758.
3mHR Rept, No. 74-1478.94th Cong.. 2d Ses,8-.

See also the analysis of the rationale underlying the
adoption of compulsory copyright licensing for
cable television presented in the additional
concurring views of Congressman Danielson, i. at
359-67- And see 2 Nlminer. Copyright. I &18(E].
citing the Committee Report and stating that, "The
compromise solution was to adopt in section II a
compulsory license system whereby the cable
operators are not required to obtain the consent of
the copyright owners, nor to negotiate license fees,
but copyright owners are entitled to be paid

-prescribed royalties for the secondary transmIssion
of their works by cable television."

NTIA's retransmission consent proposal,
with its admitted aim of making the
rights of the copyright owner paramount,
is not only a copyright surrogate that is
beyond our jurisdiction to adopt but also
is patently inconsistent with the
Congressional intent because it would
"skew" the balance of interests carefully
and explicitly struck by the Congress.Y

315. Notwithstanding this compelling
evidence that Congress explicitly
rejected full copyright liability in favor
of a compulsory licensing and
government-set royalties, the supporters
of NTIA's retransmission consent
proposal argue that Congress in 1976
specifically reserved to the Commission
full authority to make "communications
policy" and that this reservation
includes the impact on "copyright
policy." They cite the House Judiciary
Committee's statement that "the
Committee has carefully avoided
including in the bill any provisions
which would interfere with the FCC's
rules or which might be characterized as
affecting 'communications policy'

* As is apparent from the
remainder of the Committee report, the
Judiciary Committee wanted to avoid a
time-consuming referral of the bill to the
Commerce Committee, which has
jurisdiction over "communications"
legislation.33 The characterization of
the copyright legislation as not even
"affecting" communications policy
presupposes an absence of overlap
between communications and copyright
policy which is unrealistic and cannot
have been the literal understanding and
intent of the Congress. Indeed, the very
same sentence that says the Committee
has avoided "affecting 'communications
policy"' speaks candidly of "the

311t Is worth noting that the Congress heard
considerable testimony on compulsory licensingper
se and applied It not only to cable television but
also In other situations involvin, for example.
jukeboxes and phonorecords. Subcommittee
Chairman Kastenmeier described the compulsory
license mechanism as used when an industry goes
from no liability to full liability. "a compromise
between economic forces* " *a useful device to
accommodate diverse interests in copyright.
particularly when a change of liability is
contemplated by the statute." 1M79 Copyright
Hearings sup.-, a. 314 at 109-110. The Register of
Copyrights has obered that

We have reached the point where any new rights
under the copyright law cannot be made exclusive
rights. If a new technological development makes
new forms of exploitation possible. compulsorT
licensing seems to offer the only solution. This is
happening in the United States and it is happening
Just as much internationally. Compulsory licensing
systems represent key provisions in the ign 7
revisions of both the Berne and Universal Copyright
Conventions. and in recent copyright laws in other
countries.

Ringer. "copyright in the 19W&'s," 23 Bu L
Copyright Soc. 22 3D4-7 (1976).

'tHLL Rcp. No. 94-1478. suprn. at e.
u'fd.
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copyright and communications elements
of the legislation."33

9 The key to the
Committee's and the Congress' intent
regarding the preemption of Commission
regulatory authority to impose
retransmission consent is in the
emphasized language of the next
sentence in the report:

We would, therefore, caution the Federal
Communications Commission, and others
who make determinations concerning
communications policy, not to rely upon any
actions of this Committee as a basis for any
significant changes in the delicate balance of
regulation in areas where Congress has not
resolved the issue. [Emphasis added.]

The next sentence identifies "pay
cable regulation" and "increased use of
imported distance signals" as examples
of areas where Congress has not
resolved the issue but left the matters to
Commission regulation. But
retransmission consent is not what the
Committee meant by "increased use of
distant signals." The Committee had in
mind Section 801(b)(2)(B) which, by
clear implication, leaves the
Commission free "to permit the carriage
by cable systems of additional
television broadcast signals." But
plainly the grant of a compulsory
license, not subject to withdrawal by the
broadcaster or the copyright owner, was
an "area" where Congress has "resolved
the issue." The same is true as to the
mechanism for setting royalties. Had the
Committee intended to allow the
Commission freedom to undo what the
legislation had created specifically and
in excruciating detail, it surely would
have said so.340

316. Nor can we find that either major
market cable systems or satellite
transmission of distant signals were not
within the purview of Congress in
adopting the Copyright Revision Act,
thereby making the application of
retransmission consent to major market
systems or to satellite-relayed signals a

311d. (emphasis added).
='=Section 801(b)(2)(C), by implication, leaves the

Commission free to change its "syndicated and
sports program exclusivity" regulations. Had
Congress meant to broaden that implicit authority
so as to permit the imposition of retransmission
content, presumably it would have used this Section
or the legislative history accompanying it to make
that Intent clear. Congress did nothing of the sort.
Nor is there anything in the legislative history of the
savings clause In Section 301(d). The relevant
reports simply quote or paraphrase that clause. See,
e.g.. H.P. Rep. No. 94-1476, supra, at 133; H.R. Conf.
Rep., No. 94-1733, 94th Cong., 2d Sess. at 78-9

.(1976). The conference report does make clear,
however, that the legislation was intended to
"'establish [ I a single Federal system of
copyright." H.R. Conf. Rep., No. 94-1733, supro, at 78
(emphasis added), Congress did not contemplate
that the FCC could establish a second system
providing copyright-equivalent protection
Inconsistent with the system set forth in the 1976
law.

matter of communications policy within
the jurisdiction of this Commission to
consider. Here again it is plain that both
these developments were clearly
foreseen-indeed had-been clearly
foreseen for over a decade-at the time
the-Copyright Revision Act was
adopted. The Commission was aware of
the development of major markets cable
systems as long ago as 1966,341 and of
course the Commission's 1968
retransmission consent proposal was
specifically premised on cable's
penetration of the major markets.3 42 The
Supreme Court referenced cable
penetration of the major markets in its
1968 decision in U.S. v. Southwestern
Cable Co.Y Congress was also aware of
major market cable penetration as early
as 1965 344 in the course of committee
hearings on the Copyright Revision Act.
During these hearings representatives of
cable corporations serving major market
communities, including the'cable
corporation that operates a cable
television system in New York City,
appeared to testify. 345 Finally, the
Committee considdred econometric
studies projecting the results of various
royalty fee levels specifically on major
market systems. Similar evidence also
definitively lays to rest any suspicion
that the Congress did not intend to
include satellite-relayed signals within
the universe of "distant signals" for
which a compulsory fee is available. As
in the case of major-market cable,

31 See generally SecondReport and Order in
Dockets 14895,15233, and 15971, 2 FCC 2d 728
(1986).

342 See generally Notice of ProposedRule Making
and Notice of Inquiry in Docket 18397, supra. See
also Notice of Proposed Rule Making in Docket
18894,23 FCC 2d 38, (1970) which lists in Appendix
B the data on existing and proposed cable systems
in the 50 largest television markets and Second
-Report and Order in Dockets 14895,15971, and
15233 2 FCC 2d 723, para. (1968) where the
Commission states "Our intention has been called
to the asserted intefit of CATV interests to wire up
'almost all American cities-small and large' and 85
percent of all television sets-40 million homes."
(footnote omitted).

3392 U.S. at 159-166.3
1
4

In 1905 Mr. Ernest Jennes on behalf of the
Association of Maximum Service Telecasters
testified in the context of copyright hearings about
"CATV unlimited": that Is, "multichannel systems,
imparting distant stations [from metropolitan
centers across many hundreds of miles and several
states] * * * trying to mushroom into cities and
towns of all sizes where reception of local and area
broadcasting stations is excellent." Hearings before
Subcommittee No. 3 of the House Judiciary
Committee on H.R. 4347, 5680, 6381, and 6835, Serial
No. 8. supra, n. 332 at n. 64 (pt. 2) 1225. See also id.,
(pt. 3). 1823. The General Counsel of the National
Association of Broadcasters noted pendency of
cable franchises for New York, Philadelphia,
Cleveland, and other large cities); and see H. Rept.
No. 2237, 89th Cong. 2d Sess., (1966), 78.

*45 E.g., William J. Bresnan, President of Cable
Division of Teleprompter Corp. And see statements
of Rex Bradley, President of the National Cable
Television Association, id. at 680.

satellite transmission was envisioned as
long ago as 1965,341 and the fact that
satellite-relayed distant signals were
intended by Congress to be subject to
compulsory licensing is evident from the
additional concurring views of
Congressman Danielson:

Today cable is able to do more, and often
does more, than merely to intercept a signal
and deliver it to the subscribers' receiving sat
located within the local market area of-the
primary transmitter. With advances In the
state of the art, cable systems are now able
to transmit signals by cable, microwave, and
satellite, almost without limit as to distance
* * *. Cable now can, and does, transmit
signals far beyond the local market area, In
the bill we refer to these as "distant signals."
Admittedly they serve the public interest3 11

In sum, the Congress appears to have
been well aware of the trends toward
cable growth in the major markets
making use of satellite delivered
progranming.

317. The sports interests filing
comments in this proceeding have
complained of the lack of attention
given their interests and have sought to
make out a case that they deserve some
separate special treatment. We consider
these comments here because one of the
principal requests of these parties (the
National Football League, the
Commissioner of Baseball, the National
Basketball Association, and the
National Collegiate Athletic
Association) is that the retransmission
consent proposal be adopted.

318. We recognized in the Notice of
Proposed Rule Making in this
proceeding (para. 43) that sports provide
one of the major sources of television
programming. It is also obvious that
there are many differences between
sports and other types of television
programming and between the various
types of sport events that are broadcast.
There are also differences between the
other types of television programming of
equal magnitude-between feature films
and made for television product and
between off-network and first-run
syndicated programs. These differences,

1
34

See, e.g.. Hearings of HAR 4347. 6831. 0835,
supra, n. 322 at n. 64, (pt, 2), 1369 (Kastenmeler
statement): H. Rept. 1635, 89th Cong., 2d Soss., 10
(1966) (minority views); Final Report of the
President's Task Force on Communications Policy,
chapter 5 (1968); Notice of ProposedRulemadng
and Notice of Inquiry in Docket 18397, supra, n, 205,
at 420.

"'TAdditional concurring views of Represontatvo
Danielson, H. Rept. No. 94-1470, 94 th Cong,, 2d
Sess., 359. Andsee statement of Register of
Copyrights Barbara Ringer, "[Tihe legal relationship
between cable television and space satellite
systems was well-known and much discussed In the
mid-Oe's * * *," Hearings on H.R. 3333 before
Subcomm. on Communications of House Comm, on
Interstate and Foreign Commerce. 90th Cong., 1st
Sess. at 700 (1979,
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however, we do not find to be
determinative for purposes of this
proceeding. Thus, for example, while
sports events are disadvantaged in some
respects by the absence of repeat
performance possibilities, they are in an
advantageous position in other respects
in that they are not entirely dependent
for their financial success on television
revenues, making the bulk of their
revenues from attendance at the events
themselves.

319. The argument pressed here, that
sports is different and requires greater
regulatory concern, is not a new one. In
an earlier proceeding in which the
Commission considered separate
limitations on the cable carriage of
sports programming, the Commission
stated, summarizing the contentions of
the sports interests, that:

The argument isnow pat forth that sports
programming is different than all other
television programming and should be
treated differently by the Commission's cable
rules. It is argued that because sports
programming is highly perishable, and
because the sports industry depends heavily
upon broadcast revenues for its sustenance,
the public interest requires strict regulations
to maintain the present pattern of distributing
sports programs.34s

The Commission found, however, that
while the adoption of specific rules to
cover the situation in which home games
were blacked-out was appropriate, 34'
there was no other basis for the
separate treatment requested. Thus, we
said,

We can find no public interest rationale in
terms of our national communications
policies for affording sports programming
additional protection against audience
fragmentation. Sports is but one form of
television programming, and must compete
for audience with other programs provided
by local television stations and cable
systems. Absent convincing evidence that
distant signal sports importations threaten to
undermine local conventional television
service, we are not prepared at this time to
issue new rules to sustain the audience levels
of established television broadcast stations
at the expense of existing and potential cable
television viewers."

"The comments contain no evidence that local
sports telecasts have been curtailed because of
audience fragmentation resulting from cable sports
importations, or that this is likely to occur. In fact.
the audiince of some television stations carried as
distant signals by cable systems is significantly
increased by such carriage, thereby creating a
potential for increased advertiser support of the
programs which they broadcast.-"

320. The situation today remains
essentially the same. Aside from
anecdotal instances of alleged harm

24Report and Order in Docket 19417 54 FCC 2d
265, para. 41 (1975).

2147 CFR 76.67.
'Supra, n. 348 at para. 42.

from distant signal carriage v, the
sports interests have made no credible
showing that the general amount of
televised sports events has been or will
be seriously diminished. Available data
actually suggests the contrary. Using
professional baseball as an example, we
find that baseball's radio and television
revenues generally tended to remain
relatively static between 1972 and 1975,
but after 1975, most teams' revenues
increased markedly.5 2 Moreover,
professional baseball's 1979 network
contracts of $200,000.000 are twice its
former contracts. In 1976 total baseball
attendance was 31,300,000, whereas in
1978 it had increased to 40,600,000. Even
if attendance figures for the two new
clubs added during that period were
excluded, total attendance would be up
5.5 million. At the same time, television
audiences increased 15 percent.3s The
National Basketball Association itself
performed a study of cable's effect on its
teams' live gates in 1975, and concluded
that, 'There is no direct evidence that
cable or pay television carriage of
competing games have adversely
affected paid attendance.344 The
Commission's most recent annual report
to the Congress on the effect of the anti-
blackout law concluded, with respect to
professional football, that live gate
attendance generally appeared to be
more affected by such external factors
as weather conditions, caliber of the
opposing team, and the home team's
season record than by televising of

"I Compare comments of Commissioner of
Baseball, pp. 24-2, concerning certain difficulties
faced by the Pittsburgh Pirates with Evmn Pottac,
"The Pirates: Where Is Everybod." Pibrgh,
March 197, p. 30 (appended as exhibit B to the
October 17,1979 comments of the NCTA): also the
NBC comments of September17. 197 stating "WCN
was told that it could not be licensed to carr the
games [certain NCAA basketball games) because It
was a superstation and the license could Infringe on
other exclusive rights" with the statement of the
President of the NCAA to the House
Communication Subcommittee on May 14,1979.
"The bid of WGN was S8.000; clearly not a
competitive bid despite its superstation stalas."
Examples of games allegedly not broadcast due to
cable carriage are also provided in the NC.AA r-- y!,
comments. While the information proided thm.
some of which relates to Isolated games playeJ In
1974 and 1975. is not sufficiently detailed to reveal
the precise reasons for these games not being
broadcast, in the past the Association's own rules
have in some circumstances counted cable carricd
games against the broadcast quotas permitted
individual schools, Thus, the NCAA examples may
be to some extent of their own creation.

33l7he Final Report of the Select Committee on
Professional Sports, H. Rept. 1786094th Cong, Z.d
Seas. App. III A-2 (1977).

""Testimony of Gerald A. Simon, wanagin3
director. Cambridge Research Institute 1979
Copyright hearings, svproe n. 314 at 149.

3 1 Senate Communications Act rewrite heariZns.
supra, n. 309 at 2450.

competing games.37 Moreover, the
television audience preferred to watch
home team games over other teams'
games by a 5-1 margin. -'We find no
evidence indicating that the same
conclusions should not apply to
collegiate sports.

321. Although sports interests cite
statements in the legislative history of
the 1976 Copyright Act which they argue
"clearly demonstrate that the
Commission has the authority to
exclude sports programming from the
compulsory licensing provision of the
Copyright Act" V5 Twe do not read this
language as suggesting anything other
than that the Commission should act
within the scope of its authority if
necessary for legitimate
Communications Act purposes. In
rejecting a proposed separate treatment
of sports in the Copyright Act, the
Senate Report simply stated that-

Without prejudice to the arguments
advanced in behalf of these proposals * * *
these Issues should be left to the rulemaking
processes of the Federal Communications
Commission, or if a statutory resolution is
deemed appropriate to legislation originating
In the Committee on Commerce.3s

322. In sum, we do not find anything in
the comments received to change the
judgment arrived at in Docket 19417,
supra, that. except for the provisions of
Section 76.67, sports programming
should stand on the same footing as all
other programming.

323. We also find that the savings
clause in Section 301(d) of the Copyright
Revision Act does not eliminate the
fundamental irreconcilability between
the Copyright Revision and a
Commission-imposed retransmission
consent requirement. Normally when
two statutes deal explicitly with the
same subject, Congress makes clear by
a repealing clause that the later statute
supersedes the earlier one. On the other
hand. "repeals by implication are not
favored." United States v. Borden Co.,
308 U.S. 198 (1929]. In the absence of an
express repealer, "[w]hen there are two
acts upon the same subject, the rule is to
give effect to both if possible."Id.
(emphasis added). For an implied repeal,
there must be "a positive repugnancy"
between the two statutes. Id. at 199. One
common formulation of this principle is
that an implied repeal will be found only
to the minimum extent necessary to

2 5 Fifth Annual Ec At of tha Fed-al
Cc-munlcations CGamisslon on the Effects of
PAblic Law 93-107. 93th Con.. 2d Sess.. 1973
(eo'mtiteL print). 21-43.

:-41 at :. 19.
.t Comments of Comntsstoner of Baseball in

D:cts 29 9a and 21234. September17. 1979 at 54.
"IS Rep. N. 94-73M. 94th Cong., 1st Ses3. 80

Federal Register / Vol. 45,
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enable the later statute to "work." E.g.,
Gordon v. New York Stock Exchange,
Inc., 422 U.S. 659, 683, 691 (1975).
Another somewhat overlapping
formulation is that Congress will be
found to have intended the repeal of the
earlier statute if the later statute creates
a comprehensive and pervasive
regulatory scheme over the subject
matter. E.g., United States v. National
Association of Securitibs Dealers, Inc.,
422 U.S. 694, 734-35 (1975).

324. In the present instance, the
Copyright Law Revision establishes just
such a comprehensive and pervasive
regulatory scheme over cable
retransmissions of copyrighted
programs. For thatscheme to "work,"
any contrary regulatory authority must
give way. More specifically, for the
cable operator to be assured of retaining
his statutory right to transmit the
copyrighted programs, there cannot be a
contrary FCC regulation which directly
empowers.a broadcaster.(and indirectly
empowers the copyright owner) to
prevent such transmission by
withholding consent. To preserve the
statutory ceiling on fees,.there cannotlba
a contrary FCC regulation which
empowers the broadcaster (and,
indirectly, the copyright owner) to
extract greater fees.

325. The savings clause in Section
301(d), referred to above, does not alter
our view that the 1976 law preempts the
Commission's authority to impose a
retransmission consent requirement.,
Any generalized savings clause must be
interpreted in the context of the entire
statute. Its general language cannot be
intended to render those other, more
specific regulatory provisions
"nugatory." Texas & Pacific R. Co. v.
Abilene Cotton Oil Co. 204, U.S. 426, 437,
446 (1907). Where there is "an
irreconcilable conflict between the
statutory scheme [of the later statute]
and the persistence of. . .[rights; or]
remedies" under earlier enacted law, the
savifigs clause will not prevent an
implied repeal of the earlier law. Nader
v. Allegheny Airlines, Inlc, 426 U.S. 290,,
298-99 (1976). See, e.g., Hughes Tool Co.
v. Trans World Airlines, Inc., 409 U.S.
363, 388-89 (majority opinion), 41a
(dissent) (1973),-Pan American World
Airways, Inc.. v. United States; 371 U.S.
296, 310 (majority opinion), 321 (dissent)
(1963); Texas & Pacific R. Co. v. Abilene
Cotton Oil Co., supra, 204 U.S. at 446. In
each of these cases the savings clause
stated:

Nothing contained in this chapter shall in
any way abridge or alter the remedies now
existing at common law or by statute,,but the
provisions of this chapter are in addition to
such remedies.

This language, insofar as it applies to
preexisting Federal statutes, is
indistinguishable from Section 301(d) of
the 1976 copyright law. The quoted
language did not prevent a finding of
implied repeal of the 1890 Sherman Act
and. the 1914 Clayton Act by the 1958
Federal Aviation Act in Hughes Tool
and Pan American, supra.
Consequently, the language of 301(d)
does not bar a finding that the 1976
copyright law deprived the FCC of any
preexisting retransmission consent
authority under the Communications
Act of 1934, where such authority would
be irreconcilably in conflict with the
1976 la.w.5

326. We believe that the above
demonstrates that the P5olicy grounds
urged to us in favor of this proposal, on
careful examination, are fundamentally
related to the operation of the copyright
laws and that the Congress considered
these issues with a full awareness not
only of the developing course of the
cable television industry but with a full
awareness of the various public interest
tradeoffs involved in the compulsory
copyright licensing system. Finally; it
seems clear that what we arebeing
asked to do here is to overrule the
judgment of the Congress because "the
present copyright scheme is patently
inadequate" and "provides only token
compensation to copyright holders"
(comments of ABC) or not to do so
would result in "anomalies, . . skew the
market," or not "end Government
intrusion" (comments of NTIA). Since
this agency is itself a creature of
Congress we do not see how ve can
take it upon ourselves- to correct the
judgments it has made and, accordingly,
believe this proposal to be beyond our
authority.

327. We also sought comments in our
rulemaking Notice on other ways to
facilitate the operation of these markets
including means of facilitating the
development of the-types of information
that are required for television stations
to receive value for the distant cable
television audiences they-receive.
Virtually no comments were received in
response to this-invitation and while we
continue to hold ourselves open to
suggestions of this type in the future, it
appears that all that is required at this
point is a certain regularity of cable
carriage and the amassing collectively
of sufficient audiences to make the

'Retransmission consent's proponents note that
passage of comprehensive, equal employment
legislation administered by the EEOC did not
deprive the FCC of concurrent jurisdiction overEEO
matters. That situation is obviously distinguishable.
FCC enforcement of EEO requirefhents
complements and does not conflict with the EEOC's
jurisdiction.

commercial collection of Itformation
feasible. It appears that this process Is
now beginning to occur on its own.
Accordingly, we are not proposing to
take any additional action at this time.

V. Conclusion
328. The focus of our attention

throughout this proceeding has been the
effect of distant signal carriage on
television service to the public. We have
relied upon three criteria, consumer
welfare, external effects, and
distributional equity, to ascertain
whether our ruleg regarding distant
signal carriage are beneficial or
detrimental to the public interest. These
criteria, which have been developed in
the field of modem welfare economics
and which couch our traditional basis of
regulation in more-precise terms,
provide a framework to test whether the
benefits to consumers from our rules
exceed the costs.

329. The criterion of consumer welfare
reflects our responsibility to assure
"efficient" communication service by
seeking the ifidustry and regulatory
structure that results in the service that
consumers value most highly. In
addition to the benefits that accrue only
to the consumers of a service, the
criterion of external effects factors Into
the analysis the benefits from a service
that flow to society as a whole. For
example, public service programming by
television stations may provide an
important contribution to the functioning
of our democratic institutions. Finally,
distributional equity focuses upon
whether the benefits or costs of our
rules are received disproportionately by
a particular group of consumers. For
example, it is possible for a rule that
confers greater benefits than costs upon
consumers to be socially undesirable
because of an adverse distributional
effect upon poor or rural residentsCo

330. We have analyzed with great
care the benefits and costs to consumers
of our cable television regulations. Wa
have found that the benefits to
consumers from eliminating the distant
signal carriage and syndicated
exclusivity rules are substantial. Or, in
other words, the costs imposed upon
consumers by the rules are great. The
rules artificially restrict competition and
thereby deny consumers services that
they are willing to pay for. The rules
also have the effect of restricting
diversity in television programming by
delaying orimpeding the provision of
new cable television service in many

360 For a more complete description of the criteria,
see the Report in Docket 21284 supra at paras. 0-14,
the Report in Docket 20988 supra at paras. 11-14
and the Notice of Proposed Rulemokhlt in Dockets
21284 and 20988 supro at paras. 50-53.
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communities. Thus we conclude
confidently that elimination of the
distant signal carriage and syndicated
exclusivity rules will enhance consumer
welfare by promoting competition in
both the economic marketplace and the
marketplace of ideas.

331. Were there offsetting costs to
consumers from eliminating the distant
signal carriage and syndicated
exclusivity rules, we would be obliged
to quantify and compare both the costs
and benefits, including any effects upon
particular segments of our populace, and
reach a judgment as to the degree of
protection for local television
broadcasters that is required to promote
the best attainable distribution of video
services. However, the evidence
amassed in this proceeding
demonstrates clearly that increased
competition from less proximate
broadcasters will not affect adversely
the performance of local television
broadcasters. Additionally, there is no
evidence that shows that maintenance
of the rules expands the supply of
television programming or that
elimination of the rules will threaten the
continued supply of programming.
Therefore we conclude that the distant
signal carriage and syndicated
exclusivity rules should be eliminated.

332. The factual basis of our firidings
is considerable. Our Inquiry Reports
carefully examined the effect of distant
signals both on the performance of local
broadcasters and on the supply of
television programming. In the Report in
Docket 21284 we analyzed many cases
where broadcasters are operating
essentially in deregulated markets
because of the grandfathering provisions
of our rules. We also studied every case
where broadcasters claimed harm due
to cable television. We monitored the
financial trends of each of these stations
over the most recent five year period for
which we had financial data.
Additionally, for the grandfathered
markets and for the most extreme cases
of the broadcasters claiming harm due
to cable, we estimated the effect of
cable television on the stations'
audience and revenues to determine
whether cable threatened the economic
viability of the stations. Finally, we
estimated the effect of cable television
cn the amount of local programming
provided by local broadcasters. Our
conclusion from this detailed analysis
was that that "the effect of audience
diversion on revenues, both in theory
and in practice (based on the experience
of those markets with extraordinarily
high penetration today), simply is not
sufficient to offset the general growth in
demand for TV advertising except in

rare cases." 34 Additionally in the
Report in Docket 20968, having analyzed
the impact of the syndicated exclusivity
rules on program supply, we concluded
that "the long-term financial outlook for
television program production is good.
with continued increases in revenues
and profits expected for the industry,
even with the complete deregulation of
cable television." 32

333. Despite the voluminous amount of
comments we have received opposing
our proposal to delete the distant signal
carriage and syndicated exclusivity
rules, there is no evidence in the record
that shows our estimates of audience
diversion due to cable television in the
case studies analysis are incorrect; there
is no evidence in the record disputing
our finding that broadcasting revenues
and profits have increased substantially;
there is no debate in the record
concerning our estimate of the effect of
cable television on the amount of public
service programming broadcast by local
stations; there is no evidence
contradicting our finding that the supply
of programming will continue to expand
even with the complete deregulation of
cable television. However, in the latest
round of comments, some additional
stations have alleged harm due to cable
television. We have carefully examined
the financial results for each of these
stations. We have found that cable
television does not pose a threat to the
economic viability of any of these
stations. Therefore we affirm our
conclusions that "it seems extremely
unlikely that any non-cable viewers will
be disadvantaged due to increased
competition for television stations from
cable television" 30 and that "non-cable
viewers will not be disadvantaged due
to the elimination of the syndicated
exclusivity rules." 3St Given these
findings our obligation to rescind the
rules is clear.

Authority for the rule amendments
adopted herein is contained in the
Communications Act of 1934. as
amended, including Sections 2. 3, 4(i)
and j), 301, 303, 307, 308, and 309.

Accordingly, it is ordered, That
effective October 14, 1980 Part 76 of the
Commission's Rules and Regulations is
amended as set forth in the attached
Appendix E.

It is further ordered, That the
proceedings in Dockets 20988 and 21284
are terminated.

mlRcport in DecAct X184 at pars. 141.

: 'Report in Docket 2090 at part. 95.
3R Rcport in DocA el 21284 atpara.141.
3"Report in Dockt 20968 at para. 96.
4 HBO . FCC 567 F. 2d 9.42 (D.C. Cir. 1977,.

Federal Communications Commission.
William J. Tricarico,
Secrctory.

Appendix A
History of Signal Carriage Regulation

Frontier Broadcasting
1. The Commission was initially asked

to exercise jurisdiction over cable
television systems in 1956. At that time
thirteen television broadcasters
concerned with the impact of cable
carriage of broadcast signals on local
television stations asked the
Commission to exercise authority over
cable television under the common
carrier provisions of the
Communications Act.' This was the first
serious invitation we received to restrict
cable competition with television
broadcasting. We pointed out that, while
a ooble system "would, in adhering to
good business practice, be governed
largely by the preferences expressed by
the majority of its subscribers, the
ultimate final choice of signals is the
sole responsibility and prerogative of
the CATV operator." 26 FCC 254.
Accordingly, the Commission
determined that cable systems as they
then operated did not fit into the
statutory scheme of the Communications
Act applicable to common carriers. Id.
at 255.

Report and Order in Docket 12443
2. A similar invitation to impose

common carrier regulation on cable
systems was declined in our Report and
Order in Docket 12443, 26 FCC 403, .424
(1959). We reiterated the rationale
expressed in Frontier Broadcasting and
also considered the evidence of
economic impact on local television
service as a basis for regulation but
found such evidence to be insufficient to
restrict cable television operations. Id.
at 430.2 On the subject of competition
from cable system signal carriage as
well as other auxiliary services, the
Report stated that it "is basically the
public which must determine the
question, as in -ll broadcasting and free
enterprise businesses." 26 FCC 436,
para. 80. In sum, the Report concluded
"that we do nQt now know of
circumstances which would justify

'F,!tZerE-cad:ati? Copany v Collitz 24
FCC 2,1 (1938), rec ,- cnind in co:.jr ct a wtf,
RAp,,1 and O.-d--, n Dccket l 2447 26 FCC 403

2Thr' Commission stte:it
We ha% e expressed above our inability to

ddermine where the Impact takes effect although
we recognize that it may well ext.sL Accordingly, we
would find it Impossible. from anything presented to
us so tar. to make the necessary finding. either in a
partular situation or generally.
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limiting or prohibiting the operation of
satellites or translators, or of CATV
systems" and that "we do not now
envision where we could find that the
public interest would be disserved by
affording an opportunity for choice of
service and the benefits of competition
and diversity of- expression" from
authorization of auxiliary services.
Pares. 86-87, id. at 436-437.3

Carter Mountain
3. In CarterMountain Transmission

Corp.,4 the Commission was presented
with the question of whether economic
impact to a local television station
constituted a sufficierit basis to deny an
authorization for a common carrier
microwave facility that would be used
to deliver television broadcast signals to
a cable systems in the station's service
area. The Report and Order in Docket
12433 had previously considered the
question of whether the Commission,
under sections 307(a) and 309(a) of the
Communications Act, was required to
consider impact on television
broadcasters in granting radio facilities
to common carriers for use in providing
signals to a cable system. We concluded
that "it is neither proper, pertinent, nor
necessary for us to consider the specific
lawful use which the common carrier
subscriber may make of the facilities of
the carrier." 26 FCC at 431-433.iAs a

3Also addressed was the question whether
Section 325(a) of the Communications Act was
applicable to retransmissions of broadcast signals
by cable systems. werecognize that "tijt may well
be that Congress would desire to-protect the
properly right of a broadcaster!' but stated that we
cannot conclude "that section 325(a) in its present
form Includes the requirement that CATV's get the
consent of the stations whose signals they carry."28
FCC 430. The Commission was also asked "to
recognize the existence ea property right. and to
affirm it by rule"but in response stated that "[this
Is not the forum irwhich the existence or
nonexistence of a private property right can be
adjudicated." Id. We stated, however; that it would
be desirable "to clarify the situation with respect to
property rights",and "to plate CATV under the
same conditions as-the broadcaster with respect to
access to programs originated by other stations"
and, accordingly, stated our intent to "request
Congress to enact legislation requiring [cable
systems to obtain the consent of the originating
stations]." Id. at 430, 438-439.

'32 FCC 459 (1962). offd Carter Mountain
Transmission Corp. v. FCC 321 F.2d 359 (D.C. Cir..
1902), cert denied 375 U.S. 951 (1963).

5We were also asked in the same proceeding to
require that microwave common carriers show that
they or the cable systems they serve have the
consent of the originating station whose signals they
transmit. The broadcasters requesting such a
requirement indicated that while a direct
requirement of calile consent might be beyond the
Commission's power, such a requirement could be
Imposed on the Commission's licensees on the basis
that relaying or transmitting signals without consent
constituted "piracy" and therefore reflects uporl the
character qualifications of the licensee. They argued
that the Commission should not license facilities
whose sole purpose was to engage in such

consequence, cable operators sought to
meet the increased consumer demand
for additional and technically improved
signals by requesting microwave
services from communications common
Carriers.

4. The Commission recognized the
importance of distinguishing between
economic injury to a television licensee
and an injury to the general public,,as
we had in our Report and Orderin
Docket 12443,6 but we were concerned
that the proposed microwave service to
the cable systems might destroy the only
local television station in the area and
deprive a substantial population in the
outlying rural areas of the only local
outlet and of access to any other video
services. We safid, "[w]e will not shut
our eyes to the impact upon the public
service which is our ultimate concern,
when it appears that the grant may
serve to deprive a substantially large
number of the public of a service * * *."
32 FCC at 462..While the proposed
common carrier service might improve
service to cable systems in the area, it
did not warrant the substantial risk of
loss of television service to that area.
Accordingly, we believed compelling
reasons justified departure from our
previous position taken in 1959. Id. at.
465. Our interest in safeguarding the
welfare of off-the-air viewers in the only
local broadcast service in the area did
not extend, however, to denying, the
subscribers of cable services the
benefits of increased diversity-from the
availability- of distant signals
unnecessarily. We therefore permitted
refiling of the application if it could be
shown that the cable system would
carry the signal of the local.staion
without duplication of its programs by
distant signals. Id. at 365. Thus, our
concerns did not extend to the local
station itself but rather to the velfare of
television viewers as a whole.

activities. We rejected the contention as "without
merit" and pointed out that "the matter of whether a
property right exists has not been adjudicated" and
that this requirement could not be imposed upon a
carrier for the same reasons which we held applied
to cable broadcast signal carriage. 26 FCC at 433-
434.

61n Report and Orderin Docket 12443.26 FCC at
423. we pointed out "good service is shown on this
record to be on occasion a result of competition-
the competition provided by the auxiliary services."
While, we admitted our inability to determine from
the data before us "in what situations this impact
becomes serious enough to threaten a station's
continued existence or serious degradation of the
quality of its service," we stated that "in
considering economic injury, broadcasting is a
dynamic business. If one station goes under.,
another station, or here another form of service
fulfilling many or all of the same functions, may
well soon replace it." Id.

Dockets 14985 and 15233
5. The Commission imposed

restrictions of general application on
microwave-fed cable systems' signal
carriage in the First Report and Order in
Dockets 14895 and 15233, 38 FCC 683
(1965). While we indicated that "the
development of CATV and other
auxiliary means for distributing the
signals of assigned stations to the public
(something not envisioned at the time of
the sixth report and order) now makes
possible the realization of some of the
most important goals [of] our allocations
planning," we became increasingly
concerned that cable systems, "which
technically, cannot be made available to
many others," develop "on a fair and
orderly basis" which would not prove
disruptive to our television allocations
policy and which would not adversely
affect the distribution of video services
to different segments of society. Id. at
698-699. While we found "it impossible,
with the data at hand, to isolate reliably
the effects of CATV" on television
broadcast service, Id. at 710, we
believed that our statutory
responsibilities made It incumbent upon
us to initiate regulatory efforts to •
mediate the competition between these
two communications technologies to
insure that there would be a healthy co-
existence between cable television and
television broadcasting which would
prove to be beneficial, not detrimental,
to the interests of the television viewing
public. We believed it imperative to plan
"In advance of foreseeable events,
instead of waiting to react to them." Id.
at 701. Accordingly, as minimum
regulatory measures toward this end,
the Commission adopted rules which
required microwave-served cable
systems to carry, upon request, the
signals of all local television stations,
and to refrain from duplicating the
programs of local commercial stations
either simultaneously or within 15 days
before or after local broadcast. 7

6. Our reasons for imposing these
requirements stemmed from the
different conditions which ate found in
ordinary competition among
broadcasters. We considered cable's
duplication of programs of a local
broadcast station by carrying competing
distant signals, often without carrying
the local station's signal, to consitutb
unfair or unequal competition
inconsistent with what we then
conceived as cable's supplementary role

7On the same day rules for microwave.served
cable systems were adopted, the Commission
commenced an inquiry and rulemaking looking
toward extending regulation to all cable systems.
Notice of Inquiry and Notice of Proposed
Abiamakingin Docket 15971,1 FCC 2d 453 (1005),
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to broadcasting.8 Accordingly, the
Commission adopted regulations
mandating cable gystem carriage of
local television stations in order to
eliminate a "kind of barrier to
competitive access" which would
otherwise exist if cable systems were
permitted to exclude the local station's
signal from carriage. kd at 703. An
additional concern which prompted the
adoption of this requirement was that
consumers of video services not be
deprived of access to a local station's
signals merely because they became
subscribers to a cable system. Id. at 703.

7. The Commission also attempted to
equalize competition between cable
operators and broadcasters through the
adoption of program exclusivity

#requirements. We pointed out that "the
cable system does not enter the market
for programming, as would a competing
broadcaster." Id. at 703. We noted,
however, that Section 325 of the -_
Communications Act, which forbids the
rebroadcasting of any station's signal
without the consent of the originating
station and which in large measure
allows broadcasters to obtain
exclusivity against one another, had not
been found applicable to cable systems.
Because cable "presently stands outside
of the program distribution process," we
considered this situation not to be the
usual competitive situation. Id. at 704.
While we emphasized that "[wie do not
regard the patterns of exclusivity
created in the existing system for the
distribution of television programs as
sacrosanct" we believed that cable, as
a supplementary service to television
broadcasting, "should at a minimum
give some measure of recognition to the
fundamental distribution practices that
have developed in the parent industry's
competitive program market" Id. at 705-
706. While we pointed out that Section
325 was not applicable to cable
retransmissions and that Congress "has
not seen fit to adopt [our]
recommendation" of amending Section
325 to apply to cable, we stated that
"reasonable nonduplication
requirements will serve, in part, to
achieve the equalization of competitive
conditions at which the 'rebroadcasting
consent' proposal is, in large part,
aimed." Id. at 706 n. 37.9 Thus, we
clearly did not regard prevailing
exclusivity practices as immutable in
declining to recognize exclusivity

638FCC at 705.
9We also acknowledged the pendency of

copyright suits in which program suppliers were
attempting to establish their right to control the use
by cable systems of signals carrying their programs
but we declined to express any view as to the merit
of these suits since we said they concerned matters
beyond our jurisdication. 38 FCC at 70C n. 32.

agreements to the extent they provided.
protection beyond what we considered
to be reasonable at the time.

8. In adopting mandatory signal
carriage and program exclusivity rules.
we readily acknowledged that "the rules
we adopt will not solve all problems"
and that "[ijf the rules should ultimately
prove unnecessary or need modification
in light of the passage of time,
Congressional action or other factors,
they can be modified or rescinded." Id.
at 715. Our intent was to "build ap a
body of experience with the practical
operation of both new rules and the
conditions prescribed as interim
procedures by our notices in these
proceedings, before considering the
extension of the rules to the CATV
industry as a whole." Id. at 087.

Dockets 14895, 15233, and 15971
9. The Commission asserted

jurisdiction over all cable systems the
following year in the SecondReporl and
Order in Dockets 14895 15233 and
15971, 2 FCC 2d 725 (1966). We stated
that "We cannot ignore the increasing
risk of adverse impact on the 'public
interest in the larger and more effective
use of radio' (sec. 303(g))" which
accompanies the development and
growth of cable television. id. at 728,
and that "our statutory powers
include authority to promulgate
necessary and reasonable regulations to
carry out the provisions of sections 1.
307(b), and 303(s) of the act and to
prevent frustration of the regulatory
scheme by CATV operations, whether or
not microwave facilities are used." Id. at
734.

10. The mandatory signal carriage and
program exclusivity requirements were
extended to non-microwave systems.
However, the period of program
exclusivity available to a broadcast
licensee was reduced to same-day
protection in recognition of "the
valuable contribution of CATV in
providing wider access to nationwide
programming and a wider selection of
programs on any particular day." Id. at
747.10

11. The Commission recognized.
however, that program exclusivity in its
previous as well as its present form
provided only limited protection for
syndicated programming and
independent stations which were
heavily dependent upon such
programming. "Stated differently, the
adoption of a uniform 'same day' rule
will not, in our judgment, significantly

"'Our action constituted frther ackno'.kdgment
that we did not consider prevailing exclushity
practices or our program exclusivity rules to be
immutable.

affect the protection afforded as to
nonnetwork or independent
programming" because "[s]uch
programming is not presented on a
nationwide simultaneous or even nearly
simultaneous basis." Id. at 748. The
Commission concluded that "we must
look elsewhere if we are to achieve
effective relier' for syndicated programs
and independent stations. Id.

12. We proposed to do so by
recommending to Congress that it
consider the question of extending the
rebroadcasting concept of Section 325(a)
to cable as a general approach
encompassing all stations, and by
Initiating a new set of rules the principle
feature of which would be a restriction
that cable systems operating in the top
100 television markets could import
signals only following an evidentiary
hearing establishing that "such
operation would be consistent with the
public interest and particularly the
establishment and healthy maintenance
of UHF television broadcast service." I
at 782.

13. We were especially concerned
about the impact cable carriage of
distant signals might have on UHF
broadcasting and pointed out that both
cable and UHF broadcasting "are
entering the larger markets, most often
in an effort to bring programming that is
not now available in these markets" and
that "the most critical question posed is
how these two trends mesh in the
ensuing years:' Id at 772. We conceded
that the "plain fact is that on the record
before us. it is not possible to give a
definitive answer to the future growth of
CATV * * * and. correspondingly. to
what its impact will be upon UHF
developments in these markets." Id at
773. We believed that cable carriage of
"big city" VHF independents carrying
"expensive. attractive nodnnetwork
programming" might severely damage
emerging independent UHF stations
especially in view of our recognition
that "the nonduplication provision
would afford virtually no relier' to these
stations. Id. at 775. We stated that we
had a statutory obligation to insure that
the development of cable would not
have unacceptable distributional effects
on the public and, accordingly, we
proposed to "thoroughly examine the
question of CATV entry upon a hearing
record giving reasonable assurance that
the consequences of such entry will not
thwart the achievement of the
congressional goals:' Id. at 76. The
major market, distant signal policy and
procedure was intended to ameliorate
cable's impact on television broadcast
service to the public and. in some
measure, redress the disparate
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competitive conditions-existing between
cable systems and broadcasters which
stemmed from cable's operation
"outside of the above program
distribution process." Id. at 778. We
believed that the case-by-case distant
signal policy accompanied by the.
requirements carried over in modified
form from the 1965 rules to be "the
minimum measures * * * essential to
insure that CATV continues to perform
its valuably supplementary role without
unduly damaging or impeding the
growth of television broadcast service."
Id. at 746.

14. While we recognized that
"substantial problems affecting the
public interest" could result from cable
importation of distant signals into areas'
outside the top 100 markets, we noted
that in these areas "the independent
UHF (or VHF) station is much less likely
to develop" and that "stations in such
markets are apt to be three or Jess in
number and network affiliated" which
means that "nonduplication is
effective." Id. at 783. We declined
therefore to apply distant signal
,importation restrictions to these areas
because we were aware "that there may
be underserved areas where CATV can
make its most valuable and traditional
contribution." Id.

15, Thus, while we acknowledged the
"important contribution to the public
interest" which cable television
performed by increasing vieving
opportunities, in meeting the public's
demand for good reception of multiple
program choices, and in-various other
ways, id. at 781, we stated that we must
"take hold of the future-to insure a
situation where we or the Congress, if it
chooses, can make fundamental
decisions in the public interest upon the
basis of adequate knowledge." Id. at
785. We stressed' however, "that we are-
not committed to the status quo-to
protecting existing investment against
new technological advances." Id. at 788.
Rather, we emphasized the importance
of getting the facts, id. at 789, and that,
as we gained knowledge and
experience, of revising or of terminating
our procedures. Id. at 786.
Docket 18397

16. Experience under the new hearing
approach quickly proved unsatisfactory.
It was concluded that "these lengthy,
complex evidentiary hearings on the
economic impact issue * * * have
imposed a considerable burden upon the
Commission and the participating
parties," and, accordingly, the decision
was made to close down the
burdensome major market hearings to
the extent they were concerned with

"impact upon the local broadcasting
stations." Id. at 433-434.

17. Instead, the Commission proposed
"to substitute a definitive policy for the
evidentiary hearing procedure" by
requiring cable systems within a 35-mile
zone of a television station in the top
100 markets to obtain prior written
permission-retransmission consent.-of
the originating station if they wished to
import the station's signal into the
market. Notice of Proposed uleiaking
and Notice of Inqiiry in Docket 18397,
15 FCC 2d 417, 429 (1968). On balance,
we found that the evidentiary hearing
procedure did not serve the consuming
public, its intended beneficiary.
However, experience with this process
indicated that cable penetration in the
major markets could be significant and,
accordingly, "the unfair competition of
CATV" could be "a significant factor in
the development or healthy
maintenance of television broadcast
service." Id. at 431. We concluded that it
would be inconsistent with our
responsibilities for the regulation of
television broadcasting "to permit the
growth of substantial CATV operations
carrying distant signals in major
markets until the aspect of unfair
competition is eliminated." Id. at 434.

18. We viewed the retransmission
consent proposal as a "simpler device"
"permitting market forces to eliminate
the unfair competition" than the
"alternative of adopting detailed
nonduplication requirements" for
nonnetwork programs. Id. at 432. We
also acknowledged at the time that this
approach may "not be fully effective or
may have drawbacks not now
foreseen." Id. We emphasized that the
"purpose of this proceeding is to obtain
all such relevant information as to what
regulation would best serve the public
interest." Id.

19. While we were particularly
concerned with cable carriage of distant
signals in the major markets, we also
expressed some concern over distant
signal importation within the 35-mile
zone of local stations in other markets.
Although we believed that "the
nonduplication requirement is effective
as to network programming," we noted
that "roughly 45 percent of a network
affiliate's time is devoted to nonnetwork
material" and that "it is this segment
which is particularly vulnerable to
continued fractionalization by a
plethora of distant signals." Id. at 440.
Accordingly, we also considered the
possibility of limiting cable carriage to
the signals of each of the network-
affiliated stations and one independent
for cable systems located within the 35-
mile zone of a smaller market station. Id.

For carriage of additional distant
signals, retransmission consent would
have to be obtained. Id. In all other
respects, however, the program
nonduplication rules were left
essentially intact. We believed that our
proposed rules for the smaller markets
would take into account that there might
well be a need for supplementary
services in these areas, id at 437 n. 18,
but, more importantly, might
"substantially alleviate potential
problems in such markets and thus cut
down greatly upon the need for any
evidentiary hearings In this respect." Id.
at 439.

20. Our retransmission consent
proposal, without question, represented
a radical and novel departure from the
Commission's previously-held positions,
espoused in earlier reports, that cable
systems could not be made subject to
the same type of requirement imposed
on broadcasters under Section 325(a) of
the Communications Act. While we
believed it imperative to proceed toward
elimination of the unfair competition
element, we implicity recognized the
uniqueness of the new approach by
noting that there are "other important
developments which we should take
into account." Id. at 437. "We refer
specifically to important Congressional
developments in the copyright field that
bear directly on this issue of unfair
competition." (emphasis added) Id. We
pointed out that "there are substantial
indications * * * there will be
enactment of a copyright law providing
for a fair and reasonable revision as to
CATV" and that "[sluch a revision may
well reflect not just copyright but also
communications and antitrust policies"
and "thus constitute, to a significant
degree, the legislative guideline which
the Commission has long sought." Id. at,
432-433.1l We stated that we must take
these developments into account
especially in view of our recognition
that our retransmission consent
proposal "necessarily also embodies
considerations like copyright In Its
practical applications." Id. at 433. "Since
Congress is considering the copyright
matter, we should afford the opportunity
for Congressional resolution of the
unfair competition aspect, particularly
since, as discussed, such resolution
would constitute the Congressional
guidance sought in this important area."

"In the course of our discussion, we alluded to
the Supreme Court's decision in Forini ghtly Corp. v,
UnitedArtists Television, Inc., 392 U.S. 390 (109).
which held that cable systems were not liable for
copyright payment for the programs they received
on broadcast signals. The rationaleof that decision
was extended to apply to programs on distant as
well as local signals in Teleprompter Corp. V. CBS
Inc. 415 U.S. 394 (1974).
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Id. Accordingly, we stated our intent to
refrain from taking action on our
proposal "until an appropriate period is
afforded to determine whether there will
be congressional resolution of this
crucial issue of unfair competition, with
indeed congressional guidance in this
whole area." Id. 12

21. The retransmission consent
approach did not, however, appear to be
a workable alternative. In the absence
both of the hoped-for Congressional
guidance and of any sign that the
retransmission consent proposal was
succeeding, we considered a different
approach in the Second Further Notice
of Proposed Rulemaking in Docket
18397-A. 24 FCC 2d 580 (1970), urider
which cable systems in the top 100
markets would be permitted to carry
four independent signals, in addition to
local signals, but would be required to
delete commercials on the distant
signals and replace them with
commercials provided by local stations.
We indicated that the very nature of the
proposal, involving commercial
substitution on distant signals, required
that it dovetail with copyright
legislation. In so stating, we
emphasized, however, that the "issue of
fairness to copyright owners" is "not a
matter which can be resolved by this
Commission." Id. at 585. We expressed
concern over the question whether our
proposal would enable the copyright
owner to be treated fairly, but stated
that "[o]nly the Congress can impose
what it believes to be fair compensation
in the circumstances" and that "the
arena for definitive resolution of the
issue remains the Congress, not this
agency." Id. We did, however, prepare
an analysis demonstrating how a
compulsory payment mechanism might
be developed. Id. at Appendix A. We
also pointed out that under this
proposal, the "carriage and same day
nonduplication requirements would
continue." Id. at 586. We further
suggested that there might be other
alternatives warranting consideration
such as "whether it would be useful to
employ an effective nonduplication
requirement for nonnetwork
programming." Id. at 588.

12 In our Memorandum Opinion and Order in

Docket 18397.22 FCC 2d 58 (1909). the Commission
indicated that it would grant "very few requests for
experimental operations" under the retransmission
consent proposal and that the rules adopted In 1908.
as amended by subsequent orders. governed during
the pendency of the proposed rulemaking in this
docket. The Commission's actions In Docket 1397
led some leading observers to refer to this interim
period as a "freeze" on cable growth, particularly in
the major markets. However, other commentators
have suggested that the freeze actually commenced
with the hearing requirement under the 1906 rules.
See MacAvoy. -Memorandum on Regulatory
Reform in Broadcasting." (April 2 1976).

22. Our interest in arriving at a
suitable solution that would allow cable
to deliver new video services to
consumers without endangering the
availability of video services to off-the-
air television viewers led to our
consideration of new proposals and the
abandonment of our earlier approaches
as means to resolving this regulatory
dilemma. Accordingly, by letter of
August 5,1971, the Commission advised
Congressional committees considering
cable-related legislation of a new
regulatory plan for cable television
which, "with appropriate review by
Congress," could break the regulatory
impasse which had continued for almost
six years and which could "provide
necessary background for Congressional
resolution of the copyright issue"
relating to cable carriage of copyrighted
materials on television broadcast
signals. Cable Television Proposals, 31
FCC 2d 115 (1971]. We stated that "our
objective throughout has been to find a
way of opening up cable's potential to
serve the public without at the same
time undermining the foundation of the
existing dver-the-air broadcast
structure." Id. We determined that our
retransmission consent and commercial
substitution proposals "simply will not
wash." Id. at 117. Our intention was "to
break new ground, largely unexplored"
which necessitated that we "proceed
with caution." Id. at 115. We added that
"further delay, in our view, would
disserve the public and deny the nation
tangible benefits." Id. While we
recognized that "the continued
economic health of those who create
program material is crucial to both
broadcasting and cable." we concluded
"that copyright policy is most
appropriately left to the Congress and
the courts." Id. at 115-116. We therefore
made plain that we would not continue
to deprive consumers in the hope that
the copyright complications engendered
by a new technology might be resolved.

23. We noted that program exclusivity
"is a matter that has both copyright and
regulatory implications" and stated our
intention "to study whether present or
future considerations call for altering
our existing CATV program exclusivity
rules (Section 74.1103), which in effect
protects only the network programming
of network affiliates." Id. And we
advised Congress that we would
observe cable television's impact on
local broadcast service very carefully
under our proposed new regulatory plan
and would take "prompt action"
wherever necessary including affording
adversely affected stations "effective
nonnetwork nonduplication protection."
Id. at 122. Accordingly, we did not

envision any syndicated programming
rules of general applicability as part of
the proposed regulatory program we
transmitted for Congressional review.

The 1972 Cable Television Report and
Order

24. The cable television regulatory
plan outlined in the Commission's
transmittal letter to Congress of August
5, 1971, was subsequently adopted by
the Commission in the Cable Televisfon
Report and Order. supra, but not
without several changes. The major
fundamental difference was the
inclusion of rules providing exclusivity
for syndicated programming which.
together with the other changes,
stemmed from the achievement of a
"Consensus Agreement" which itself
was the product of negotiations by
interested parties concerning our August
5,1971, proposal.13 We concluded that
incorporation of the new elements into
our cable television program would "not
disturb the basic structure of our August
5 plan" and would serve the public
interest and. for these reasons, we
adopted them as part of our Cable
Report and Ordem. 36 FCC 2d 165-168.14

25. We pointed out that "the carriage
of distant television broadcast signals
by cable television systems has been
center stage in the continuing
controversy before the Commission, the
Congress, and the Courts" and that in
resolving the Issues in this area. "our
basic objective" has been "to get cable
moving so that the public may receive
its benefits, and to do so without
jeopardizing the basic structure of over-
the-air television:" Id. at 164. We
believed that this could best be
accomplished by restricting the number
of distant signals that a cable system
may carry based on the size of the
market in which it is located and the
estimated ability of the market to
absorb additional competition. By
offering consumers of cable services an
additional. but limited, number of
signals, we expressed optimism that
cable systems would be given the
necessary impetus "to develop in the
larger markets without creating an
unacceptable risk of adverse impact on
local television broadcast service" and.
at the same time, our limitations would
provide an incentive for the
development of nonbroadcast services.
Id. at 165.

28. We indicated that these signal
carriage rules and policies represented

'Sce Cocsensus Agreement. AppendixD of the
Cable Tdesdin Repot and Ond. supru.

"We also concluded that to entertain further
comment In this area would serve very little
purpose In terms of securing the public interesL 36
FCC W at I6&
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our judgment at the time "as to: (a] the
amount of distant signal competition
that can be introduced into particular
types of markets without having adverse
impact on local television service and
(b) the effect of distant signal carriage
on the supply of television
programming." Id. at 168. We
acknowledged that in making these
judgments, "[t]he answers rest in the
complex economics of, and
interrelationships between, the three
industries involved as well-as on
expectations of future developments in
the industries and in the economy
generally." Id. As we had on previous
occasions, we admitted our uncertainty
and our inability to forecast how cable
would evolve. We decided on a
"conservative, pragmatic" approach
which would permit us to add to our
existing program in a significant way
and "evaluat[e] our experience." Id. at
169. In so deciding, we authorized "not
four distant signals", as proposed, but a
more limited number (particularly in the
smaller markets], and provided the
addbd protection of non-network
program exclusivity (particularly in the
larger markets where independent
stations generally operate). Id. We also
considered it "wholly wrong to halt
cable development on the basis of
conjecture"for example, as to its impact
on UHF stations" especially in view of
our determination that our approach
would not have impact adverse to the
public interest. Id. Accordingly, we
established through our 1972 signal
carriage rules standards of television
service that vary with market size in
accordance with the estimated ability of
these television markets to withstand
additional distant signal competition.

27. Our justification for the
"additional program exclusivity rules"
was that they would "protect local
broadcasters" and "insure the continued
supply of television programming," the
latter of which, we pointed out, "is
fundamental to the corktinued
functioning of broadcast and cable
television alike." Id. at 169. 1 We
provided "the most extensive
protection" "in the top 50 markets from
which the bulk of program supplier
revenue is derived and where these
restrictions are consequently most
needed to insure the continued health of
the television programming industry."
Id. 16 We added thatthis "protection will

15 But cf. Cable Television Proposals, supra, at
115-110, where we stated that while "the continued
health of those who create program material is
crucial to both broadcasting and cable," "that
copyright policy is most appropriately left to the
Congress and the courts."
16 Teleprompter Corp. v. CBS, Inc., supro, held,

however, that the Copyright Act of 1909 did not

also assit independent stations
(including many UHEs) that are very
largely concentrated in these markets."
Id. We further stated that in the second
50 television markets, syndicated
exclusivity protection would afford"additional, although limited, protection
to local broadcasters." Id.

28. The Commission declined to
extend protection in markets below 100
because in these markets "the number of
distant signals is very strictly limited
under the rules" and because, "network
programming protection is, we believe,
adequate to preserve local service." Id.17

Moreover, we stated that to impose
syndicated exclusivity protection in
these markets "would make these
markets even less desirable for new
cable construction" and that, in any
event, such protection "is of only
marginal benefit to copyright holders
who derive the substantial bulk of their
revenues from the top markets."
Reconsideration of the Cable Television
Report and Order, 36 FCC 2d 326, 341
(1972).

29. Our Cable Television Report and
Order, supra, represented a
comprehensive regulatory plan
governing cable carriage of broadcast
signals which permitted an increase in
television programming available to
consumers of cable services and a
modicum of additional competition in
the area of home video entertainment
and information services. Despite an
element of uncertainty, the Commission
expressed a willingness to experiment

.with additional competition in the video
services and, accordingly, the 197.2
signal carriage rules constituted an
important first step toward increased
reliance on competition to serve
consumers' interests and needs. In
adopting this major cable regulatory
program, including the incorporation of
the syndicated exclusivity portion of the
"Consensus Agreement", we
emphasized that the Commission
"retains full freedom, and indeed,

afford copyright holders the right either to preclude
or to charge royalties for the simultaneous
transmission Into distant markets by cable systems
of a copyrighted work exhibited on a broadcast
station. To the extent that the intent of the
syndicated exclusivity rules was "to permit
copyright holders to distribute programming in
particular markets either by broadcast alone or, if
they wish, by both broadcast and through distant
signal carriage," as stated in our Reconsideration,
supra, at 342. we ascribed a property right to
copyright owners-the right to license a television
broadcast exhibition of a copyrighted work and
simultaneously to preclude its presentation in other
markets through the mechanism of cable
teleision-at a time when the existence of the right
as a matter of copyright law was very much in
doubt and which the Supreme Court later held did
not exist under copyright law.

7 Cable Television Report and Order, supra at
181.

responsibility to act as future
developments warrant" and that, "as we
gain experience and insight, we retain
the flexibility to act accordingly-to
make revisions, major or minor-and to
keep pace with the future of this
dynamic area of communications
technology." Id. at 167.

Revisions in the Signal Carriage Rules
Since 1972

30. As our understanding of the
competitive relationship between cable
television and broadcasting has
increased through experience and
insight, we have since 1972 cautiously
but steadily eliminated restrictions on
cable carriage of broadcast signals
wherever it has been shown that such
revisions would lead to expanding the
supply of programs available to cable
subscribers without simultaneously
creating risks of serious harm to the
welfare of off-the-air television viewers,
This ha's led to increases in the supply of
network news, 1 8 foreign language, 19
religious,2 0 and late-night 21

programming to cable consumers and to
our exempting cable systems with fewer
than 1,000 subscribers from the signal
importation and syndicated exclusivity
restrictions. 22 By far the most significant
change in our signal carriage rules was
the elimination of the "leapfrogging
rules" in Report and Order in Docket
20487, 57 FCC 2d 625 (1976), where we in
essence concluded that the marketplace
would secure the public interest more
surely than administrative rules. This
change in favor of additional diversity
and in the direction of freedom of choice
for consumers of video services
subsequently proved to be a valuable
impetus to the development of satellite
distribution of broadcast programming
to cable systems, a notable example of
cost-reducing technology serving to
increase the diversity of offerings
available to consumers of video
services. -

The 1976 Copyright Law Revision
31. Our earlier concerns that cable

systems were not subject to copyright

Is Carriage of Network News Progprons-CA TV,
Notice of ProposedRulemakino in Docket 19039.43
FCC 2d 813 (1978): Report and Order, 57 FCC 2d O
(1976).

"1Specialty Stations-CATV, Notice of Proposed
Rulemaking in Docket 2053, 54 FCC 2d 425 (1975):
First Report and Order. 58 FCC 2d 442 (1970):
recons denied, 6o FCC 2d 061 (1976].201d.

11 Cable Late-Night Television Programming.
Notice of Proposed Rulemaking in Docket 20020, 46
FCC 2d 440 (1974): Report and Order. 48 FCC 2d 099
(1974); Memorandum Opinion and Order. 54 FCC 2d
1182 (1975).

=First Report and Order in Docket 20501, 03 FCC
2d 956 (1977); Second Report and Order, 08 FCC 2d
18 (1978).
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liability for the retransmission of
copyrighted materials on broadcast
signals were ultimately addressed by
Congress on October 19, 1976, when it
enacted the Gcneral Revision of the
Copyright Law, Pub. L. 94-553,17 U.S.C.
101 et seq. [1976) (effective January 1,
1978), which redefined the rights of, and
limitations upon, copyright owners in
the use of their works. Among other
things, the Copyright Law Revision of
1976 provided a complusory licensing
procedure applicable to the
retransmission of broadcast signals.
Specifically, Congress provided in
Section 111(c)(1) of the new Act that-
secondary transmissions to the public by a
cable system of a primary transmission made
by a broadcast station licensed by the
Federal Communications Commission or by
an appropriate governmental authority of
Canada or Mexico and embodying a
performance or display of a work shall be
subject to compulsory licensing upon
compliance with the requirements of
subsection (d) where the carriage of the
signals comprising the secondary
transmission is permissible under the rules,
regulations, or authorizations of the Federal
Communications Commission.

32. Indeed, the new law reflected a
Congressional judgment that it would be
impractical for cable operators to
negotiate copyright clearances for non-
network programs on distant broadcast
signals as well as a Congressional
awareness that the compulsory licensing
procedure in this-area constituted a
major departure from traditional
copyright practices.2 Thus, Congress

2 See Report of the House Committee on the
Judiciay, Copyright Low Revision, supro, at 89.

In general, the Committee believes that cable
systems are commercial enterprises whose basic
retransmission operations are based on the carriage
of copyrighted program material and that copyright
royalties should be paid by cable operators to the
creators of such programs. The Committee
recognizes, however, that it would be impractical
and unduly burdensome to require every cable
system to negotiate with every copyright owner
whose work was retransmitted by a cable system.
Accordingly, the Committee has determined to
maintain the basic principle of the Senate bill to
establish a compulsory copyright license for the
retransmission of those over-the-air broadcast
signals that a cable system is authorized to carry
pursuant to the rules and regulations of the FCC.

Congress provided for a compulsory licensing
mechanism in Sections 115 (mechanical royalties)
and 116 (jukebox) as well as in Secton 111
conceming secondary transmissions by cable
systems.

struck a'new balance between
consumers and copyright owners. The
copyright owner would be compensated
for the adverse effects distant signal
carriage of non-network programming
might have on the value of copyrighted
works by means of royalty payments
based upon cable systems' gross
revenues. On the other hand, cable
subscribers would have reasonable
access to copyrighted programs on

.distant signals carried pursuant to
Commission rules, regulations, and
authorizations. Accordingly, while the
compulsory licensing process limits the
copyright owner in setting the terms and
conditions for the use of copyrighted

materials presented on television
broadcast signals, particularly the
flexibility to market programs on a
geographically-restricted basis under the
new copyright law, it allows the public
to benefit by the wider dissemination of
works carried on television broadcast
signals.

Appendix B
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Prefacew

This Not is'a-conitilutiondohe.
Federal CcmmunicationsCbmmissibn's
Inquiry' into tierconomia 1eltfionsh'p
between Tel&I&ionBroadbastiilgand,
Cable Television;,Docket212M4t
discusses comments by representatives
of the broadcasting and motion pictre,,
industries on an earlier Randsatudy,.
Audience Diversion Due to Cable.
Television: A Statistical Ahalsis or
New Data,, R- 403-EGC ;April1972.The
work was perf6rmedpursuantitb
contract 0298 with the Federall
Communications Commission-,

Abstract
Analysis of broadcasting and motion

picture indtistry-critidismsof anearlier"
Rand report leaves unchanged the
earlier report's conclusion that
"* * * TV broadcasting will continue to
prosper, despite increasing competition
from cable." Some of-the criticisms are
accepted and used to produce revised
projections of audience diversion due to
cable. The effect of others is
investigated using sensitivity analysis.
Other criticisms are matters of
judgment; on these, there is no reason to
prefer the industry's approach to Rand's.

Acknowledgments
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'usefuL comments and in addition worked
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nonduplication protection status that I
used in this study. David Nicoll of the
FCC took care of administrative matters
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of Rand typed two versions of this Note
with admirable precision, dispatch, and
good humor.
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E Iitroduction andShmmary
A recent Rand report prepared for the

Federal Communications Commissibi
concludes that "* * TV broadcasting,
Wvill continue to prosper, despite
increasing competition-from cablb.'I The
conclusion is based on a statistical
analysis of data on cable and off-the-air
television-audiences.

The conclusion, and the.analysis upon
which it is based, have elicited critical
comments from the broadcasting and
motion picture industries. 2 This Note is
my reply to the industry criticisms. I
accept some of the criticisms aid check
the effect that some of the others would
have on my results. None of them alters
the conclusion stated in my earlier
report.

Summary
In Section II, I estimate new audience

share equations and apply them to
simulate the effect of cable on broadcast
stations' audience size. The revised
estimates differ from those in my earlier
report for a number of reasons, most
importantly because I now distinguish
between distant network signals that
are blacked out on the cable to provide
nonduplication-protection3 to local
affiliates, and those that are not. The
effect of this and the other changes is

Park (1979a].
2
loint Motion (1979), Fisher (1979). Schink (1979),

Association of Independent Television Stations
(1979). Charles River Associates (1979].3Defined below (p. 3).

small; the revised audiencediversion
projections:(bhoNn:iihoTabltts. andAr
below):are not'much changed-from-thosa
in myearlier report.!-,

In Section.1lljdiscuss-si mejor
industty criticisms, of my earlienroport:

* Dataiproblems,
* Different effectsi-different'tihmo

periods.,
" Treatment oftothl audience:
" Distinctioribetween stations:and

programs,
* Differences in'offthealr reception,

Different effect on independents,
My new. estimates. in Sectionl I avoid •

someof.tha:problbms.Othera turnout
not to be problems at all, Iam able to
check the sensitivity of myresults to
adoptingthe industry~positlon on the
first'four:criticisms and find that my
results-are affected very little by any of
them. There is-no simple:way, ta:do a
sensitivity analysis of the other two
criticisms, but neitherisi there any
reason to-prefer the ihdiistry-suggested
approach tomine,

II. Revised7Estimatbs of Atdienco Sharo
Equations and Audience Diversion

Motivated in part by the Industry
comments.on my earlier report_(19790), I
lave-estimated'new audience share
equations and applied them to make
new projections of audience diversion
dhe to cable television. Although the
new estimates diffir from the earlier
ones in-a number of'ways4 the resulting
audience diversion projections are
changed'very littlb..

How the Estimates Differ Front the
Earlier Ones

These~are theways ihwhich the new
estimates differ from the eailer ones:

* Afewkeypunch errors.in the data
havebeen-corrected..

* Separate-equatibnsliave been
estimated for eacH-portion of the
television.viewihgday (daytlme, early
fringe, primetime; latefringe, aswoll as
thefull broadcast'dhy)j

U I[ave taken.account'ofthe fact that
some distant network signals are
(sometimes)'blacked-out on the cable to,
protbctlocal network stations.

4 Itrk (1979a, TublesTbnd !8,pp. 35.0),
5See Appendix B for d~finitl6ns.
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("nonduplication protection"). 6

The definition of local stations has
boen revised.

Here I discuss only these changes in
the way the audience share equations
were estimated. For a comprehensive
description of the new application of the
estimation method, see Park
(forthcoming). For the old application,
see Park (1979a).

Correction of Keypunch Errors
While getting the data ready for the

new estimates, the FCC staff and I
discovered and corrected a few errors:

* Three station call signs were
mispunched with the result that one
station looked like two different
stations, one received off the air and one
on the cable. Example: The cable
observation for WLOX in county 10 was
punched as WLDX.

e Six parent and satellite pairs were
not combined in the data. Example: In
county 7, data for KARD and its satellite
KCKT are combined in the new data,
but not in the old.

• Three affiliation codes were
incorrectly punched with the result that
an independent station was counted as
a network affiliate. Example: KTVT in
county 21, an independent station, had
affiliation code 200 in the old data,
indicating affiliation with CBS.

The substantive corrections have very
little effect on the resulting estimates. In
addition, a few other (non-substantive)
errors that have no effect at all on the
estimates were corrected. The corrected
data are reproduced in full in a
companion note (Park, 1979b).

Separate Equations for Different Parts
of the Day

In (1979a), I estimated final (second-
stage) equations for the full-day and
prime-time time periods only. The
equations for the other time periods may
well be substantially different. We
know, for example, that independent
stations typically attract larger audience
shares during the early fringe time
period than they do during the rest of
the day. Consequently, I now estimate
final equations for all five time periods.

Nonduplication Protection

In my earlier work I made no
distinction between distant network
stations whose programs are blacked
out on the cable when they duplicate

6
Nonduplication protection is available on

request to stations located within 35 miles of a
cable system (or within 55 miles for stations in
below-100 markets). If asked to do so. the cable
system must delete programs broadcast by any
lower priority station, when those programs
duplicate those of the requesting station. See Cablo
Television Regulations Subpart E for details.

those of a local station, and those that
are never blacked out.

In fact, of course, one expects their
audience shares to be quite different.
Those that are blacked out should have
small shares, if only because they are
carried only part of the time. Those that
are not blacked out should have larger
shares. They compete with local stations
throughout the day and may in some
cases supply popular network
programming that is not even carried by
local stations (for example, in a two-
station market).

Consequently, I distinguish between
distant-network stations that are
blacked out and those that are not in my
new estimates and estimate"attractiveness indices" (defined below)
for the following station types:
NVL: local network VHF.
NUL: local network UHF.
IVL: local independent VI-IF.
IUL local independent UHF.
NVD: distant network VHF blacked out.
NUD: distant network UHF blacked out.
NVDB: distant network VHF not

blacked out.
NUDB: distant network UHF not

blacked out.
IVD: distant independent VHF.
IUD: distant independent UHF.

Definition of Local Stations
As before, the audience share

equations are estimated using
observations an looel stations only-all
such stations in 121 counties.7 The set of
stations considered to be local is slightly
different, however. Before, local stations
were all those assigned to the ADI8

market of which the county Is a part,
and distant stations were stations from
other markets. The new definition is the
same with two exceptions. Stations are
counted as local if they receive
nonduplication protection against some
other station, and they are counted as
distant if they are blacked out to provide
nonduplication protection to some other
station, regardless of whether the county
is in their ADI or not.

Table I shows the number of stations
(VHF and UHF combined) in the various
categories. Of the 334 stations
f105+216+13) that would have been
counted as local network stations under
the old definition, 13 are now excluded
because they are sometimes blacked
out. On the other hand, 14 stations
previously counted as distant are now
defined as local, since they receive
nonduplication protection.

7An "observation" consists of the local stntion's
audience share together with Information on the
competition [both local and distant) that it faces.

'Area or dominant Influence, defined by ARE to
be all those counties In Ihich a maAct's stations
attract a plurality of vie%% Ing hours.
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Table . 1

COUNTS OF STATIONS OF DIFFERENT TYPES

Network

Receives Nondupli- .Neither Protected
cation Protection Nor Blacked Out Blacked&Out; Independent

Off-the-Air Viewihg-

Same ADI 105 216 11 23

Distant ADI 14 101 9X E 11

Cable Viewing

Same ADI 105' 216 13. 23

Distant ADI 14 211 173 93

NOTES: Station categories are as follows:

NL: Local network
NO: Distant network not blacked out

NDB: Distant network blacked out
IL: Local Independent
ID: Distant independent

Many more distant stations are
received on the cable than off the air-
nearly twice as many network stations
and over eight times as many
independents. The distant network
stations are fairly evenly divided
between those that are sometimes
blacked'out and those that are not.

Revised Audience Share Equations

As in (1979a), I hypothesize that each
station type can be assigned an
attraidiveiiss-in-dex aj suc-Fthat the
audience tends to divide among
available signals in proportion to a1!-a,
where the summation is over all of the
available signals. I allow the
attractiveness indices to differ off the air
and on the cable. In particular, I expect
them to be higher on the cable for local
UHF stations and for all distant stations,
because of improved reception on the
cable. Thus the model is
SHRj=7.ajoDu/-ajoMjo+uo
and (1]
SHRC=Yaj.Dj/-ajjdJ.+u.

where-the summations.are overtlieA 0
station tyTesj D6 is aidimmy.variable
equal to VfThlied*'statioibof type j?
and 0 otherwise, andMj, and Mj~are
the numbers of availableisignals oftype
j off-the air andon the- cable.
respectively:

I estimate the audience share
equatibns-by a two-stage proceditre;- see
Park (forthcoming) for details: First-
sthge nonlinearregressions (Appendix-
TableA.l)provide- estimates-of the
parametersofft e.-co-variance- matrix.
These aretllIen usedin-a-nonlinear;
nondiagonaly-weiglitedregressibn to
obtbin second'stage generalizedleast
squares- estimates of the attractieness
indices,(ApRendix Table A.2).

The precision of the estimates can be
increased by constrainimg theimodelAs
before, I assume that cable-increases the
attractiveness of local UHF stations,
both network-and independent, by the-
same-multiple, K. That'ib, ifthe:offithe-
'air iiidicesare aNu andaju, the cable
indices are K(aNujan K(aUL)

In addition, lassume that being

blacked out part of-the time on the cable
reduces the attractiveness of distant,
network stations,,both-VHF, andiUHr?,
by thesame multiple,,BLK. That Is,if the
cable indicesfor stations that are not
blacked out are am-D and, aNtn then-for
those that are blacked out aRVD1 = BLK
(asvm) and a~t t= BLK(aNUD),

The.constraine&eatimates are-shown,
in Table2.2Both-the K-.constratnt'and the
BLK.constraint are, acceptable-
hypotheses (using ani! test at the-.05
level)1irtall timaReriods;

Local UHF stations have higher
indices on the cable than they do off the
air, undoubtedly because reception Is,
impro-vei-by cable. The improvement
factor K is quite precisely estimated; it
differs somewhat from one time period
to another, ranging up to 1.45 in prime
time.

Stations blacked out to provide
nonduplication protection have.lower
indices on the cablethan dostations
that are-not blacked out. The blacRout
factor BLK ranges from .40 in prime, tima

I
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when there is a lot of duplication to .90
in early fringe when there is very little.

The estimated attractiveness indices
are for the most part in accord with
prior expectations. Local stations
handicapped by lack of network
affiliation or by UHF transmission have
lower indices than do network VHF
stations; independent UHF stations,
which suffer from both handicaps and
which, in addition, often broadcast
weaker programs than do VHF
independents, have the lowest indices of
all local stations.

BILLNG CODE 6712-01-M
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Table 2

SECOND STAGE CONSTRAIED AUDIENCE SHARE EQUATIONS

Networka Independenta

L D DS L D LK K a

Full Day

0ff-the-sir viewine

VHF 1.00 .07 .10 .57 -.25 .999 .672 .671 .440
b) (1.8) (2.8) (3.3) (2.4)

UHF .47 .14 .19 .23 -. 03
(01) (.6) (.9) (4.0) (:1)

Cable viewing

VHF 1.00 .38 .19 , .56 .40 .50 1.37 .460
(b) (9.1) (d) (3.4) (6.0) (4.9) (12.7)

UHF .64 .16 .08 .32 .25
(c) (1.4) (d) (c) (3.4)

Daytime

Off-the-air viewing

VHF 1.00 .10 .32 -.11 1.214 .629 .582 .353
(b) (1. (2.4) (2.5) (.7)

LHF .33 -.05 .32 .25 -.18
(6.3) (.2) (1.3) (.5)

Cable viewing

VHF .0 .30 .13 .54 .39 .44 1.41 .669
(b) (6.0) (d) (2.4) (4.1) (2.9) (8.2)

UHF .46 .04 .02 .35 .26
(c) (.3) (d) (c) (2.5)

Early Fringe

Off-the-air viewinq

VHF 1.00 .07 .10 .93 -.18 1.353 .724 .528 .336
(b) (1.4) (2.1) (3.1) (1.3)

UHF .43 -.00 .29 .47 -.09
(7.4) (.0) (1.1) (4.4) (.2)

Cable viewin&

VHF 1.00 .34 .31 1.17 .76 .90 1.22 .656
(b) (5.8) (d) (3.5) (5.9) (3.8) (9.5)

UHF . .53 .07 .06 '57 .54
(c) (.5) (d) (c) (4.0)

Prime Time

Off-the-air viewing

VHF 1.00 .06 .13 .53 -.33 .876 .512 .717 .466
(b) (1.6) (3.3) (3.7) -(3.1)

UHP .58 .27 .20 - .11 .16
(12.3) (1.0) (.8) (2.6) (.5)

Cable viewing

VHF 1.00 .42 .17 .41 .30 .60 1.45 .401
(b) (10.3) (d) (3.1) (4.9) (5.1) (13.1)

UHF .84 .29 .12 - .15 .14
(c) (2.2) (d) (c) (2.1)

Late Fringe

Off-the-air viewing

VHF" 1.00 .02 .12 .23 -26 1.156 .597 .584 .322
(b) (.4) (2.7) (1.3) (2.0)

UHF .41 .39 .18 .20 -.12
(8.0) (1.3) - (.7) (2.9) (.4)

Cable viewing

VHF 1.00 .33 .19 .25 .30 .57 1.38 .751
(b) (5.3) (d) (1.1) (2.8) (3.0) (8.1)

UHF .57 .09 .05 .28 .18
(c) (.5) .(d) (c) (1.5)

NOTES: The dependent variable is the station share of total audience during each time period.
Ustiated coefficients are "attractiveness indices" in equation (1). Asymptotic t-statistics are in
parentheses. See Park (1979c) for a descilption of the nonlinear generallzed least squares estimation
acshod used, and a description of a. j. Rt . and Ri

L indicates local stations. 0 indicates distant stations not blacked out. 08 indicates distant

network stations blacked out to provide non-duplication protection to local stations.
bThis coefficient is normalized to one as a reference alue-not estimated.

cThis coefficient is constrained to equal K tines the corresponding off-the-air coefficient. K is

an estimated multiplier.
dThis coefficient is constrained to equal BLK times the corresponding cable coefficient for distant-

network stations that are not blacked out. BLK is an estimated multiplier.

BILLING CODE 6712-01-C
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The indices for distant stations off the
air do not convey much information,
because they are highly reception-
dependent. They depend mostly on how
close out-of-market stations happen to
be to our sample counties. The
estimated negative indices for some
such stations are anomalies, but not
very important ones. I do not use these
values in the application of the model
Furthermore, when I reestimated the
equations with all indices constrained to
be non-negative, the other coefficients
changed very little (Appendix Table
A.3].

Distant stations on the cable generally
have smaller indices than do
comparable local stations. The index Tor
distant network VHF stations not
blacked out is quite precisely estimated
to be between 30 and 42 percent of that
local VHF network stations in the
different time periods. The index for
distant independents (both VHF and
UHF) tends to be about 75 percent of the
index for their local counterparts.
Indices for distant UHF stations on the
cable are always smaller than those for
comparable VHF stations, presumably
reflecting less attractive programming
on the UHF stations, and also perhaps
residual picture quality differences even
on the cable.

RevisedAudience Diversion Projections
Tables 3 and 4 use the new audience

share equations for the fullslay time
period to simulate the effect of cable on
local station audience in 10 hypothetical
markets, clustered to represent top-50,
second-50, and below-100 market
conditions. For each hypothetical
market. I show the effect of three
different distaht signal packages:
BILLNG CODE 6712-01-M
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Table 3

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE'IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Independent
VHF UHF VHF UHF Net. Net. Ind. tiona VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 2 0 0 2 11 98- 99 98- 99 102-103 98- 99
0 0 6 11 96- 97 96- 97 99-100 96- 97
0 3 6 11 96- 96 95- 96 98- 9§ 96- 97

3 0 1 1 0 0 2 16 97- 98 97- 98 102-104 97- 98
0 0 6 16 93- 95 -93- 94 97- 99 93- 95
0 3 6 16 92- 94 92- 94 96- 97 93- 94

3 0 0 2 0 0 2 8 98- 99 101-102 98- 99
0 0 6 8 96- 97. 98- 99 96- 97
0 3 6 8 95- 96 97- 98 96- 96

3 0 0 0 0 -0 3 20 94- 95 94- 95
0 0 6 20 90- 92 90- 92
0 3 6 20 89- 91 89- 91

Second-50 Markets

3 0 0 0 0 0 2 17 96- 98 96- 98
0 0 5 17 93- 94 93- 94
0 3 5 17 92- 93 92- 93

2 1 0 0 0 0 2 18 94- 96 100-101 95- 97
0 0 5 18 90- 92 94- 96 91- 93
0 3 5 18 89- 91 93- 94 90- 91

2 0 0 0 1 0 2 24 90- 92 90- 92
1 0 5 24 86- 88 86- 88
1 3 5 ,24 85- 87 85- 87

Below-100 Markets

3 0 0 0 0 0 1 29 96- 99 96- 99
0 0 4 29 89- 92 89- 92
0 3 4 29 87- 89 87- 89

1 1 0 0 1 0 1 31 87- 89. 94- 97 89- 92
1 0 4 31 80- 82 85- 87 81- 84
1 3 4 31 78- 80 82- 85 79- 82

1 0 0 0 2 0 1 41 77- 80 77- 80
2 0 4 41 70- 72 70- 72
2 3 4 41 68- 70 68- 70

aAverage present penetration in markets of each type. Data supplied by FCC Cable
Bureau.

bAverage audience over the full broadcast day. The base (100 percent) is the

audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).
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Table 4

LONG-TERM EFFECT OF CABLE ON LOCAL STATION AUDIrENCE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable ExistA

Network Independent. Prim. Dupl. tra- Network Independent
VHF UHF V"F UHF Net. Net. Ind. tiona VHF USF VHF UHF Total

Top-50 Markets

3 0 3 2 0 0 2 25 96- 98 95- 98 105-107 96- 99
0 0 6 27 90- 92 90- 92 98-100 91- 93
0 3 6 37 85- 88 85- 88 95- 98 86- 89

3 0- 1 1 0 0 2 26 95- 97 94- 96 104-106 95- 97
a' 0 6 30 87- 90 87- 89 95- 98 88- 90
0 3 6 37 82- 85 82- 85 91- 94 83- 85

3 0 0 2 0 0 2 27 93- 96 103-105 95- 97
0 0 6 30 86- 89 94- 96 87- 90
0 3 6 38 80- 83, 89- 92 82- 84

3 0 0 0 0 0 3 30 91- 93 91- 93
0 0 6 32 84- 87 84- 87
0 3 6 43 78- 81 78- 81

Second-50 Markets

3 0 0 0 0 0 2 29 94- 96 94- 96
0 0 5 31 86- 89 86- 89
.0 3 5 41 80- 83 80- 83

2 1 0 0 0 0 2 32 90- 93 99-102 92- 95
0 0 5 36 82-85 90- 92 84- 86
0 3 5 45 75- 78 83- 86 76- 79

2 0 0 0 1 0 2 48 81- 85 81- 85
1 0 5 51 71- 74 71- 74
1 3 5 62 62- 65 62- 65

Belov-100 Markets

3 0 0 0 0 0 1 26 97- 99 97- 99
0 0 4 31 89- 91 89- 91
0 3 4 39 82- 85 82- 85

1 1 0 0 1 0 1 52 78- 82 90- 95 82- 86

1 0 4 57 64- 68" 73- 77 67-.71

1 3 4 67 55- 59 64- 68 58- 62

1 0 0 0 2 0 1 74 59- 63 59- 63
2 0 4 76 45- 48 45- 48

2 3 - 4 83 37- 39 37- 39

Eventual equilibrium penetration when the whole market is wired. calculated using
equation (*) in Park (1971, p. 27).

bAverage audience over the full broadcast day. The base (100 percent) is the
audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).

BILUNG CODE 6712-01-C
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• Those allowed by existing rules.
This varies depending on market rank
and the number of stations in the
market. Neglecting specialty and
noncommercial stations, the maximum
numbers are three independents in top-
50 markets with no independents of
their own, and two networks. in markets
with only one local network station. The
actual numbers for each hypothetical
market are the first of the three distant
signal lineups shown in the tables.

* A larger number of stations that
might be carried if the present rules
regarding independent signal. carriage
were relaxed. In actuality, this number
will depend on the system operators'
perceptions of how many new
subscribers an additional distant station
would attract, compared with the cost of
importing the additional statiom I simply
assume that the number is sixin top-5
markets, 9 five in the second-50-markets,
and four in below-100 markets.

- All of the above plus, additional
stations that might be carried ifrules
regarding carriage of network signals
were also relaxed. My assumption here
is that a full complement of three
duplicate distant networks would be
carried in all markets in addition to
those allowed by current rules.

I use attractiveness indices estimated
for distant VHF stations orr the cable for
all distant signals.' 0 To the extent that
less attractive UHF stations are-actually
carried, my projectidns may. tend to
overstate the actual diversion due to
cable.

Near-term projections for each of the
resulting 30 cases are shown in Table 3,
and Table 4 shows long-term
projections. The near-term projections
are based on present cable penetration
levels in markets of each type. The long-
term projections are based, on. (usually
much higher) ultimate equilibrium
penetration levels estimafed in Park
(1971).11 These are in all likelihood
conservative estimates of cable,
penetration for the market as a whole;
that is, they probably-overstate the

"This corresponds to the assumption fnschink
and Thanawala (1978).

15 Specifically, I use .38 for primary network
signals (which bre not blacked out). .19 for duplicate
network signals (which are), and .40 for
Independents.

111 assume price of cable service equals:SW0 per
year. median family income equals $16,000 per year.
and UHF set penetration equals 100 percent, all
approximating current values. Color seLpenetration ,

is set equal to .5. approximately the meanvalue in
the sample used to estimate the equation since the
coefficient on the color set variable wascompletely
Insignificant in the estimated equation. For each
market situation, I calculate penetration at the
center of the market and penetration halfway out to
the B-contour, and average the two figures to obtain
the estimates shown in the table for the market as a
whole.

penetration actually to be expected, and
* hence overstate the potential audience

diversion due to cable-Thereason is
that the equation is a systempenetration
equation, not a market penetration
equation. It explains the fraction of
homes. passed by cable that subscribe,
not the fraction of' all homes in the
market. Hence to the extent that some
portions of the market remain unwired, I
would expect average 15enetration in the
market as a whole to fall-short of the
values shown.

The. projections show the audience if
there i cable in the market, as a
percentage of the audience if there is no
cable. In all cases, I show-a range of
values. The lower end of the range is
calculated assuming that cable does not
lead to increased TV viewing-
households that subscribe to cable if it
exists would watch as much TV if cable
did not exist. The upper end of the range
assumes that cable does result in
increased viewing, which partially
offsets the diversion of audienceto
distant signals.

In the larger (three-network) markets,
projected audience diversion in the near
term is minimal--6 percent or less-under
present regulations, and 13 percent or
less under the most relaxed regulations.
In smaller markets (fewer than three
networks), projected diversion ranges
form 8 to 2percent currently. The
maximum projected diversion is 3Z
percent for & single station market under
relaxed regulations. In all cases, U-F
stations are not hurt as much by cable
as are VHF stations;in some instances,
they may actually behelped.'

Long-term diversion patterns are
similar to the short-term patterns, but
the magnitudes are larger. Projected
diversion ranges up to 24 percent in
markets with three network stations
under the-mostrelaxed cable
regulations, and much higher than that
in markets with only one or two
stations.

There is reason, to believe that my
projections substantially overstate the
amount of diversion in small markets.
The reasons is that the projections
assume that everyonewourd watch
local stations if tlere'were no cable.
This is a fairly good approximation in
most large markets, but not in many
smaller markets where statfons from
adjacent markets attract substantial
audiences off the air. Indeed, a study by
the National Cable Television
Association (19781shows that audience
diversion off the air is almost as large as
it is on the cable in many of the markets
that it studied. On this ground, the effect
of cable may be much smaller than

shown in Tables 3 and 4 for many small
markets.

II. Discussion of Industry Criticisms
I find the following major citicisms in

the industry comments on my earlier
work.

1. There are problems with the data* * primarily related to the 'local'
versus 'distant' definition." (Joint
Motion, pp. 12-15; also Association of
Independent Television Stations, pp. 17-
20).

2. Failure to consider differences in
diversion during different times of the
day (Joint Motion, pp. 17-19; Fisher, pp.
1-3; Charles River Associates, passim),

3. The total audience equation is
unreliable, and the overall results are
quite sensitive to how total audience Is
treated (Fisher, pp. 3-14).

4. Failure to distinguish between
additional network stations and
additional network programs (Fisher,
pp. 14-15).

5. Failure to account for differences In
reception quality in different parts of a
county (Fisher, pp. 15-17).

6. Failure to account for differential
effect of additional distant independent
signals on local independents (Fisher, p.
17; also Schink, passim).

I-shall discuss each of these criticisms
in turn in the light of the revised
estimates presented in the preceding
section of this Note.
DataProblems

The joint Motion (p. 14) refers to"* * * serious problems with the data
for 35of the121 counties* * '" and
then goes on to specify the "problems"
in 14 of the 35. In one county, the
problem is a key punch error that. has
been corrected in the-data used for the
revised estimates in this Note. In two
others, the "problem" is that all
reportable stations are local; theJoint
Motion incorrectly claims that such
counties contribute nothing to the
analysis. In fact, they cohtribute to the
estimates ofthe error covarianco matrix,
which plays a central role in my
generalized least squares analysis.

In the 11 other listed counties, the"problem" is that one local station (or in
one case, two local stations) has no off.
the-air audience.12 In the revised, data,
there are 15 local commercial stations
(out of 358 totall in 13 counties.with off-
the-air NWC 13 equal to zero.'4

'!In two of thes-countfes, the offending station Is
noronger considered to be local by thadefinition
used for the revised data:sen Section It above.
13NWC Is net weekly circulation, the percent of

TV households that watches the statfunat least
once a week.

4The is stations include three VHF and six UII?
network affiliates, and six UHF Independents.



Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Rules and Regulations 60261

The Joint Motion seems to maintain
that zero off-the-air audience is by itself
reason to exclude a station from the
sample. That contention is false. It is a
fact of life that some stations get little or
no audience in some parts of their own
markets. One of the benefits of cable is
that it improves reception so that these
stations can attract some audience in
previously dead areas. s

However, zero off-the-air audience
may serve as a warning that some of
these stations are not representative of
the relatively close-in areas that we
want to draw inferences for. To check
this, I measured the approximate
distance from the station's assigned city
to the principal city of the county, for
each of the stations with zero NWC. The
results are shown in Table 5.

15 Thus the contention of Independent Television
Stations (1979. p. 18] that the effect of cable should
be measured so as to exclude the effect of improvpd
reception is difficult to understand. To exclude
improved reception would be to exclude an
important real effect.

The Joint Motion singled out for
special discussion KXON in county 18,
125 miles distant. There is certainly a
strong case for considering this not to be
typical of relatively close-in portions of
a markeL In contrast are the two San
Francisco UIF independents which
have zero reported NWC in theirhome
county. There is no question but that
these are local stations, and there is no
reason to exclude them from the sample
just because they have no off-the-air
audience. In between, the question of
which stations ought to be included and
which excluded is a matter of judgment.
The advantage of including stations (at
least up through WZTV at 65 miles) is
that it bolsters a sample that is in any
case somewhat thin in independent
stations. The advantage of excluding
stations (down through WHAE at 40
miles) is that it reduces the extent to
which the observations are atypical of
the 35-mile zone which we are
particularly interested in.

le 5

APPROXIMATE DISTANCE FROM SAMPLE COUNTIES TO STATIONS
WITH OFF-THE-AIR NWC EQUAL TO ZERO

County Station Type Distance

5 KGSC IU 0
5 KDTV I1 0

29 WHTV NU 30
90 KLAA Nfl 30
41 WHAE IU 40

157 KXTX IU 45
47 WYEA Nfl 50
4 KLAA INl 55

47 WHAE IU 65
147 WZTV IU 65

60 KMEG NU 70
87 WTVK NU 70

142 KXON NV 70
140 KXON NV 95
18 KXON NV 125

Anyhow, I checked the effect of
excluding all of the stations with off-the-
air NWC equal to zero, and found it to
be small. In the reduced sample, there
are no observations for these stations,
nor are they counted among the
competing stations received off-the-air.16

'"All of them are carried and attract positive
audience on the cable, so they count among
competing stations on the cable.

The second-stage constrained share
equation for the full-day time period is
in Appendix Table A.4. Audience
diversion projections based on these
estimates are shown in Tables 0 and 7.
Excluding these stations makes very
little difference to the projections, and
what difference there is, is usually in the
direction of less diversion.

BILUING CODE 6712-01-M
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Table 6-

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REpRESENTATIVE
MABKETS UNDER PRESENT AND POTENTIAL RELAXE CABLE REGULATION

Using Attractiveness Indices Eastmated with Sample That
Excludes Local Stations with Off-the-Air tiWC Equal to Zero

Cable Index of Local Station
Distant Stations Pen- Audienceb If Cable Exists

Network Independent Prim. Dupl. tr=- Network Independent
VHF UHF VHF UHF Net. Net. Ind. tigna,  VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 i

3 0 1 0
0
0

3 0 0 Z 0
0
0

3 0 0 0 0
0
0

Second-50 Markets

3 0 0 0 0
0
0

'2 1 0 0 0
0
0

2 0 0 0 1

17
17
17

18
18
18

24
24
24

Below-100 Markets

3 0 0 0 0
0
0

1. 0 0

0 1
1
1

0 2
2
2

99- 991
96- 97
96- 97

97- 99
94- 95
93- 94

9&- 99
96- 97
96- 96

94- 96
91- 92
89- 91

96- 98
93- 95
92.- 93

95- '96
91- 93
90- 1

91- 93
87- 88
85- 87

97- 99
90- 92
88- 90

-87- 90
81- 83
79- 81

77- 80
70- 73
68- 71

98- 99
96- 97
96- 97

.97-
93-
93-

99-101
94- 96
93- 94

94- 96
85- 88
83- 85

101-102
99.-100
98- 99

101-103
97- 98
96- 97

100-101
98- 99
97- 98

99-100
97- 98
96- 9-7

97- 99
94- 95
93- 94

98-, 99
96- 97
96- 97

94- 96
91- 92
89- 91

96- 98
93- 95
92- 93

96- 97
92- 93
90- 92

91- 93
87- 88
85- 87

97- 99
90- 92
88- 90

89- 92
82- 85
80- 82

77- 80
70- 73
68- 71

&Average present penetration in
Bureau.

markets of eacl type. Data supplihd by FCC Cable

bAverage audience aver the full broadcast day. -The base (100 percent) is the
audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable ( hat is, there are no overlapping signals from
adjacent markets).
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Table 7

LONG-TEPUM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN. REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Using Attractiveness Indices Estimated with Sample That
Excludes Local Stations with Off-the-Air NWC Equal to Zero

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Independent
VHF UHF VHF UHF Net. Net. Ind. ti n a  VHF UHF VHF URF Total

Top-50 Markets

3 0 3 2 0 0 2 25 96- 99 96- 98 103-106 97- 99
0 0 6 27 91- 93 qO- 93 97-100 92- 94
0 3 6 37 87- 90 86- 89 94- 97 87- 90

3 0 1 1 0 0 2 26 95- 98 94- 97 102-105 96- 98
0 0 6 30 88- 91 88- 90 94- 97 89- 91
0 3 6 37 83- 86 83- 85 90- 93 84- 87

3 0 0 2 0 0 2 27 94- 96 1O-104 95- 98
0 0 6 30 87- 90 93- 96 88- 91
0 3 6 38 82- 85 88- 91 83- 86

3 0 0 0 0 0 3 30 92- 94 92- 94

0- 0 6 32 85- 88 85- 88
0 3 6 43 79- 82 79- 82

Second-50 Markets

3 0 0 0 0 0 2 29 94- 97 94- 97
0 0 5 31 87- 90 87- 90
0 3 5 41 81- 84 81- 84

2 1 0 0 0 0 2 32 91- 94 99-101 93- 95
0 0 5 36 83- 86 90- 93 85- 87
0 3 5 45 76- 79 83- 87 78- 81

2 0 0 0 1 0 12 48 82- 86 82- 86
1 0 5 51 72- 75 72- 75
1 3 5 62 63- 67 63- 67

Below-100 Markets

3 0 0 0 0 0 1 26 97- 99 97- 99
0 0 4 31 89- 92 89- 92
0 3 4 39 83- 86 83- 86

1 1 0 0 1 0 1 52 79- 83 89- 94 83- 87
1 0 4 57 66- 69 74- 77 69- 72

1 3 4 67 57- 60 65- 68 60- 63

1 0 0 0 2 0 1 74 60- 64 60- 64
2 0 4 76 46- 49 46- 49
2 3 4 13 38- 40 38- 40

aEventual equilibrium penetration when the whole market is ired, calculated usin-

equation (*) in Park (1971, p. 27).
bAverage audience over the full broadcast day. The base (100 percent) is the

audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).

BILUNG CODE 6712-01-C
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I cannot discuss the "problems" in the
other 24 counties, since the joint Motion
failed to identify them.

Conclusion
Some of the data problems identified

in the industry comments are not
problems at all. Others are, and have
been corrected. Still others may-or may
not be, but they make very little
difference to the audience diversion
projections.

Different Effects of Audience Diversion
in Different Time Periods

The audience share equations in
Table 2 strongly support the industry
contention that shares differ
significantly by day part. In particular,
attractiveness indices foi independent
stations on the cable-VHF and UHF,
local and distant-are substantially
larger during the early fringe time period
than they are at other times of the day.
This raises two questions about my
audience diversion projections in Tables
3 and 4, which are based on the full-day
equation only.

1. Would the projections differ if they
were based on audience diversion
calculated separately for the individual
day parts?

2. An excellent brief econometric
study by Charles River Associates
(1979) shows quite convincingly that
audience during different time periods
has different effects on stations'
revenue. Another study using an
accounting approach (Roger Cooper and
Associates, undated)-reaches the same
conclusion.1 7 If these diffeiences were

'7 The two studies differ markedly as to the
relative value of the different time peribds to
Independent stations, however. Charles River
Associates concludes that audience during prime
time and late fringe is of no value at all to
independents; Whereas Roger Cooper and
Associates (who study only independents] find that

taken into account, would the effect of
cable on local station revenue differ
from its effect on local station audience?

The answer to the first question is no;
composite audience diversion
projections built up from the four
individual time period equations ' differ
only slightly from those based directly
on the full-day equation. These
composite projections are in Appendix
Tables A.5 and A.6.19

The off-the-air (0] and cable (C)
shares are calculated using the
equations in Table 2. Cable penetration
is assumed to be .41; this corresponds to
a somewhat larger fraction of audience
because the fraction of homes using TV
is higher in cable households than it is in
off-the-air households. Hours (0) that
off-the-air households watch the local
station is calculated as the product of
hours per week in the time period and
off-the-air (0] values for share, fraction
of TVH, and homes using TV. Hours (C)
that cable households watch the local
station is similarly calculated using
corresponding cable (C) values. C. is
hours that cable households would

-watch the local station if they did not
have cable. It is calculated in the same
way as cable hours (C) except using off-
the-air (0] shares'. The.total hours that
the local station is watched if there is no
cable is the sum of hours (0] and hours

these two time periods are more valuable than the
others are.

'.The four time periods (daytime, early fringe,
prime time, end late fringe) exclude 33 weekend
hours that are included in the 140 weekly hours for
the full-day time period-see Appendix B. Thus,
strictly speaking, the two sets of projections are not
quite coinparable. However, the effect of this
discrepancy is certainly very small.

'5As an example of how the calculations are
done, consider the effect of cable on audience share
for the station shown on the very last line of Table
A.S. (The effect on share is the same as the effect on

-audience assuming that the self-selection hypothesis
is true.l The calculations are summarized in the
following table:

Hours iraction of Hones Total Hours
Per Shrt- TVH , Using TV Hours Without With

Period veek 0 C 0 C 0 C 0 Co C Cable Cable

23.71 17.97 4.58

5.89 4.65 1.31
3.66 2.62 .46
8.62 6.31 1.78
1.81 1.46 .43

41.68.

10.54
6.28

14.93
3.27

35.02

28.29

7.20

10.40
2.24

23.96

P

L

Composite

140.0 1.

47.5 1.
15.0 1.
24.5 1.
20.0 1.

107.0

.59 .41

!59 .41
.59 .41
.59 .41
.59 .41

No. 178 / Thursday, September 11, 1980 / Rules and Regulations60264 Federal Register I Vol. 45,
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(C,); total hours if there is cable is the
sum of hours (0) and hours (C). These
sum to 35.02 and 23.96, respectively, for
the four time periods. Thus the effect of
cable is to reduce local station viewing
hours to 68 percent of what they would
have been without cable. This is the
smaller of the two composite estimates
shown in Table A.5; it is just the same
as the corresponding estimale based on
the full-day equation in Table 3.

The answer to the second question,
surprisingly, is also no; using the
revenue weights estimated by Charles
River Associates or Roger Cooper and
Associates 20 similarly has ittle effect on
the projections. The revenue projections
based on separate time period audience
diversion projections and separate
values of audience in the different time

'0Specifically. the weights from the second
equation in the table following p. S for networL
affiliates, and from the second equation in the table
following p. 6 for independents. Charles River
Associates 11979); and the weights for all 12
stations. Roger Cooper and.Assoiales (undated. p.
2):

In estimating the equations. Charles River
Associates added weekend hours not counted by
ARB in any of the four individual time periods (see
footnote above. p. 22) to the daytime time period.
Again. this discrepancy in treatment certainly has
only a negligible effect on my results.

periods are shown in Tables 8 and 9
(Charles River weights) and Tables 10
and 11 (Roger Cooper weights for
independents. Charles River weights for
affiliates),2 For the most part, any
differences between these revenue
projections and the audience projections
in Tables 3 and 4 are no larger than one
percentage point. The exception is
projections for UHF independents using
Charles River weights. With audience as
the metric, these stations were helped
by cable, or at worst, hurt less than VHF
stations. Their projected revenues.
however, are reduced by about the same
amount as are those of VHF stations.
This result is, however, dependent on
the choice of Charles River weights.
Revenue projections using Roger Cooper
weights are almost the same as the
audience projections in.Tables 3 and 4.

2'The calculations are a stitfrward
extension of those for Appendix Tables AS and A.(
described In the footnote above. Pasulng the
example of the station on the very list line of TaAo
,.5 (and Table 8), the calculations start iwhere these

previously described leave off:
Multiplying total hours by the Charles River

Associates revenue weights gites total revenue %, ith
and without cable in existence. Summing rex enue
over time periods, we find that the effect of cab!e Es
to reduce local station revenue to (8 percent of %%hit
it otherwise would have been.just the same as its
effect on aggregate audience.

Charles River Associates Roger Cooper and Associates
Tim Period Affiliates Independents Affiliates Independents

Daytime -27.87 153.88 - 50
Early Fringe 287-70 401.51 - 121
Prime Time 198.46 27.46 - 147
Late Fringe 517.40 -174.76 - 173

Time Total Hours Revenue Total Revenue
Period Without Cable With Cable Weights Without Cable With Cable

F 41.68
D .10.54
E 6.28
P 14.93
L 3.27

Composite 35.02

BILNG CODE 6712-01-M

28.29 128.14

7.20
4.12

10.40
2.24

23.96

-27.87
287.70
198.06
517.40

5341

-294
1807
2957
1692
6162

3625

-201
1185
2060
1159
4203

Federa lRegister / Vol 45,
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Table 8

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION REVENUE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION
Composite Estimates Based on Audience Share Equations for

Four Time Periods and Using Charles River Associates Revenue Weights

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tira- Network Independent
,VHF UHF VHF UHF Net. Net. Ind. tiona VHF UHF VHF UHF Total
Tan-50 Markets
3o-0 32ret

3 0 3 2

3 0

*0
0
0

98- 99
96- 97
96- 97

97- 98
94- 95
93- 94,

98- 99
96- 97
96- 96

94- 95
90- 92
89- 90

3 0 0 2 0
0
0

30 0 0

Second-50 Markets

3 0 0 0 0
0
0

2 1 0 0 0
0
0

96- 97
93- 94
92- 93

94- 95
91- 92
89- 91

2 0 0

99- 99
96- 97
96- 96

98- 98
93- 94
92- 93

100-100
97- 98
97- 97

99- 99
94- 95
93- 94

99-100
96- 97
96- 96

99- 99
96- 97
96- '97

97- 98
94- 95
93- 94

98- 99
96- 97
96- 96

94- 95
90- 92
89- 90

100-101
95- 96
93- 95

91- 92
86- 88
85- 86"

Below-l00 Markets

3 0 0 .0 0
0
0

1 1 0 0 1.
1
1

1 0 0 0 2
2
2

96- 98
89- 91
87- 89

87- 89
80- 82
78- 80

77- 79
70- 72
68- 70

95- 97
86- 88
83- 85

96- 97
93- 94
92- 93

95- 97
92- 93
90- 91

91- 92
86- 88
85- 86

89- 91
82- 84
80- 82

77- 79
70- 72
68- 70

aAverage present penetration in markets of each type. Data supplied by FCC Cable
Bureau.

bThe base

that all the
there are no

(100 percent) is the revenue if cable does not exist; it assumes
audience watches local stations in the absence of cable (that is,
overlapping signals from adjacent markets).
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Table 9

LONG-TERM, EFFECT OF CABLE ON LOCAL STAION REVENUE IN REPRES-'ATIVE
MARKETS UNDER PRESENT AND POTETIAL RELAXED CABLE REGULATION

Composite Estimates Based on Audience Share Equations for
Four Time Periods and Using Charles River Associace1 Revenue Weights

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Indevendent
VHF UHF VHF URF Net. Net.-- Tnd. teona VHF UHF VHF UHF Total

Top-50 Markets

3. 0 3 2. 0 0 2 25 96- 98 97- 98 99-100 97- 98
O a 0 6 27 91- 93 91- 92 92- 94 91- 93
0 3 6 37 86- 88 86- 88 88- 90 86- 88

3 0 1 1 0 0 2 26 95- 97 96- 97 98- 99 95- 97
0 0 6 30 88- 90 87- 89 89- 90 88- 90
0 3 6 37 83- 85 82- 84 84- 86 83- 85

3 0 0 2 0 .0 2 27 94- 96 97- 99 94- 96
0 0 6 30 87- 89 88- 89 87- 89
o 3 6 38 81- 83 82- 84 81- 83

3 0 0 0 0 0 3 30 91- 93 91- 93
0 0 6 32 85- 87 85- 87
0 3 6 43 78- 80 78- 80

Second-50 Markets

3 0 0 0 0 0 2 29 94- 95 94- 95
0" 0 5 31 87- 89 87- 89
0 3 5 41 80- 83 80- 83

2 1 0 0 0 0 2 32 90- 92 100-102 92-"94
O 0 5 36 83- 85 91- 93 84- 86
0 3 5 45 75- 77 84- 87 77- 79

2 0 "0 0 1 0 2 48 81- 84 81- 84
1 0 5 51 71- 74 71- 74
-1 3 5 62 62- 65 62- 65

Below-100 Markets

3 0 0 0 0 0 1 26 97- 98 97- 98
0 0 4 31 89- 91 89- 91
0 3 4 39 82- 85 82- 85

I 1 0 0 1 0 1 52 78- 81 91- 94 82- 86
1. 0 4 57 65- 67 75- 78 68- 71
1 3 4 67 55- 58 66- 69 59- 62

1 0 0 0 2 0 1 74 59- 63 59- 63
2 0 4 76 45- 48 45- 48
2 3 4 83 37- 39 37- 39

aEventua. equilibrium penetration when the whole market is wired, calculated using

equation (*) in Park (1971, p. 27).
bThe base (10a1 percent) is the revenue if cable does not exist; it assumes that

al. the audience watches local stations in the absence of cable (that is, there
are no overlapping signals from adjacent markets).

M9I.9'7
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Table 10

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION REVENUE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Composite Estimates Based on Audience Share Equations for
Four Time Periods and Using Roger Cooper and Associates Revenue Weights

-Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra-- , Network Independent
VHF UHF VHF UHF Net. Net. Ind. tiona VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 2 0 0 2 11 98- 99 98- 98 101-102 98- 99
o 0 6 11 96-97 96- 96 99- 99 96- 97
0 3 6 11 96- 97 95- 96 98- 99 96- 97

3 1 0 0 2 16 97- 98 96- 97 101-102 97- 98
0 0 6 16 94- 95 93- 94 96- 97 94- 95
0 3 6 16 93- 94 92- 93 95- 96 93- 94

3 0 0 2 0 0 2 8 98- 99 100-101 98- 99
0 0 6 8 96- 97 98- 98 96- 97
O 3 6 8 96- 96 97- 98 96- 96

3 0 0 0 0 0 3 20 94- 95 94- 95
0 0 6 20 90- 92 90- 92
0 3 6 20 89- 90 89- 90

Second-50 Markets
96- 97

3 0 0 0 0 0 2 17 96- 97 93- 94

0 0 5 17 93- 94 92- 93

0 3 5 17 92- 93

-" 95- 97
2 1 0 0 0 0 2 18 94- 95*100-101 92- 93

°0 0 5 18 91- 92 95- 96 90- 91

0 3 5 18 89- 91 93- 95

91- 2
2 0 0 0 1 0 2 24 91- 92 - 86- 88

1 0 5 24 86- 88 85- 96
1 3 5 24 85- 86

Below-l00 Markets

3 0 0 0 0 '0 1 29 96- 98 96- 98
0 0 4 29 89- 91 89- 91
'0 3 4 29 87- 89 ' 87- 89

1 1 0 0 1 0 1 31 87- 89 95- 97 89- 91
1 0 4 31 80- 82 86- 88 82- 84
1 3 4 31 78- 80 83- 85 80- 82

1 0 0 0 2 0 1. 41 77- 79 77- 79
2 0' 4 41 70- 72 70- 72
2 3 4 41 68- 70 68- 70

aEventual equilibrium nenetration when the whole market is wired, calculated
using equation (*) in Park (1971, p. 27).

bThe base (100 percent) is the revenue if cable does not exist; it assumes that

all the audience watches local stations in the absence of cable (that is, there
are no overlapping signals from adjacent markets.
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Table 1.

LONG-TERM EFFECT OF CABLE ON LOCAL STATION REVENUE IN REPRESENTATIVE
MAREKETS UNDEI. PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Composite Estimates Based on Audience Share Equations for
Four Time Periods and Using Roger Cooper and Associates Revenue Weights

Cable Index of Local. Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Indenendent
VHF UHF VHF URF Net. Net. Ind. tiona VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 2, 0 0 2 25 96- 98 95- 96 103-105 96- 98
0 0 6 27 91- 93 89- 91 96- 98 91- 93
0 3 6 37 86- 88 84- 86 93- 96 86- 88

3 0 1 1 0 0 2 26 95- 97 93- 95 101-104 95- 97
0 0 6 30 88- 90 87- 88 93- 95 88- 90
0 3 6 37. 83- 85 81- 83 89- 91 83- 85

3 0 0 2 0 0 2 27 94- 96 101-103 94- 96
0 0 6 30 87- 89 92- 94 87- 89
0 3 6 38 81- 83 87- 89 82- 84

3 0 0 0 0 0 3 30 91- 93 91- 93
0 0 6 32 85- 87 85- 87
0 3 6 43 78- 80 78- 80

Second-SO Markets

3 0 0 0 0 0 2 29 94- 95 94- 95
0 0 5 31 87- 89 87- 89
0 3 5 41 80- 83 80- 83

2 1 0 0 0 0 2 32 90- 92 100-102 92- 94
0 0 5 36 83- 85 91- 93 84- 86
0 3 5 45 75- 77 84- 87 77- 79

2 0 0 .0 1 0 2 48 81- 84 81- 84
1 0 S 51 71- 74 71- 74
1 3 5 62 62- 65 62- 65

Below-100 Markets

3 0 0 0 0 0 1 26 97- 98 97- 98
0 0 4 31 89- 91 89- 91
0 3 4 39 82- 85 82- 85

1 1 0 0 1 0 1 52 78- 81 91- 94 82- 86
1 0 4. 57 65- 67 75- 78 68- 71
1 3 4 67 55- 58 66- 69 59- 62

1 0 0 0 2 0 1 74 59- 63 59- 63
2 0 4 76 45- 48 45- 48
2. 3 4 83 37- 39 37- 39

aTvent lequibrin enevra'ti n when the whole market is wired. calculated
using equation (*) in Park (1971, p. 27).

bThe base (100 percent) is the revenue if cable does not exist; it ass s that
all the audience watches local stations in the absence of cable (that is, there
are nor overlapping signals fron adjacent markets.

BILLING CODE 6712-01-C
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Conclusion
Audience projections are not affected

by taking into account differences in
diversion among different periods of the
day. Revenue projections, which in
addition take into account different
values of audience during different time
periods, are about the same as the
audience projections, except possibly
for UHF independent stations. For UHF
independents, the results depend on
which set of estimated revenue weights
one uses. Using one set, projected
revenues are reduced.by cable by more
than is projected audience; using the
other set, projected revenue is much the
same as projected audience for all types
of stations.
Senstivity to Treatment of Total
Audience

Most of Fisher's critique (11 out of 19
pages) is devoted to criticism of the total
audience equation. 22 He concludes that
the equation has so many problems that
one might just as well use weighted
averages for off-the-air and-cable total
audience instead of audience predicted
by the equation. I reached the same
conclusion in my earlier report, but used
a different kind of average in my
projections. To calculate average
audiefice, I substituted into the total
audience equation mean values for all
variables except the dummy variable
that distinguishes off-the-air and cable
audience.

Fisher incorrectly claims (pp. 10-11)
that using his averages rather than my
averages can make a large difference in
some markets. His "demonstration" that
this is true for a two-UHF and one-UHF
network station market is incorrect-
arithmetically in error.23 In fact, it

2Park (1979a, pp. 11-23].
"Fisher's example is cable carrying five distant

independents Into the second-50 market'with two
VIIF and one UHF affiliates (1979a. Table 8. p. 36).'
The correct calculation for one of the VHF network
affiliates, following the same format as the example
In Park (1979a, pp. 31-33), is:

If there is cable: The fraction of noncable
households using television is .280. nod the fraction
for cable households is .299 (Fisher'sweighted
averages). Cable penetration is .30. Therefore, total
audience in noncable households is .20x.64T, and
total audience in cable households is .299x36T. A
network VHF station's share of this audience is
calculated using the attractiveness indices
estimated In (1970a, Table 0). Its share in noncable
households Is 1/(2+.45)=.408; its share in cable
homes is 1/(2+.61+5X.32)=.238.Thus its total
audience Is ,408X.280X.64T+.238X.
299x.36T=.0987T.

If there is no cable and cable does not lead to
increased vieving: Of those households that would
not subscribe to cable if It were offered, the fractiofi
using television Is .280. The corresponding fraction
of households tlat would subscribe if they could is
.290; these are more avid viewers, even in the
absence of cable. The station attracts a A08 share of
both portions of the audience, for a total of*
.408 X.280X.64T+.408X.299 X.36T=.1170T.

makes almost no difference at all which
averages are used. Projections based on
Fisher's weighted averages and my
revised audience share equation for the
full day 24are shown in Tables 12 and
13. They differ from the projections
using my averages (Tables 3 and 4) by at
most one percentage point.
BILLNG CODE 6742-O-M

If there lsno cable and cable does lead to'
increased TV vieving: Of those households that
would not subscribe to cable if it were available,
the fraction .280is using television.The fraction for
households that would subscribe is the same. They
would watch more if they did subscribe, but without
cable they are indistinguishable from the others.
The station gets a .408 share of both portions. It
total audience is .408X.280X.64T+A08x.
280X.36T=.1142T.

These three audience calculations are the basis
for the audience diversion projection-The network
VHF station's audience with cable (.0987M' is 84
percent of its audience without cable if the self-
selection hypothesis is true (.1170M, and 80 percent
of its audience without cable if the self-selection
hypothesis is false (.11421). Thus the correct range
is from 84-S percent using Fisher's weighted
averages, compared with 94-87 percent calculated
in(1979a using my averages and 79-80 in Fisher's
erroneous calculation. Similar calculations for the
UHF affiliate yield a range of 92-94, compared with
92-95 in (1979a) and 84-86 in Fisher.

-'This Note. Table 2.
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Table 12

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Estimates Using-Fisher's Weighted Average Total Audience Figures

Cable Index of Local Station
Distant Stations Pene- Audianceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Independent
VHF UHF VHF UHF Net. Net. Ind. tiona VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 2 0 0 2 11 98- 99 98- 99 102-103 98- 99
0 0 6 II 96- 97 96- 97 99-100 96- 97
0 3 6 11 96- 96 95- 96 98- 99 96- 97

3 0 1 1 0 0 2 16 97- 98 97- 98 102-103 97- 98
0 0 6 16 93- 94 93- 94 97- 98 94- 95
0 3 6 16 92- 93 92- 93 96- 97 93- 94

3 0 0 2 0 0 2 8 98- 98 101-101 98- 99
0 0 6 8 96- 97 98- 99 96- 97
0 3 6 8 95- 96 97- 98 96- 96

3 -0 0 0 0 0 3 20 94- 95 - 94- 95
0 0 6 20 90- 91 90- 91
0 3 6 20 89- 90 89- 90

-Second-50 Markets

3 0 0 0 0 0 2 17 96- 97 96- 97
0 0 5 17 93- 94 93- 94
0 3 5 17 92- 93 92- 93

2 1 0 0 0 0 2 18 94- 96 100-101 95- 97
0 0 5 18 91- 9Z 94- 96 91- 93
0 3 5 18 89- 91 93- 94 90- 91

2 0 0 0- I 0-"  2 24 91- 92 91- 92
1 0 5 24 86- 88 86- 88
1 3 5 24 85- 86 85- 86

Below-100 Markets

3 0 0 0 0 0 1 29 96- 98 96- 98
0 0 4 29 89- 91 89- 91
0 3 4 29 87- 89 87- 89

1 1 0 0 1 0 1 31 87- 89 94- 96 89- 91
1 0 4 31 80- 82 85- 87 82- 83
1 3 4 31 78- 80 83- 84 80- 81

1 0 0 0 2 0 1 41 77- 79 77- 79
2 0 4 41. 70- 72 70- 72
2 3 4 41 68- 70 68- 70

a
Average present penetration in markets of each type. Data supplied 3y FCC Cable

Bureau.
bAverage audience over the full broadcast day. The base (100 percent) is the

audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).
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Table 13

LONG-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REPRESENTATIVE
I MARTS UNDER PRESENT AND POTENTIAL .RELA CABLE REGULATION
Estimates Using Fisher's Weighted Average Total Audience Figures

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Indegendent Prim. Dupi. tra- Network * Independent
VHF UHF VHF UHF Net. Net. Ind. tiona VHF UHF VHF UHF Total

Top-SO Markets

3 0 3 2 -0 0 .2 25 96- 97 95- 97 105-107 96- 98
0 0 6 27 90- 92 90- 92 98-100 91- 93
o 3 6 37 85- 88 85- 87 95- 97 ,86- 88

3 0 1 1 0 0 2. 26 95- 96 94- 96 104-106 95- 97
0 0. 6 30 88- 89 87- 89 95- 97 88- 90
0 3 6 37 82- 85 82- 84 91- 93 83- 85

3 0 0 Z 0 0 2 27 94- 95 102-104 95- 97
0 ( 6 30 87- 88, 94- 96 88- 89
a 3, 6 38 81- 83 89- 91 82- 84

3 0 0 0, 0 0 3 30 91- 93 91- 93
0 0 6 32 85- 87 85- 87
0 3 6 *43 78- 80 78- 80

Second-50 Markets

3 0 0 0 0 0 2 29 *94- 95 94- 95
0 0 5 31 87- 89 87- 89
0 3 5 41 80- 83 80- 83

2 1 0 0 0 a 2 32 90- 92- 99-101 92- 94
0 0 5 36 82-84 90- gi 84- 86
0 3 5 45 75- 77 83- 86 77- 79

2' 0~ O0 1 0 2 48 82- 84 82-84
1 0 5 51 71- 73 71- 73
1 3. 5 62 62- 65 62- 65

Belov-100 Markets

3 0 0 0. 0 0 1 26 97- 98 97-98
0 0 4 31 89- 91 89- 91
0 3 -4 39 83- 85 83- 85

1 1 0 0 1 0 1 52 79-81 91- 94 82- 85
1 0 4 57 65- 67 73- 76 67- 70
1 3 4 67 56- 58 64- 6-7 58- 61

1 0 0 0 2 0 1 74 60- 63 60- 63
2 O 4. 76 45- 47 45- 47
2 3 4 83 37- 39 37- 39

aEventual equilibrium penetration when the whole market is wired, calculated using
equation (*) in Park (1971, p. 27).

bAverage audience over the full broadcast day. The base (100 percent) is the
audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (thai is, there are no overlapping signals from
adjacent markets).
1fLUNG CODE 6712-01-C
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Conclusion somewhat more for cable operating
Fishers criticism of my total audience under relaxed rules (1 to 4 near term. 3

equation is irrelevant to my projections. to 6 long term]. For policy purposes,
I use the equation only to calculate a however, one is perhaps most interested
sort of average total audience. The. in the incremental effect of relaxing the
audience diversion projections are rules, and this is projected to be smaller
insensitive to whether I use my averages in Tables 14 and 15 than in Tables 3 and
or Fisher's averages. 4.

Distinction Between Network Stations BILUNG CO o 712-01-M

and Network Programs
In my earlier study, I distinguished

among distant network signals only on
the basis of whether they are VHF or
UHF stations. As pointed out in (1979a.
p. 9), and reemphasized by Fisher (1979.
pp. 14-15), this treatment may mask
significant differences ir the
attractiveness of distant stations. I have
gone part way toward correcting this
problem in this Note by further
distinguishing between stations that are
sometimes blacked out on the cable to
provide nonduplication protection to
local network affiliates, and those that
are not. One expects, and the results
confirm, that the former are less
attractive than the latter.

Some important differences may
nevertheless remain unaccounted for in
the new results. For example, consider a
market with two local network stations.
If the cable system carries only one
distant station affiliated with the
missing network, we would expect that
station to be just about as attractive as
the local stations. In contrast, if it
carries three distant stations affiliated
with one of the networks already
represented in the market, we would
expect their attractiveness indices to be
much smaller, even if they were never
blacked out. Even my new estimates fail
to distinguish between the two
situations.

Rather than complicate the model to
take such differences into account (a
strategy that, in my judgment, is unlikely
to be productive), I ran the simulations
shown in Tables 14 and 15 to see what
difference this additional complication
might make. For these simulations, I
assume that distant primary network
stations have attractiveness indices
equal to one3 s The resulting diversion
projections differ from those in Tables 3
and 4 only for one- or two-station
markets. In such markets, the Table 14
and 15 projections show quite a lot more
diversion due to cable operating under
present rules (2 to 7 percentage points
more in the near term, 5 to 12 percentage
points more in the long term) and

2Rather than .38. which was estimated by
lumping together all distant VHF affiliates not
blacked out on the cable. I continue to use .19 as the
index for duplicate networks on the cable, assuming
that these stations are blacked out part of the time.
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Table 14

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REPRESENTATIVE
MARKTS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Assuming Attractiveness Index of Distant Primary. Network Signals - 1.00

Cable Index of Local Station
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Independent
VHF UHF VHF UHF Net. Net. In(. tiona VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 2 0
0
0

3 0 11 0
0
0

3 0 0 2 0
0
0

3 0 0 0 0
0
0

Second-50 Markets

30 0 0

21 0 0 0
0
0

z 0 00 1
1
1

Below-100 Markets

3 0 0 0

98- 99
96- 97
96- 96

97- 98
93- 95
92- 94

98- 99
96- 97
95- 96

94- 95
90- 92
89- 91"

96- 98
93- 94
92- 93

94- 96
90- 92
89- 91

88- 90
85- '86
84- 85

96- 99
89- 92
87- 89

82- 85
78- 80
76- 79

70- 72
66- 69
65- 68

1 1 0 0 1

- I

0 0 0

98- 99
96- 97
95- 96

97- 98
93- 94
92- 94

102-103
99-100
98- 99

102-104
97- 99
96- 97

101-102
98-- 99
97- 98

98- 99
96- 97
96- 97

97- 98
93- 95
93- 94

98- 99
96- 97
96- 96

94- 95
90- 92
89- 91

96- 98
93- 94
92- 93

95- 97
91- 93
90- 91

88- 90
85- 86
84- 85

96- 99
89- 92
87- 89

84- 87
79- 81
78- 80

100-101
94- 96
9'3- 94

88- 91
82- 84
80- 83

*Average present:
Bureau.

penetration in markets of each tMe. Data supplied by FCC Cable

bAverage audience over the full broadcast day. The base (100 percent) is the

audience if cable-does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).
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Table 15

LONG-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION

Assuming Attractiveness Index of Distant Primary Network Signals - 1.00

Cable Index of Local Station
Distant Stations Pane- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Independent
VHF UHF VHF UHF Net. Net. Ind. tigna VHF UHF VHF UHF Total

Top-50 Markets

3 0 3 2 0 0 2 25 96- 98 95- 98 105-107 96- 99
0 0 6 27 90- 92 90- 92 98-100 91- 93
0 3 6 37 85- 88 85- 88 95- 98 86- 89

3- 0 1 1 0 0 2 26 95- 97 94- 96 104-106 95- 97
0 0 6 30 87- 90 87- 89 95- 98 88- 90
0 3 6 37 82- 85 82- 85 91- 94 83- 85

3 0 0 2 0 0 2 27 93- 96 103-105 95- 97
0 0 6 30 86- 89 94- 96 87- 90
0 3 6 38 80- 83 89- 92 82- 84

3 0 0 0 0 0 3 30 91- 93 91- 93
0 0 6 32 84- 87 84- 87
0 3 6 43 78- 81 78- 81

Second-50 Markets

3 0 0 0 0 0 2 29 94- 96 94- 96
0 0 5 31 86- 89 86- 89
0 3 5 41 80- 83 80- 83

2 1 0 0 0 0 2 32 90- 93 99-102 92- 95
0 0 5 36 82- 85 90- 92 84- 86
0 3 5 1 45 75- 78 83- 86 76- 79

2 0 0 0 1 0 2 48 76- 80 76- 80
1 0 5 51 68- 71 68- 71
1 3 5 62 59- 62 59- 62

Below-lO0 Markets

3 0 0 0 0 0 1 26 97- 99 97- 99
0 0 4 31 89- 91 89- 91
0 3 4 39 82- 85 82- 85

1 1 0 0 1 0 1 52 72- 75 81- 85 75- 78
1 0 4 57 61- 64 68- 72 63- 66
1 3 4 67 52- 55 60- 63 55- 58

1 0 0 0 2 0 1 74 47- 50 47- 50
2 0 4 76- 39- 41 39- 41
2 3 4 83 31- 34 31- 34

arvcntual equilibrium penetration when the whole market is "ired, calculated using
equation (*) in Park (1971, p. 27).

bAverage audience over the full broadcast day. The base (100 percent) is the
audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).

BILMNG CODE 6712-01-C
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Conclusion
My results in this Note distinguish

between stations that are blacked out to
provide nonduplication protection and
those that are not. This distinction does
not change the audience diversion
projections very much from those'in my"
earlier report. If one further assumes
that distant primary network stations
are just as attractive as local affiliates,
the projected diversion due to cable in
one- and two-station inarkets is
increased, but the projected incremental
diversion due to relaxing present rules is
decreased.

Differences in Off-the-Air Reception
Fisher (1979, pp. 15-17) criticizes my

assumption concerning off-the-aik
reception. 26 In (1979a) (and in this Note
as well), I assume that a station that
attracts any audience at all off the air in
a particular county can be received
anywhere in that county. 27 Fisher (1979,
pp. 15-17) apparently advocates using a
different, somewhat more complex,
assumption, one which he previously
employed in an early cable TV study
(1966). He assumed that each station's
NWC 28 measures the fraction of
households in the county that can
receive it.2

The histograms plotted in Fig. 1
strongly suggest that neither Fisher's
assumption nor mine is p~erfectly correct.
The histograms show the number of

20There Isno difference between Fisher and me
over cable reception. All subscribers to a particular
cable system can receive all of the stations carried
by that system. (Fisher mentions blackouts to
provide nonduplication protection in the context of
cable reception. I agree with him thatit isimportant
to distinguish between stations that are blacked out
and those that are not, and I do so in this Note.)2 1 In addition, for all of my results except those in
Tables 8 and 7, 1 further assume that 15 local -
stations with no off-the-air audience in the county
can also be received there.

2INet weekly circulation, the percent ofall TV
households that watch the station at least once a
week.

"Fisher further assumed that any household's
ability to receive any one station is independent of
Its ability to receive any others. The resultis- that all
television households in the county are divided into
groups of different sizes, each of which can receive
one of the possible combinations of signals. In a
simple example, say there are two stations received
In the county. Station A's NWC is .7, and station B's
Is .4. Then Fisher's assumptions imply that 28
percent of the television households can receive
both A and B, 42 percent receive A but not B; 12"
percent receive B but not A, and 18 percent receive
neither. (These percentages are calculated as
follows: .7 X A = .28; .7 X (1- .4) =.42;
(1 -. 7) x.4 =.2. (1-.7) x (1--.41 =.18.)

In a formal sense,.thls second (independence)
assumption is perfectly compatible with my _ •
treatment of reception patterns: If all TV households
can (by my assumption) receive each of the stations,
then all of them can receive all of the stations. (The
calculation is just i X 1 =1.)"

stations received in my sample counties,
by off-the-air and cable households
respectively, that have NWC falling in
each 10 percent interval from 0 to 100V a

30.4l have positive NWC except for the 15 local
stations that are assumed to be receivable even
though their off-the-air NWC equals zero.

BILLING CODE 6712-01-M
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Fisher's assumption equates NWC

and receivability. If the assumption
were correct, all stations carried on the
cable should have NWC equal to 100
percent in cable households, since there
is no question but that they are received
on the cable. They do not; there are
many stations with NWC substantially
smaller than 100 percent in cable
households.

On the other hand, if my assumption
were correct, the cable and off-the-air
histograms should have the same
appearance. If all stations .received by
anyone can be received by everyone,
then only programming differences
remain to account for different NWC.
There is no reason to expect that the
distribution of programming differs
much between stations on the cable and
stations received off the air, so the NWC
distributions should be similar as well.
They are not, implying that there are En
fact off-the-air reception differences
within counties.

Conclusion

I can see no reason to substitute
Fisher's more complex (and necessarily
unrealistic) assumption about off-the-air
reception patterns within counties for
my simpler (and necessarily unrealistic)
assumption.

Differential Effects of Distant Signalon
Independent Stations

It has been asserted that allowing
cable systems to carryadditional
independent stations will take more.
audience from local independents than
it will from local network affiliate.
(See, for example, Schink (1979).) This
may or may not be true; I know ofno
statistical evidence that either supports
or refutes the assertion.3 1

The simulations in Schink and
Thanawala (1978) appear to support it
by showing a larger proportionate
audience loss for independents than for
affiliates when the number of imported
independents is increased. However, as
pointed out by the FCC (1979) and
confirmed by Schink (1979), this is
simply a result of the assumed
specification of the model. The logistic
transformation of the dependent
variable together with the linear form of.
the right-hand side of the equation -
assure that stations with smaller initial

3 'There is'some case study evidence against the
assertion to be found in The grandfathered market
analysis by the FCC (f979). The effect ofcable on
the audience of the seven independent stations
studied there (pp. 84-88) is much the same as its
effect on all local stations in the six grandfathered
markets that were also studied (pp. 74-84).

audience shares (like independents) will
.suffer larger proportionate reductions in
,audience when imported signals.
increase.

My simulations in (1979a) and in this
Note appear to refute the assertion by

- showing the same proportionate
audience loss for all local stations when
the number of imported independents is
increased. However, this result is also
hard wired into the moddl
specification.3 2

as

s i au-k ,Ira.i,

I suspect that there do not yet exist
data sufficient to provide a good
statistical test of the assertion. So far,
cable systems carrying varying numbers
of distant independent stations are
scarce in areas with local independent
service. Certainly my data are not
sufficiently rich to test the assertion, no
matter how sophisticated the model
fitted to them.

Conclusion
Neither my model nor Schink and

Thanawala's sheds any light on the
possible differential effect of imported
independents on local independents.
The question of whether or not
independents lose a larger share of their
audience than do affiliates is probably
unanswerable by statistical methods
until we have accumulated more
experience with cable systems carrying
distant signals into large markets.

Concluding Remarks
Of the six "problems" that are

stressed in the industry comments on
my earlier study, it appears that four
(data problems, time period
disaggregation, total audience, and
duplicate programs) have almogt no
effect ort my results. There is no simple
way to check the effect of the other two
(off-the-air reception patterns and
differential effect on independents). But
neither is there any evidence that would
support adoption of the industry-
proposed treatment instead of the
equally plausible treatment I have used.

-In my model, the share of a station of type j is
Sj=aj/anj, where a, is the attractiveness Index for
stations of type i. nL is the number of such stations,
and the summation is over all receivable-stations.
The proportionate effect of increasing the number of
stations of type k on station j's share Is
BILLING CODE 6712-01-M-
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Appendix Tables
A.1-A.6

Appendix Table A.1

FIRST STAGE AUDIENCE SHARE EQUATIONS

Netvorks Independenc:
a

L D D3 L D

Full Day

Off-the-air viewine:
VHF 1.00 .02 .13 .50 -. 16 .992 .657

(b) (.5) (2.9) (2.8) (1.0)
HF .40 .12 .29 .23 .27

(8.7) (.5) (1.0) (3.4) (.6)

Cable viewing
VHF 1.00 .36 .20 .51 .46 .458

(b) (7.6) (5.9) (3.0) (6.8)

UHF .59 .15 .18 .23 .29
(10.7) (1.o) (.9) (2.8) (2.9)

Daytime

Off-the-air viewing
VHF 1.00 .01 .U. .44 -. 13 1.210 .621

(b) (.3) (2.3) (2.1) t.7)
UHF .28 .00 .31 .25 .10

(5.8) (.0) (1.1) (3.1) (.5)

Cable viewing
VHF 1.00 .29 .14 .48 .41 .621

(b) (5.1) (3.4) (2.1) (3.3)
UHF .43 .07 -.05 .5 .34

(6.5) (.4) (.3) (2.2) (2.4)

Early Fringe

Off-the-air viewing
VHF 1.00 .01 .10 .82 -.11 1.3.3 .707

(b) G.1) 1 (1.8) (2.7) (.6)

U'F .34 .02 .35 .36 .25

(5.9) (.1) (1.0) (3.4) (.4)

Cable viewing:
VHF 1.00 .31 .29 1.13 .87 .652

(b) (4.6) (4.8) (3.2) (4.6)

UHF .40 .05 .14 .50 .64
(5.4) (.2) (.4) (3.2) (3.2)

Prime Time

Off-the-air viewing
VHF 1.00 .04 .15 .. 9 -. 19 .871 .499

(b) (.9) (3.4) (3.3) (1.3)

UrF .55 .29 .27 .15 .17
(11.5). (1.0) (.9) (2.8) (.)

Cable viewing
VHF 1.0 .43 .18 .39 .31 .400

(b) (9.5) (6.3) (2.9) (4.4)

UHF .83 .29 .23 .09 .16
(14.8) (1.8) (1.3) (1.4) (2.1)

Late Fringe

Off-the-air viewing
VHF 1.00 -. 01 .14 .23 -. 18 1.151 .586

Cb) (.2) (2.7) (1.3) (1.0)

UHF .37 j20 .27 .19 .26
(7.2) (.6) (.9) (2.b) (.5)

Cable viewing
VHF 1.00 .34 .21 .25 .32 .750

(b) (4.7) (3.9) (1.3) (2.4)

MH .54 .07 .06 .18 .24

(6.4) (.3) (.2) (1.5) (1.6)

NOTES: The dependent variable is the station share of total audience during
each time period. Estinated coefficients are "attractiveness indices" in
equation (1). Asymtotic t-statistics are in parentheses. See Park (1979c) for a
description of the nonlinear generalized least squares estimation method used
and a description of a and 5.

al indicates local stations. D indicates distant stations not blacked out.
D indicates distant network stations blacked out to provide non-duplication
protection to local stations.

bThis coefficient is normalized to one as a reference value--moc estimated.
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Appendiz Table A.2

SECOND STACE UNCONSTR AED AUDIENCE SUARE EQUATOS

Natorks lndepndenc
a

L D D3 L D

Full OAY

0ff-the-sir viavins
VH? 1.00 .07 .11 .57 -.25

(b) (1.8) (2.8) (3.2) (2.4)

UF ".45 .12 .23 .28 -.03
(9.7) (.5) (1.0) (4.0) (.1)

Cable vlevins
VHF 1.00 .38 .19 .56 .40

(b) (9.1) (6.7) (3.4) (6.0)

U (1 65 .15 .15 .28 .25
(12.0) (1.1) (1.0) (3.5) (3.3)

Daytime

Off-che-air vievinit
F 1.00 .06 .10 .52 -.11

(b) (1.2) (2.4) (2.4) (.7)

UHF .31 -.02 .28 .28 -.Is
(6.4) (.1) (1.1) (3.4) (.5)

Cable uievnq
VHF 1.00 .30 .14 .53 .38

(b) (5.9) (3.9) (2.4) (4.0)

UHF .47 .06 -.04 .29 .27
(2.2) (.4) (.2) (2.6) (2.5)

Early Fringe

Off-the-air Viewing
VHF 1.00 .07 .10 .92 -.18

(b) (1.4) (2.1) (3.1) (1.3)

UHF .44 -.05 .36 .45 -.09
(7.3) (.2) (1.1) (4.1) (.3)

Cable viervn g
V" 1.00 .35 .31 1.17 .76

(b) (5.8) (5.9) (3.5) (5.9)
UHF .53 .02 .18 .61 .54

(7.0) (.1) (.7) (3.9) (3.9)

Primm Time

Off-th%-Olt viewing
VH7 1.00 .06 .13 .51 -.33

(b) (1.6) (3.3) (3.4) (3.1)

U" .57 .24 .24 .17 .15
(a) (1.0) - (1.0) (3.0) (.5)

Cable vievin& VHF 1.00 .42 .17 - ,41 .29
(b) (10.2) (6.7) (3.1) (4.9)

U" .85 .27 .21 .11 .14
(15.5) (1.8) (1.3) (1.8) (2.1)

Late Fringe

Off-the-air vivins
VH 1.00 .02 .12 .22 -. 27

(b) (.4) (2.7) (1.3) (2.1)

UHF .41 .40 .17 .21 -112
(7.8) (1.2) (.6) (3.0) (.4)

Cable vieving
vIF 1.00 .33' .19 .25 .29

(b) (5i.3) (4.3) (1.1) (2.8)

UHT .57 .09 .03 .23 .19
(7.0) (.5) (.2) (1.9) (1.5)

N0TE5m The dependent variable ie the station share of total
audience during each time period. Estimated coefficients are
'lctactivenfhl indices" in equation <1). Asymptotic t-sCatistics
are in parentheses. Sea Park (1979c) for, a description of the
nonlinear genaralizad laz" c' sqras asr1a ion.mchod used.

aL indicates local stations. D Indicates distant stations
not blacked out. 03 indicates distant nAtork stations blacked
out to provide nnduplicacion protection to local scations.

eThis cofficient is nor-alzd to one as a reference value-

not estimated.k
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Appendid Table A.3

SEtODX STACK AUDIKICE S1{AAI K3ITIONS
WITK ATTRACTIVENESS V(DICES

OI3SM7INED O BE 8 NOI(-nKCACI%.

t.ne ok !,fependeota

L D Da K K

Fill l-e

ff-rhe-alr ci-ialne

;''F 1.00 .18 .07 .57 .00
(b) (2.1) (2.3) (3.4) (e)

'7dF .47 .16 ,21 .23 .00
(10.2) (.7) C1.0) (Z.0) to)

Canle, vietrine
C i VF 1.00 .38 .18 .56 .4 .6 1.]7

(b) k9.1) (a) (3.0} 16.3) 14.d) (12A)

rSF .65 .16 .08 .32 .27
(c) (1.C) (iS Cc) (3.5)

Mff-t e-air vte-ial
11(7 1.00 .06 .09 .52 .00

(b) (1.2) (2.2) (2.5) (a)

.'-4F .33 .00 .32 .25 .20
(6.3) e) (1.3) (3.3) to)

Cable vietabneCale-A ix IF 1.30 .30 .13 .54 .41 .43 I,,,1

(b) (5.9) (d) (2.3) (4.2) 2.9) 0.2)

MaF .-16 .05 .02 .35 .27
(c) (.3) (d) (c) (2.6)

Early Frinite

Of f-the-air bietaln t'.-dF 1.00 .08 .08 .93 .00
6b (.5) (1.7) (3.1) (a)

.4. .00 .30 .47 .00
(7.5) (e) (1.1) t;.4) (e)

cable A-2e'ea
VSF 1.00 .3 .30 1.17 .83 .36 1.22

b) (5.8) (d) (3.5) (6.1) (3.) (9.63

M? .S3 .06 .06 .57 .57
(C) (.4) (8) Cc) (4.1)

Pins Tlns

3f f-th-air jaing
vWF 1.00 .08 .09 .53 .09

(b) (2.0) (2.) (5.6) (e)

1SF .59 .30 .22 .U .00
(12.) (1.2) k.9) (2.6) (W)

Cable dLews.i
SVF 1.00 .'3 .16 .41 .32 .37 1.41.

(b) (10.3) (d) (3.1) (5.2) (4.9) 113.2)

78? .85 .29 .11 .15 .15
(c) t2.1) Cd) Cc) (2.2)

Late Fritge

0ff-te-air elte
YHF 1.00 .02 .09 .23 .00

(b) (.6) (2.2) (1.5) Cs)

Ma? .1.2 .41 .21 .20 .00
(8.1) (1.3) (.8) (2.9) (a)

Ca ble vtieca-n

'.1.00 .31. .18, .25 .34 .4 1.37
(M) (5.3) (M) (1.1) t3.1) (2.9) &8.2)

M.SF .57 .08 .04 .27 .21

(c) (.5) (d) (c) (1.7)

K0TES: .be dependoat variable is the station Share of total adlezc*
dur -g each ties priod. Etiated coefflcists ea "attractlwatso
lzdics- in equation (1) . Asysptotic t-StatiStics .re L2 parenthestt . See
Park (1979cl for a description of the nonlinear generalited least squared
estcl=aion nmthod used.

aL indicates local sicatlons. a Indicates distant stations, sat blacod out.

D3 indicates distant nstiork scations blacked out to provide o-4wuplicatilo
protection to local stations.

bThIS coefficient is normalized to One as a reference value-not eitimated.
c chis coefficient is constrained to equal K times the torresponding cff-t- ee

air coefficient. K is a estimated =atlplier.
dThis coefficient is conatrained to equal BLK ti the correspod4lsg

cable coefficient for distant nectork stations that are not blocked wtt.
BLK is an estiated ualtiplIler.

e hMe no-negativity cstraint is binding for this coefficilt.
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Appendix Table A.4

SECOND STAGE CONSTRAINTED AUDIENCE SHARE EQUATION
ESTIMATED WITH SAMPLE THAT EXCLUDES LOCAL STATIONS

WITH OFF-THE-AIR INC EQUAL TO ZERO

Networka Independenta

L D DB L D BLK K

Full Day

Off-the-air viewing
VHF 1.00 .10 .11 .61 -.26

(b) (2.6) (2.8) (3.9) (2.5)

UHF .52 (.08) .18 .27 -.04
(10.4) C.4) C.9) (3.8) (.2)

Cable viewing VHF -1.00 .39 .18 .59 .36 .47 1.30
(b) (9.3) (d) (3.5) (5.3) (4.8) (12.6)

UHF .67 .12 .06 .35 .27
Cc) (1.0) (d) (c) (3.5)

NOTES: The dependent variable is the station share of total audience dur-
ing the full-day time period. Estimated coefficients are "attractiveness .
indices" in equation (1). Asymptotic t-statistics are in parentheses. See
Park (1979c) for a description of the nonlinear generalized least squares
estimation method used.

aL indicates local stations. D indicates distant stations not blacked

out. DB indicates distant network stations blacked out to provide nou-
duplication protection to local stations.

bThis coefficient is normalized to one as a reference value-not esti-

mated.
chis coefficient isconstrained to equal K times the correspondong

off-the-air coefficient. K is an estimated multiplier.

This coefficiene is constrained to equal BLK-times the corresponding
cable coefficient for distant network stations that are not blacked out.
BLK is an estimated multiplier.
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Appendix Table A.5

NEAR-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED CABLE REGULATION:
Composite Estimates Based on Equations for Four Time Periods

(Daytime, Early Fringe, Prime Time, Late Fringe)

Cable Index of Local Stations
Distant Stations Pene- Audienceb If Cable Exists

Network Independent Prim. Dupl. tra- Network Independent
VHF UHF VHF UHF Net. Net. Ind. tlyna VHF 9HF VHF UHF Total

Top-50 Markets

3 0 3 2 0 0 2 11 98- 99 98- 99 101-102 98- 99
0 0 6 11 96- 97 96- 97 99- 99 96- 97
0 3 6 11 96- 97 95- 96 98- 99 96- 97

3 0 1 1 0 0 2 16 97- 98 96- 98 101-102 97- 98
0 0 6 16 94- 95 93- 94 96- 98 94- 95
0 3 6 16 93- 94 92- 93 95- 96 93- 94

3 0 0 2 0 0 2 8 98- 99 100-101 98- 99
0 0 6 8 96- 97 98- 98 96- 97
0 3 6 8 96- 96 97- 98 96- 96

3 0 0.0 0 0' 3 20 94- 95 94- 95
0 0 6 20 90- 92 90- 92
0 3 6 20 89- 91 89- 91

Second-50 Markets

3 0 0 0 0 0 2 17 96- 98 96- 98
0 0 5 17 93- 94 93- 94
0 3 5 17 92- 93 92- 93

2 1 0 0 0 0 2 18 94- 96 100-102 95- 97
0 0 5 18 91- 92 95- 97 91- 93
0 3 5 18 89- 91 94- 95 90- 92

2 0 0 0 1 0 2 24 91- 93 91- 93
1 0 5 24 86- 88 86- 88
1 3 5 24 85- 87 85- 87

Below-lO0 Markets

3 0 0 0 0 0 1 29 96- 99 96- 99
0 0 4 29 90- 92 90- 92
0 3 4 29 87- 90 87- 90

1 1 0 0 1 0 1 31 87- 89 95- 97 89- 92
1 0 4 31 80- 82 86- 88 82- 84
1 3 4 31 78- 80 83- 86 80- 82

1 0 -*0 0 2 0 1 41 77- 80 77- 80
2 0 4 41 70- 73 70- 73
2 3 4 41 68- 71 68- 71

aAverage present penetration in markets of each type. Data supplied by FCC Cable
Bureau.

bAverage audience over the full broadcast day. The base (10 percent) is the
audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (that is, there are no overlapping signals from
adjacent markets).
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Appendix Table A.6

LONG-TERM EFFECT OF CABLE ON LOCAL STATION AUDIENCE IN REPRESENTATIVE
MARKETS UNDER PRESENT AND POTENTIAL RELAXED-CABLE REGULATION:
Composite Estimates Based on Equations for Four Time Periods

(Daytime, Early Fringe, Prime Time, Late Fringe)

Cable Index of Local Stations
Distant Stations Pene, Audienceb If Cable Exists

Network Independent Prim. Dupl. ta- Network Independent
VHF UHF VHF URF Net. Net. Ind. tigna VHF UHF VEF UHF Total

'-Top-50 Markets

3 0 3 2 0 0 z 25 96- 98 95- 97 103-105 96- 99
0 0 6 27 91- 93 90- 92 96- 99 91- 93
0 3 6- 37 86- 89 85- 87 93- 96 86- 89

3 0 1 1 0 0 2 26 95- 97 94- 96 102-104 95- 97
0 0 6 30 88- 90 87- 89 93- 95 88- 90
0 3 6 37 83- 86 82- 84 89- 92 83- 86

3 0 0 2. 0 0 2 27 .94- 96 101-103 95- 97
0 0 6 30 87-.89 92- 94 88- 90
0 3 6 38 81- 84 87- 90 82- 85

3 0 0 G 0. 0 3 30 91- 93- 91- 93
G 0 6 .32 85- 87 85-87
0 3 6 43 78- 81 78- 81

Second-50 Markets

3 0 0 0 0 0 2. 29 94- 96 94- 96
.O 0 5 31 87- 89 87- 89
0 3 5 41 81- 83 81- 83

2 1 0 0 0 0 2 32 90- 93 100-103 92- 94
O 0 5 36 82-.85 91- 94 84- 87
9" 3 5 45 75-7 . 85- 88 77- 80

2-0 0 0 I 0 2 48 82- 85 82- 85
I 0 S 51 71- 74 71- 74
1 3 5 62 63- 66 63- 66

Below-LO0 Markets

.1 0 0 0 0 0 1 26 97- 99 97- 99
0 0 4 31- 89- 91 89- 91
0. 3 4 39 83- 86 83- 86

1 1 0 0 1 0 1 52 78- 82 92- 95 83- 86
1 0 4 57 64- 68 75- 78 68- 711 3 4 67 56-59 66- 70 59- 62

1 0 0 0 2 0 1 74 60-.64 60- 64
2 0 4 76 46- 49 46- 49
z 3 4 83 37- 40 37- 40

aEventual equilibrium penectration when the whole market is wired, calculated using
equation (*) in Park (1971, p. 27),.

bAverage audience over the full broadcast day. The base .(100 percent) is the
audience if cable does not exist; it assumes that all the audience watches local
stations in the absence of cable (th'at is, there are no overlapping signals from
adjacent markets).

BILUNG CODE 6712-01-C
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Appendix B

DATA DESCRIPTION

Data Description

All of the data used in this study are
reproduced in Park [1979b]. Unless
otherwise stated, the data are from the
ARB (American Research Bureau)
Arbitron Television 1977 County
Coverage, CATV-Controlled Counties.
The items included are as follows:

County

County number is arbitrarily assigned.
County name and state are also shown.

Market

The number shown for the market is
its rank according to ARB area of
dominant influence (ADI) 3 television
households (TVH). The ranking is for
1977-1978.34 A list that translates market
ranks to market names precedes the
data tables. A "1" or "2" following the
decimal point is arbitrarily assigned to
distinguish between markets that tied in
the ARB rankings.

'A market's ADI includes (with a few
exceptions) all those counties within which a
market's stations attract more viewers than any
other market.

11 Television Markets and Rankings Guide. 1977-
78. Arbitron Television. New York.

Time Zone
The code for the time zone in which

the county is located is:
I Eastern
2 Central
3 Mountain
4 Pacific

Incbme
Median family income in 1969 for the

county is from Counly and City Data
Book, 1972, A StatisticalAbstract
Supplement, U.S. Department of
Commerce.

COTVH
COTVH is the number of television

households [in hundreds) in the county
as estimated by ARB for 1977-1978.3s
Numbers are shown separately for non-
cable households (0 for off the air) and
for cable households (C). Cable
penetration in the county (COPEN) is
calculated from COTVH as C/(O+ C).

SYSTVH
The number of households (in

hundreds) passed by the cable television
system's installed trunk and feeder
cable are from FCC records. The
numbers come from reports that cable
systems are required to make to the FCC
annually on Form 325. C indicates the
number of subscribing households; 0 is

3 As of January 1,1978.

the number of households passed by the
cable that do not subscribe. The latter
number is calculated by subtracting
reported subscribers from reported
homes passed. In some cases, due to
definitional or reporting problems, the
result is a negative number. If so,
nonsubscribing households passed is set
equal to zero. System penetration
(SYSPEN) is calculated using SYSTVH
as CI(O+C).

INTAB
INTAB households (the units here are

single households, not hundreds] are
those included in ARB's survey sample,
reported separately for off-the-air and
cable households.

LCLSHR
Local share is the share of full-day (or

total) audience captured by local
stations, shown separately for off-the-air
and cable viewers. Counties with an off-
the-air local share less than 70 are
excluded from the analysis in this
report.

HUT
Homes using television is (roughly)

the fraction of television households
that are watching telvision at any given
time. It is reported separately for five
different time periods or "day parts."
some of which are defined differently in
different time zones, as follows:

TOTAL (or FULL DAY)

DAYTIME

EARLY FRINGE

PRIME TIME

LATE FRINGE

Eastern and Pacific

6:00 am-2:00 am
Monday-Sunday

6:00 am-4:30 pm
Monday-Friday

4:30 pm-7:30 pm
Monday-Friday

7:30 pm-11:00 pm
Monday-Sunday

11:00 pro-2:00 am
Monday-Friday

The fraction of homes using television
is calculated from ARB reports of total
hours watched as in the following
example. ARB estimates that non-cable
households in our County 1 watched a
total of 718,800 hours per week during
the TOTAL or FULL-DAY period. There
are 18,100 such households; if they all
had watched TV all the time, they would
have watched a total of 2,534,000 hours
(18,000 households times 20 possible
hours per day times 7 days per week).
Thus on average over the FULL-DAY

Central and Mountain

6:00 am-2:00 am
Monday-Sunday

6:00 am-3:30 pm
Monday-Friday

3:30 pui-6:30 pm
onday-Friday

6:30 pm-10:00 pm
Monday-Sunday

10:00 pm-2:00 am
Monday-Friday

period, .284 is the fraction watching TV
at any given time.

Station

Call sign and channel assignment
(from the Television Markets and
Rankings Guide, 1977-78) are shown for
each station reported to be watched in
the county. In a few cases, data for
parent and satellite stations are
combined. Then the first letter of the call
sign is replaced by an asterisk. In such

cases SHAREs are combined by adding
parent and satellite SHAREs, and
_NWCs (net weekly circulations] are
combined by taking the maximum of
parent and satellite NWC.

AFFIL

Affiliation codes are as follows:
1 ABC
2 CBS
3 NBC
4 Independent commerical
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5 Noncoiniercial
The first number in the three-digit

sequence is prunary affiliation-, the
second, if nonzero, is secondary
affiliation; and the third is tertiary
affiliation all of which comes from the
Television Markets and Rankings Guidi
1977-78.

P
Nonduplication protection codes for

network affiliates are as follows:
0 Station is blacked out to provide

nonduplication protection to some othel
station.

I Station is neither blacked out nor
protected.

2 Station receives nonduplication
protection against one or more other
stations.

Nonduplicati6n protection status was
determined by the FCC staff based on
an application of Subpart F of the Cabh
Television Regulations, telephone
interview with cable system operators,
and a review of-ARB nonduplication
editing proecdures. The procedure was
as follows:

1. Set P = theoretical protection statu=
per Subpart F.

2. If P is compatible with observed
audience shares, stop.

3. Set P = actual protection status in
1977 as determined by talking to the
system operator on the telephone.

4. If P is compatible with observed
audience shares, stop.

5. Check ARB records to see if ARB
was in 1977 editing their audience data
as though the station had some
protection status not equal to P. If so, se
P = editing protection status.

MKT
MKT is the rank of the ADI market to

which the station is assigned, according
to the list that precedes the data tables.
With a few exceptions, if the station's
market is the same as the county's
market, the station is counted as a local
station; otherwise, it is classified as a
distant station. The exceptions are:

* All stations with nonduplication
protection code equal to 2 are counted
as local stations, regardless of what
market th6 county is in,

. All stations with nonduplication
protection code equal to 0 are counted
as distant stations, regardless of what
market the county is in.
Share

Station share is the number of
households watching a particular
station, expressed as a percentage of
households watchingany station,
SHARE is reported separately for each
of five time periods, and separately for
off-the-air and cable viewers. Shares

may not add to 100 because of rounding
or because some stations that are
watched are not included in- the ARB
report (notably foreign stations and
stations that individually receive very
,low viewing in the ARB sample).

e, NVC
Net weekly circulation is the

percentagb of households (off the air
and cable separately) that watch the
station at least once a week.
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Appendix C

A Case Study Analysis of Non-
Commercial Television Stations in
Grandfathered Markets

1. A separate analysis for non-
commercial television stations was
performed in the Report in Docket 21284
because the financial results for these
stations were not as readily available to
the Commission, as they were for
commercial stations and their sources of
revenues are different from those of
commercial stations. Ideally, we would
like to (1) assess the economic viability
of non-commercial stations by
monitoring their revenues and profits
over a number of years and (2)
determine the impact of cable television
on their economic viability.
Unfortunately, we were frustrated
partially in attempting to achieve either
of these objectives, in part, because non-
commercial stations do not routinely
report their financial results to the
Commission. Furthermore, not one non.
commercial television station has
offered us any financial data in this
proceeding concerning its economic
viability. Finally, we also suffer from a
lack of a sound theoretical and/or
empirical basis from which to determine
or assess factors influencingthe amount
qf money or the value of goods that
viewers contribute to non-commercial
television stations. This is true because
a reduction in the number of viewing
hours of non-commercial stations does
not imply necessarily a reduction in
viewer contributions or revenues for
these stations, as it does for commercial
stations. Faced with these limitations,
we restricted our study of non-
commercial stations to an analysis of
station audience, including that of not
weekly circulation audience. Overall
audience trends for non-commercial
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stations over the past five years were
monitored. Additionally, the impact of
cable television on the audiences of
these stations was estimated. While we
were aware that viewer contributions
are only one of several sources of
revenue for non-commercial stations, we
felt that for cable television to threaten
the economic viability of these stations,
it must at least divert a significant
amount of audience from these stations.'

2. Before proceeding, we note that we
were able to uncover only three
scholarly studies of the effect of cable
television on non-commercial stations.
The Carnegie Commission on the Future
of Public Broadcasting reports that "by
enhancing reception of television
signals, and through the importation of
out-of-town signals, CATV can assist in
extending public broadcasting service to
the public." 2The second study by
Avery, Long, and Traudt concludes that
"cable subscribers are as likely, if not
more so, as non-cable viewers to make
voluntary contributions to their local
public television stations." 3' 4 It should
be noted that not one comment In this
proceeding has produced any definitive
findings of the effect of cable television
on non-commercial television stations.
Although Donald E. Agostino, in a study
funded by the Corporation of Public
Broadcasting, found that cable
television caused "only very slight
fractionization of the audience," he
conoludes that the impact of cable
television merits further investigations.'

3. Our study examined seventeen non-
commercial television stations in
fourteen markets. Three of these
markets were studied in the
"Grandfathered Market Analysis" of
commercial stations in the Report in

'In fact. only about 15 percent of the support for
public stations comes directly from television
viewers as individuals.

2The Carnegie Commission on the Future of
Public Broadcasting. A Public Trust 366-367 (1979).

3RK. Avery, J.F. Long, and P.J. Traudt of the
Department of Communications, University of Utah,
"The Effect of CATV on Awareness and Local
Financial Support of a Public Television Station."
March 1978. prepared for the Corporation for Public
Broadcasting.
'We note that one party in this proceeding. Joint

Comments of Nine Non-commerical Television
Broadcast Stations, criticize the results of the study
by Avery. Long and Traudt. This party claims that
cable subscribers, having greater disposable
income, tend to be the very viewers on whom public
television depends most heavily for relatively large
voluntary contributions. Having no data on this
point. we will not attempt to estimate the validity of
the criticism, nor the potential effect of this
criticism, if it is valid, on the outcome of the study.

'See Donald E. Agostino, "The Cable Subscribers
Viewing of Public Television: A Comparison of
Public Television Use Between Broadcast Viewers
and Cable Subscribers Within Selected Markets,"
February 1978. See also Agostino, Comments on
Studies of the Impact of Cable Television on
Audience Shares, Docket 21284, February 8,1978.

Docket 21284. The other eleven markets,
containing fourteen non-commercial
station, were chosen because they also
are characterized by high cable
penetration, at least 30 percent In 1972,
and a large number of imported signals.
Our conclusion from studying these
cases was that whatever adverse effect
cable may have had on these stations'
audiences, it generally has not been
large enough to offset other factors
contributing to their audience growth. Of
particular significance, we found that
cable television often provides audience
gains to both VHF and UHF non-
commercial stations within their local
service area because of improvement in
signal reception. It is important to note
that these gains are realized by stations
facing substantial competition from
cable television because of
extraordinarily high marketwide cable
penetration and the large number of
distant signals imported by the cable
systems.

4. The Commission's analysis of the
effect of distant signals on non-
commercial television stations has been
found to be unacceptable by several
parties. For example, the National
Association of Educational Broadcasters
(NAEB) claims that there Is not "the
slightest indication that the Commission
has more than minimally examined the
effect of the deletion of its distant signal
carriage and syndicated exclusivity
restrictions upon public broadcasters."'
Additionally, the Joint Motion contends
that "the effect of the FCC's proposed
action with respect to distant signals on
non-commercial (ETVJ stations Is
virtually ignored."7 We disagree with
these assessments. In addition to
searching the literature for scholarly
research and carefully examining the
comments n this and In other
proceedings before the Commission',
we prepared a detailed report on the
effect of distant signals on non-
commercial stations which included 85
pages of economic data and analysis.'
We believe that terms such as "virtually
ignored" or "mInimally examined"
certainly cannot be used to describe
accurately our procedure for analyzing
the effect of distant signals on non-
commercial stations.

5. We have directed our analysis
specifically to assess the possible effect

The National Assoation or Educational
Broadcasters. Comments. Docket 2128. September
17,1979.

7Assoclation of Independent Television Stations.
Inc.. e! ol. Joint Motion for Revision of Procedures.
Docket 21284. June 22. 1979 at 2L.

' We have processed numerous petitions for
special relief from the cable carriage of distant non-
commercial stations. See. e.. Cablevision Syste,
70 FCC 2d 1931 [1979].

'See Appendix C. Report in DoxAe2S125L

of changes in our existing rules.'0 For
example, the sample for our study of
non-commercial stations was chosen to
Include local non-commercial stations
operating In markets with high cable
penetration and a large number of
distant commercial signals." However,
this is not to say, gs the Joint Comments
allege, that "the study fails to examine
the audience impact of importation of
distant non-commercial stations on the
local public broadcast service." 12 Five
stations In our sample also faced
additional competition from the
importation of distant non-commercial
signals. Any negative effect of cable on
these stations' audiences was found to
be minimal. Therefore, while several
parties found the results for these
stations to be inconclusive, we disagree
with these assessments. For example,
the NAEB finds "the data gathered in
the remaining six [sic] markets [nto
which distant non-commercial stations
were imported] yield no positive
conclusions concerning the effect of
distant signal importation. Two of the
markets studied showed apparent gains
in "rating" and "share," two markets
showed a loss in "rating" and "share,"
while data were unavailable in the other
two markets." :' However, the facts in
our Report demonstrate that all five
stations which face additional
competition from distant non-
commercial stations received gains in
their NWC audience from cable
television.15Furthermore, to produce
meaningful conclusions, the study is not
required to show only audience gains or
losses to non-commercial stations from
cable television, but to identify the
effect, if any, of cable television on
these stations' ability to serve the

"Our rules specify that cable systems may carry
any non.commercial station. in the absence of
objection filed pursuant to Section 7&7 (Le-
provision for special reliefQ by any local non-
commercial educational station or state or local
educational telenision authority.

"We do not Isolate specifically the effect of our
syndicated exclusivity rule, in the analysis of non-
commercial stations because the vast majority of
stations in our sample do not operate in markets
receiving this protection to any significant degree.
Moreover. non-commercial stations themselves
exercise no rights under these rules.

Uloint Comments. supru at n. 9 at 4.
USpr at n..5. at 9.
"For a discussion of why net weeldy circulation

is a more appropriate measure of the Impact of
cable television on non-commercial stations than
"ratngs or "share," see. e.g. the Comments of the
Public Broadcasting Service n this proceeding
dated March 15,1978.

"1 We have been assuming, in the special relief
context, that the percentage NWC of the local non-
commercial station would be reduced byso percent
in cable households by the importation of one
distant nqn-commercial station. See. e.. Nnma
Cc!c 67 FCC Zd 1061 (1978]. The evidence
uncovered In this proceeding demonstrates clearly
that this assumption was invalid
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public. The overall increases in
audiences that thes stations generally
receive, irrespective of the impact of
cable television, suggests strongly that
their ability to serve the public is not
threatened by cable television. For
instdnce, the largest audience loss
attributable to cable for any station in
our sample of non-commercial stations
(whether or not 'they compete against
distant non-commercial stations) is
between 11 and 15 percent (depending
on whether share or rating data are
employed]. Yet, this station has realized -
a 20 percent overall gain in its average 9
AM-Midnight audience over the past
five years and a 110 percent increase in
NWC audience over the same period.
Therefore, we find that there is no
indication that the service provided by
local non-commercial stations is
affected adversely by cable television,
even in cases where distant non-
commercial stations are imported.

6. NAEB also finds that "the study of
non-commercial licensees measures
only audience impact and not economic
viability, which the Commission
acknowledges is the fundamental
concern of a licensee." 16Additionally,
'the Joint Comments claim that
"increased cable penetration is likely to
decrease the absolute amounts of
voluntary contributions from viewers
* * * which will likely be in.greater
than linear relationships to increases in
cable subscribership." 17 Viewer
contributions are only one-of several
sources of revenue for non-commercial
stations. In this respect public television
stations are somewhat protected from
whatever impacts might result from
changes in contribution patterns"
resulting from the growth of cable
television operations. For example;
membership contributions and auctions
accounted for only 15% of'the revenues
derived by public television licensees in
196. I We are aware that governmental
contributions under the Public
Broadcasting Financing Act of 1975 and
in some other situations are tied to
viewer contributions. We find, however,
no reason or evidence to suggest that
viewer contributions to local non-
commercial stations will decrease
because of the importation of distant
signals. Thus our analysis of audience
suggests that the economic viability of
non-commercial stations is not
threatened by cable television. In any
case, governmental funding formulas are
not irrevocable and are subject to
change over time. We see no reasons

t
Supra at n. 5 at g.

why governmental funding of public
television would decrease because the
programming from, these stations is
made more widely avalable~through
cable television carriage. In fact, the
federal contribution to public television
has increased markedly over the past
'decade.

7. The Joint Comments also contend
that "since the value of the study
depends on its data being typical, the
failure to specify how the markets were
selected is a serious problem that calls
into question the validity of any
generalization based solely on these
markets." 'We must emphasize that
not only is our sample not chosen to be
typical, but its value is enhanced
exceedingly by the fact that it is
atypical. The markets selected represent
cases where-there are extraordinarily
high levels of cable penetration and a
large number of distant signals. The
sample includes the three markets ofthe
"Grandfathered Market Analysis"
which contain non-commercial stations,
and all other markets with at least 30
percent cable penetration in 1972 that
contain a local non-commercial statidn.
If distant signals are to affect adversely
the service provided by local non-
commercial stations, it is in these
markets where the effect will be seen. If
there isno adverse effect in these
markets, it is extremely unlikely that
there will be an adverse effect from
distant signals in other markets. The
markets selected prdvide an excellent
indication of the effect of cable in an
unregulated market.

8. There also are several specific
criticisms raised in the comments
concerning our analysis of non-
commercial stations. For example, the
Joint Motion specifies three instances of
typographical errors and also questions
the use of audience figures of less than
one percent. It contends that "errors of
this type indicate a lack of precision that
may prejudice the significance of all

- data reported in this Appendix, as well
as the conclusions reached by the
staff." 20 This contention is unfounded.,
For example, the computation of
audience ratings below 1percent for
individual counties (rather than
rounding to zero) increases the precision
of the results by making use of all
available viewing data for non-
commercial stations. The Joint Motion
interprets mistakenly our calculations
for station ratings in individual counties
(which turn out to be less than one
percent) to be," 'symbolfs]' used by the
rating services to indicate an audience

1 Supra at n. 9 at 4.
"The Public Broadcasting Service. Comments. "5Supra at n. 9 at 7.

Docket 21284, March 15.1978. Appendix A. Table 4. 2OSupra at n. 6. at 29.

level 'below minimum standards' ".
However, these figures are not"symbols" provided by the rating
services but rather are actual viewing
statistics for individual stations that are
derived from our multiplication of
county rating (i.e., the average
percentage of homes using television In
a county) by each individual station's
share of total viewing in that county.
Arbitron does not provide individual
station ratings by county. Hence, our
calculations increase the precision of
the reported audience estimates.
Additionally, while there are some
typographical errors in the study, there
is no confusion possible concerning the
correct identification of the stations to
which the errors apply. The correct
classification of all three stations In
question Is highlighted both in the
keynote summary table (Table I,
Appendix C) and at the start of the
analysis for each specific case (Item
1.A). Hence, these typographical errors
are of no consequence to the
conclusions reached in the Report

9. The Joint Comments claims "that [a]
close look [at the Yakima market] shows
the study to be totally unreliable."22 The
major criticism here is that the Impact
from cable is analyzed and averaged
over the entire ADI, rather than
analyzed only for those counties which
are close to the principal city of the
licensee. Additionally, the parties note
that the study includes no data for
Yakima county, which Is part of the ADI,
Before addressing these comments, It
should be noted that Arbitron Television
does not provide viewing data for cable
and non-cable households in counties
where less than 10 percent of the
television households subscribe to cable
television. Where data are not available
for a county, we extrapolate the average
viewer behavior of cable subscribers In
the entire market for whom data are
available to the cable subscribers that
are not otherwise represented in the
impact measurements. In the Yakima
market, extrapolation is required for
only 5 percent of the total number of
cable subscribers. We estimate the
effect of cable on local station
audiences over the entire ADI because
this is the area in which the local
television stations receive a
preponderance of viewing. The study Is
designed to provide a reliable and
accurate indication of the impact of
cable television on local non-
commercial station audiences in an
essentially unregulated market. Thus,
we view the criticisms raised by the
Joint Comments to be without validity.

21Id. at 29.
22Supra at n. 9 at .
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10. The Joint Comments also question
which systems were considered "major"
and what proportion of the cable homes
within a market had to receive the
distant signals over cable before those
signals were counted as available on
cable in that market. The answer is that
we selected all cable systems that
served principal cities in the television
markets. In this way, we are certain that
at least a majority of the cable
subscribers in a market have access to
the signals that are listed as available
on cable in that market.

11. Finally, the Joint Comments claim
that other factors such as increases in
UHF receiver penetration and increases
in radiated power and antenna height
cannot act to offset the adverse impact
of cable indefinitely. The belief is that
"with lower if not truly zero population
growth, particularly in certain areas of
the country, secular growth in the
number of homes served by particular
public stations will stop if not actually
decline at some point." 2 It should be
noted, however, that only three of the
seventeen stations analyzed operate at
maximum radiated power. Other factors
which can also serve to increase both
station audience and viewer
contributions include marketing
techniques such as revised program
schedules. Finally, the Census Bureau
predicts that population will continue to
increase throughout this decade. Thus,
we believe that factors leading to the
overall audience growth of non-
commercial stations generally will
continue to offset any losses attributable
to cable television into the foreseeable
future.

12. In conclusion, we find that the
criticisms of our analysis do not
disprove our conclusion that the effect
of distant signals on local non-
commercial audience is minimal. Cable
television usually increases the net
weekly circulation of local non-
commercial stations even in markets
with extraordinarily high cable
penetration and a large number of
distant signals. In cases where there is
some diversion of audience due to cable,
these losses usually are more than offset
by other factors which act to increase
station audiences and audience size is
not the sole determinant of revenues for
non-commercial stations.

13. Existing rules do not limit the
number of distant non-commercial
educational television stations that a
cable system may carry except when
there is objection to such carriage by
local educational stations. In those
instances where there is an objection,
the Commission attempts to determine,

31d. at 10.

on the basis of the facts presented,
whether the viewing public in the area
would in fact be injured by the signal
carriage proposed.24 This relatively
unrestricted carriage was authorized
because, in the Commission's view, in
the absence of objection, "the widest
possible dissemination of educational
and public television programming is
clearly of public benefit and should not
be restricted." 2

14. Although there are many
differences between the commercial and
public stations relating to possible
impacts resulting from cable distant
signal carriage, we do not believe these
weigh in favor of more restrictive
regulation with respect to carriage of
public stations. Rather, we believe that
the policy of encouraging the widest
possible dissemination of public
television station programming should
be further encouraged by a liberalization
of our rules which act to restrict carriage
of non-commercial stations in markets
where objections are filed.

15. Because these stations are so
heavily dependent on tax revenues, it
seems to us that we should be especially
cautious in denying citizens as much
access to their output as possible.
Although perhaps ultimately justifiable
if necessary for the preservation of the
public television system itself, it Is
anomalous for government, and
particularly the federal government, to
contribute toward the creation of a
system of public television as an
alternative source of diverse
programming to that supplied by the
commercial stations while at the same
time restricting the public's access to
additional sources of the programming
created by the system. In recent years
the public resources made available to
public broadcasting have been greatly
expanded b and while strong arguments
can be made that even greater funding is
necessary, - it seems to us that the free
flow of information from this system is
fundamentally desirable and that it is
unlikely that cable television operations
will sharply impact on public
contributions to local stations, and
highly unlikely that overall revenues
will be significantly affected.

'1For a discussion of the applicatlon of the
existn rules see Public Cable Co. 04 PCC 2d Ani
(1977). ofrdsub om. Colby-Batu-Bowdoin
Educational Telecasting Corp. v.F CC 574 F. ad ON
(ist Cir. 1978).

2 Cable Televison Report and Ork. supr aat
paragraph 96.

MThe federal ontribution for example. tnczeosed
293% from 1970 to 19"77.

- See A Public That. the Report of the Carnge
Commission on the Future ofPublic BmodcoshW
119M).
BILLING CODE 67"-01-M
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Appendix E
Part 76 of Chapter I of Title 47 of the

Code of Federal Regulations is amended
as follows:

§ 76.6 [Amended]
1. In § 76.5, paragraphs (p), (q), (r), (s),

(t), (ii), (jj),and (kk) are deleted.
2. In § 76.7, paragraph (h) is revised to

read as follows:

§ 76.7 Special relief.

(h) On a finding that the public
interest so requires, the Commission
may determine that a system community
unit operating or proposing to operate in
a community located outside the 48
contiguous states shall comply with the
provisions of Subparts D, F. and G of
this part in addition to the provisions
thereof otherwise applicable.

§76.57 [Amended]
3. In § 76.57, paragraphs (c) and (d)

are deleted.
4. In § 76.59, paragraphs (d) and (e)

are deleted, and paragraphs (b) and (c)
are revised to read as follows:

§ 76.59 Provisions for smaller television
markets.

(b) In addition to the television
broadcast signals carried pursuant to
paragraph (a) of this section, any such
community unit may carry any
additional television signals.

(c) Where the community is located
wholly or partially within one of the
major television markets listed in
§ 76.51(a) and also wholly or partially
within a smaller television market, the
carriage provisions for the major
markets shall apply.

5. In § 76.61, paragraphs Cc), (d), (e),
and (f) are deleted, and the caption.
introductory language, and paragraph
(b) are revised to read as follows:

§ 76.61 Provisions for the major television
markets.

Where a system serves a community
that is located in whole or in part within
a major television market, that
community unit shall carry television
broadcast signals only in accordance
with the following provisions:

(b) In addition to the television
broadcast signals carried pursuant to
paragraph (a) of this Section, any such'
community unit may carry any "
additional television signals.

§76.63 [Removed]
6. Section 76.63 is deleted.
7. In § 76.65, paragraphs (a) and (b)

are deleted, the caption is amended, and
paragraph (c) is redesignated paragraph
(a) and is amended to read as follows:

§ 76.65 Determination of signal contours.
(a) When, for purposes of ascertaining

broadcast station rights to cable
carriage, reference is made to Grade B
contours § I 76.57(a), 76.59(a), and
76.61(a), such contours shall be the field
intensity contours defined in I 73.683(a)
of this chapter Provided however, That
such rights as to signals carried or
authorized for carriage on or before
August 26,1977, shall be determined by
reference to the contour prediction rules
adopted in the Sixth Report and Order
in Dockets 8736, 8975, 8978 and 9175, 41
FCC 148 (1952) as amended by Report
and Order in Docket 17253, FCC 70-345,
22 FCC 2d 354 (1970).

§§ 76.151-76.161 [Removedl
8. Sections 70.151 through 70.101 are

deleted.

§ 76.305 [Amended]

9. In § 76.305, paragraph (a)(5) Is
deleted.
July 22,1980.

Separate Statement of Charles D. Ferris,
Chairman
Re: Elimination of Cable Distant Signal

and Syndicated Exclusivity Rules.
By today's action, the FCC has

removed the regulatory debris of a
previous decade; we have thus
expanded the choices that consumers
will have in the future.

Both restrictions we have struck down
today were conceived during a time
when regulatory policy was guided by
hunch as often as by facts.
Unfortunately, our rules have too often
served the interests of one industry at
the expense of another in the well-
intended but mistaken belief that they
would therefore serve the
communications consumers. In fact, the
syndicated exclusivity rules were
openly the result of a Commission-
ratified compromise struck by various
commercial interests without benefit of
public scrutiny or comment.

Yet, as we have not confirmed, these
rules, when subjected to thorough
analysis, lack the slightest hint of
justification in terms of the overall
interest of television viewers. Cable has
not and will not destroy broadcasting.
as was once feared. Broadcasting profits
have continued to grow at a fast pace.
depite cable's rapid expansions. In fact.
our staff has found that cable has in
many cases improved the profitability of

broadcast stations by improving the
reception of an otherwise weak UHF
signal.

It Is also clear that removing the
"protection" of exclusivity arrangements
will not "destroy" the supply of program
materials. This regulatory protection is
in fact rarely requested by local
broadcasters and would, in any event.
provide a small scope of security to a
relatively limited number of programs
even if they were applied.

The program supply market can now
develop undistorted by this artifical
regulatory scheme. It will adjust to a
new reality where advertising rates will
reflect both the distant as well as the
local viewer and the value of syndicated
rights will account for viewers who can
watch programs at times that are more
convenient to them.

Today's action results from two
changes in the FCC's regulatory
approach. First. we are now commited
to submitting outdated rules and
innovative proposals to rigorous
analysis, and to do so with the benefit of
expanded public input. We have
replaced regulatory intuition with
regulatory analysis.

Second. we have rediscovered that
the best protection of consumers is
gained. not by protecting particular
industries, but by Increasing consumer
ch6ice. Today's action allows cable
systems to provide the signals and
programs for which their subscribers are
willing to pay. By broadening the range
of options available to television
viewers, we insure that the future
development of video services is
responsive to their needs and not the
dictates of a regulatory body.

We have also rejected a proposal
forwarded by the National
Telecommunications and Information
Administration to substitute for our
syndicated exclusivity rules a system of
retransmission consent. This proposal
has some theoretical appeal, although its
practical application would be
burdensome and could well prove to
frustrate consumer choice more than
even our current rules.

Whatever its appeal, however, we are
without jurisdiction to implement this
proposal. It is clear from the legislative
history of the 1976 Copyright Revision
Act that Congress considered and
rejected such a plan and decided
instead to adopt a system of compulsory
licensing for cable. In the face of that
choice, we cannot adopt a conflicting
scheme.

Congress itself provides the proper
forum for parties to seek to change the
compensation arrangements set forth in
the 1976 Act and subsequent actions of
the Copyright Royalty Tribunal.

No. 178 / Thursday, September 11, 1980 / Rules and Regulations 60299Federal Register / Vol. 45,
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Dissenting Statement of Commissioner
Robert E. Lee in re Cable Television
Signal Carriage

Free Lunch

I dissent to authorizing unlimited
distant signals for CATV systems
without including a syndicated
exclusivity provision in the rules or at
least a time for adjustment before a
change in the exclusivity rules would
become effective.

The majority has rationalized this
decision by calling it pro-competitive. I
disagree. How can this situation be
competition? The broadcaster and the
program supplier negotiate in the
marketplace and establish a market
price for the product which includes
exclusivity. The CATV system takes the
programming without participating in
the marketplace and without any regard
for the contractual rights of those'who
have participated. It uses this
programming for its own profit.

I recognize that copyright legislaton is
supposed to be the solution for this
problem. With syndicated exclusivity
pr6tection in our rules, it may be. As one
who lived through the "Consensus
Agreement," the development of our
1972 rules, and the Copyright Act, I can
assure my colleagues that maintaining
syndicated exclusivity was the
understanding of all of the participants.
It was one of the-premises of the
copyright legislation.

The majority say that payment for the
product one uses to make a-profit is not
our concern, but it is. A long line of
cases starting with Southwestern Cable
clearly hold that authorizing signal
carriage and establishing the ground
rules for that carriage from the public
interest viewpoint is the essence of the
Commission's responsibility regarding
CATV.1 One aspect of our public
interest concern, according to several of
my'colleagues, is fair play in the
marketplace.2 "Diversity" as an end in
itself does not justify the Commission's
disregard for a fairly functioning'
marketplace, particularly when that
diversity is simply a matter of timing; no
programming will be excluded.

I do recognize that times change and
that the participants in the marketplace
must adjust to change. I simply do not

'The HBO and NARUC-11 cases referenced by the
majority deal with Commission restraints on the
nonbroadcast services of CATV and, thus, have no
bearing on this situation. The courts objected to
FCC restrictions on CATV activities which really -
were competitive.

2 
Carriage of signals without any accommodation

of the exclusivity rights of the broadcasters and
program suppliers reminds me of the current
problem pay programmers are having with the theft
of their signals. My colleagues have been outraged
by that situation. I don't see how this Is differenL

think that, on a warm day in July, the
Commission should instantaneously
change all of the ground rules governing
the functioning of this marketplace and
leave the participants without any time
to adjust. Instead, I would have
preferred to see the Commission
authorize distant signals and phase out
the syndicated exclusivity protection.
The wiser and fairer decision in this
proceeding would have been to provide
a date certain in the future for the end of
syndicated exclusivity protection. With
knowledge of what our rules will be and
of the period of time for adjustment, the
parties could then renegotiate their
contracts, settle the copyright issue, and
establish a new marketplace
environment that includes all cf the
participants. By allowing this period of
adjustment, the Commission could
extricate itself from its concerns about
distant signal carriage without leaving
chaos in the wake of its decision.

Because the Commission has chosen
to upset the marketplace without
providing for any reasonable period of
adjustment, I dissent.

Dissenting Statement of FCC
Commissioner James H. QueUe in re
Report and Order in Docket 20988
(Syndicated Exclusivity) and Docket
21284 (Distant Signal Carriage)

Over the past Years-in office I have
more than supported cable
deregulation-I have advocated it. I
actively supported. the removal of the
leapfrogging rules and the feature film
restrictions, the waiver for the ARTEC
cable system in Arlington, the
deregulation of earth stations, the
exemptions for smaller systems,
stabilization of franchise fees and a host
of other measures that I believed-and
continue to believe-advanced the
development of cable.

However, I strongly believe that
elimination of syndicated exclusivity is
inequitable, not needed, not wanted by
a significant number of cable TV owners
and operators, and is counter to long-
term public interest.

I have dissented to the Report and
Order in its entirety in order to honor
specific requests from the Chairman of
the Committee which deals with
copyright, the upcoming Chairman of the
Commerce Committee, and a number of
other interested Congressmen and
Senators, all of whom have urged that
this Commission, before undertaking
any significant revision'of the distant
signal restrictions or syndicated -
exclusivity rules, should first coordinate
such steps with appropriate committees
in the Congress.

Congressional leaders most involved
with communications and copyright

specifically requested that the FCC defer
action until after the Copyright Royalty
Tribunal review in September 1980.
Among those writing were Congressman
Robert W. Kastenmeier, Chairman of the
subcommittee with copyright
responsibility and oversight, and
Congressman John Dingell, upcoming
Chairman .of the House Interstate and
Foreign Commerce Committee. Four key
members of the Judiciary Committee,
Congressmen Moorhead, Railsback,
Swift and Sawyer in a jointly signed
letter stated:

We know that Congressman Kastenmoler,
Chairman of the Judiciary Subcommittee on
Courts, Civil Liberties and the Administration
of Justice, stated In his March 13 letter to you
on this subject, a willingness for his
subcommittee to review the need for
legislation in this area in the next Congress.
He also stressed the importance of allowing
the Tribunal the opportunity to complete Its
first full years of duties without changing the
environment within which the affected
industries must function. We would like to
join in urging that the Commission postpone
any significant revision of the syndicated
exclusivity and distant signal rules until
Congress has had the opportunity to revisit
this issue with the benefit of the results of the
Tribunal's first recommendations.

Other Congressional leaders who wrote
letters urging deferring action were
Senators Birch Bayh and Don Rleglo and
Congressmen Danielson and Mazzoll. I
agree with their expressed concern that
precipitate action could upset the
delicate balance of the copyright and
communications policies under the 1070
Copyright Act. The action of the
majority in adopting the Report and
Order flaunts the requests of these
concerned congressional interests.

Aside from congressional warnings, I
would have urged the retention of the
syndicated exclusivity rule but would
have been willing to eliminate those
rules limiting distant signal importation
by cable systems. As to the matter of
retransmission consent, I would prefer
to reserve judgment as to the legality of
such requirement as well as the
advisability in light of the 1976
Copyright Act.

Howeyer, I am uncomfortable with the
concept of expropriating a valuable
property-a television program-with
neither consent from nor compensation
to the owner of that property, Although
the Copyright Act of 1976 purported to
deal with this problem, It Is widely
conceded that It has utterly failed to do
so in any meaningful way. My second
concern is the total disregard by the
majority of the contract rights of both
syndicators and broadcasters and the
consequences of that disregard. Where
the majority tends to view the
importation of syndicated programs as

60300 Federal Register /. Vol. 45, No. 178 / Thursday, September 11, 1980 / Rules and Regulations
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some kind of free lunch for viewers,
experience has taught me that there is
no free lunch. Produoers of programs
must have incentives and the virtual
total loss of control of their productions
after the initial sale to a broadcaster
goes a long way toward eliminating the
necessary incentives and creating a
condition of program anarchy. -

Companies in both cable and
broadcasting with a larger future stake
in cable rather than broadcasting urge
the retention of syndicated exclusivity
(Storer, Cox, GE, etc.).

The Commission's Economic Report'
relied upon by the majority has received
widespread criticism on methodology
and objectivity. Statements in the Storer
filing in response to the Notice of
Proposed Rulemaking are particularly
significant.

The Report's chief defect is that the outside
economists retained to prepare them had
previously and publicly prejudged the
questions they were retained to study. In
consequence their conclusions were merely
expectable and can be described, at best, as
seriously flawed and negligently so. This
assessment is harsh but plainly correct- the
Reports pick and choose among the record
materials, favoring those which support the
"desired" conclusions while discounting.
distorting, or even ignoring those which do
not. An NCTA submission on impact was
accepted uncritically while a NAB
submission (the Wharton Study) was not.
Two Cooper studies on behalf of INTV were
not even discussed in the Report; nor was the
study by Professor Fisher of MIT or ABC's
smaller market study.

Even the Broadcast Bureau's telling critique -
of the economic analyses was largely
ignored. Significantly, the Bureau had pointed
out that they lacked analytical depth, failed
to use current data, and should have
employed a "more balanced appraisal."

Not content with elevating selective
analysis to an art form, the economists also
ignored completely the question of impact
during fringe time-the period of cable's
greatest impact and independent television's
greatest vulnerability. Moreover, they dealt
with "average audience losses" in a way
which recalls the six-footer drowning in a
lake with an "average" depth of only three
feet. The Park study had projected audience
losses of 41% and 30% in single-station and
two-station markets below the top 100.
respectively, but the Economic Inquiry Report
concludes that "in all but the most extreme
cases the additional audience loss will be
less than 10 percent in the foreseeable
future." (Par. 1171. The "averaging" process,
of course, shrouds the true and devastating
impact on at least 50 single-station markets
subject to Park's predicted 41% audience
diversion.

In short, the economic "analyses" are
objective only in the same sense that PLO
might objectively analyze the Egyptian-Israeli
peace treaty. And this would be apparent to a
reviewing court which, although not
permitted to substitute its policy judgment for

that of the agency, can and does require that
the agency base its rulings on a coherent
record.

If a study or any evidence indicated
that they syndicated exclusivity rule
imposed a significant burden hampering
the growth and development of cable
television, I would carefully weight that
factor. To the contrary, the current pace
of cable growth is exploding!
Broadcasters are in an almost desperate
rush to get into the business.

Also, if it could be shown that the
public stood to gain more than it will
lose through abandonment of the rule,
my choice would be clear, the public
must be served. Arguments extolling the
virtues of "time diversity"
notwithstanding, we are abandoning an
incentive for true diversity of
programming-the production and
distribution of programming not now
available. We are simply providing more
conduits for recirculation of the same
material over and over again. I believe
we can do better in promoting the public
interest than assuring the presentation
of "Bonanza" at all hours of the day and
night.

During the Commission's deliberation
of this issue, I considered a possible
moratorium on abandonment of the rule.
This course seemed attractive at first
glance because it would protect existing
syndication contracts for a period of
time. However, I could not reconcile my
fundamental concern about the inequity
of unbridled use of a product by some
entity which neither produced it nor
purchased its use.

The Congress has recognized that the
existing Copyright Law is flawed. As
mentioned before, leading members of
Congress who are most responsible for
eliminating these flaws have asked the
Commission to postpone action on both
syndicated exclusivity protection and
unlimited signal carriage until the
Congress and the Copyright Tribunal
have more opportunity to deal with the
problems. I fail to understand why-
despite those reasonable entreaties-the
majority felt constrained to move with
such unseemly haste.

Finally, I note that the television
industry today is generally prospering
quite admirably, and cable television
continues to expand by leaps and
bounds. Cable with all types of program
and pay products available is now
viable for major markets. It is a very
desirable additional service to those
consumers who can afford to pay a
monthly fee. It is not a boon to the poor
in the ghettos who must rely on a TV
service free of additional financial
requirements. I believe there is a vital
public interest in both preserving a free

TV service to the consumer and yet
encouraging a diversified pay service to
those who can afford a monthly fee. The
viewing public today has the present
advantage of program diversity in
various forms with more options assured
for the future. It seems to me that this
Commission in its efforts to readjust
public interest benefits must not take
out of one and put into the other until
the scales are completely unbalanced. In
my opinion, the long-term public interest
considerations in retaining syndicated
exclusivity requirements are more
persuasive than those elusive benefits
proclaimed by the majority in the Report
and Order.

I dissent to adoption of the Report and
Order.

Dissenting Statement of Commissioner
Abbott Washburn re Distant Signal and
Syndicated Program Exclusivity Rules

Instead of acting in today's premature
fashion to eliminate, posthaste, the -
distant signal and syndicated
exclusivity rules, a more judicious
approach on the part of the Commission
would have been to conduct an oral
argument before making final
determination. The record of these
proceedings is voluminous and the
report itself, with accompanying
appendices, exceeds 500 pages. Still.
even after reviewing the record.
questions persist which it would have
been useful to have heard addressed by
the parties before the Commission. An
oral argument with give-and-take from
the bench would also have given us
helpful new insights into the issues.

Now, in my view, is not the time for
the Commission to be changing the
ground rules under which the 1976
Copyright Act was drafted.
Congressman Kastenmeier, Chairman of
the Judiciary Subcommittee, has written
us, saying:

The 1976 Copyright Act was written
against the backdrop of existing
communications law and regulations. * It
is impossible to completely separate
copyright law and communications policy as-
the Copyright Act of 1976 is now written.
Therefore. I would urge the Commission to
delay taking any action which would disturb
the delicate balance or copyright and
communications policy until the Copyright
Royalty Tribunal has been given an
opportunity to carry out its 1980 review and
Congress is in a position to respond, if
necessary.

It's all very well to say, as the item
does, that this is not our business-that
we're not responsible. Congress is. But
meanwhile there are basic inequities
here, inequities which some cable
industry spokesmen themselves
recognize. Cable is going through the
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revolving door on the other fellow's
push. We at the FCC, in my judgment,
cannot just blind om ees to these
inequities-for they have a bearing on
how the communications facilities are
used "in the public interest," and that's
our business under the 1934 Act.In May, at the National Cable
Television Association convention,
Congressman Van Deerlin, Chairman of
the Subcommittee on Communications,
stated that the CopyrightTribunal is not
working, and predicted that "sooner
rather than later. Congress will have to
revise copyright policy for the cable
television industry."

So Congress is doing some re-thinking.
The Royalty Tribunal has not had
adequate opportunity to function, and to
complete its fir'st five-year review
required by the Copyright Act.
Chairman Kastenmeier, Senator Riegel,
Congressman Dingle and other Members
of the House and Senate have urgently
requested us not to act precipitously. Is
this a good time, therefore, to change the
ground rules? No, it is a bad time; and I
can see no real reason for our racing to
such action. As Chairman Kastenmeier
in his March 13 letter to Chairman Ferris
on the proposal to deregulate cable said:
"We did not contemplate such a
sweeping change in the regulatory
structure when we drafted Pub. L. 94-
533."

Contrary to the language of the
Opinion and Order, the studies upon
which today's action relies are not
conclusive. For example, the item goes
to great'lengths to minimize the
probable impact on TV stations of the
elimination of syndicated exclusivity.
But there is little evidence to support
this contention in situations where cable
penetration is 40 to 50% of TV
households in a community.This cannot
but have a serious diluting effect on the
viewership of the local station. Many
eyeballs will shift to the other signals.
How many? No one knows. Yet the
cable industry is predicting future
market penetrations on'this order of
magnitude.

Finally, I am very concerned by the
action of the majority in deleting the
exclusivity rules without providing a
transition period for those who entered
into contracts in good faith reliance on
our rules. These parties will now be
prejudiced through no fault of-heir own,
a result which is unjust and unfair.
Instead, I would have preferred to have
provided for a reasonable period of time
in which existing contracts, entered into
in reliance on our rules, would have
remained in effect. To this end, I offered
an unsuccessful motion to include
language in the Order that would have
provided a grace period of up to three

years for the orderly phasing out of
existing contracts. This would also have
given the Congress needed time in
which to make necessary adjustments to
the Copyright Act. .-

In summary, I must dissent to this
unnecessary and ill-timed deletion of the
rules, an action which unfairly and
immediately voids legal contracts made
in good faith on the basis of our rules.

Separate Statement of Commissioner
Joseph R. Fogarty in re Report and Order
in Docket 20988 and 21284-Cable
Television Syndicated Exclusivity and
Signal Carriage Rules

At the commencement of this rule
making proceeding, 1 1 stated that the
Commission's existing cable television
rules and policies "assumed harm to the
public interest before it materialized and
placed a heavy burden of proof on new
technology and additional services to
show that they would not injure the
status quo," and that "this regulatory
approach and policy has been misguided
from the standpoint of economic reality,
consumer welfare, and the larger public
interest." I further stated that'
"something more than mere conjecture
or intuitive assumptions should be
requiredbefore we impose regulatory
constraints and burdens on one industry
or technologyin favor of another," and
that "In an era of explosive
technological innovation, the public
interest is better served by regulatory
deference to the marketplace and
c6mpetitive forces until experience,
ratherthan speculation, demonstrates
the eistence of problems or
inadequacies."

The extensive record amassed in this
proceeding only serves toconfirm these
fundamental observations. The deletion
of these unnecessary and
counterproductive rules is firmly
premised in the public interestand this
action has my complete approval and
support.

Separate Statement of Commissioner
Tyrone Brown re Report and Order in
the Matter of Cable Television
Syndibated Program Exclusivity Rules
(Docket 20988)

When we issued our Notice of
ProposedRulemaking in this proceeding
I voted enthusiastically for our
proposals because I saw no basis in
communications policy for continuing
the syndicated exclusivity'rules. The
record in this proceeding has more than
borne out my initial tentative
conclusion.

'Separate Statement of Commissioner Joseph R.
Fogarty, 71 FCC 2d 949-50 (1979). See also Vanhu,
Inc., Separate Stalement of Commissioner Joseph R.
Fogarty. 65 FCC 2d 991, 992 (1977).

I also voted to include in our NPIIM a
proposal providing for a transition
period to ameliorate any dislocations
resulting from the deletion of our rules,
Given the evidence in the record, I have
concluded that such a transition period
is unnecessary.

The record indicates that of those
cable systems subject to our rules, only
27 percent have been required to
provide syndicated exclusivity
protection. Other evidence demonstrates
that even if all stations now entitled to
program protection requested It, a
maximum of 4.4 percent of all television
households in the nation would be
affected. This figure would rise to only 9
percent under any reasonable projection
of future cable development.

In light of the minuscule impact that a
change in our rules will cause, I see no
need to provide for a transition period,
These rules have restricted consumer
choices long enough without
counterveiling public interest benefit.
Separate Statement of Commissioner
Anne P. Jones re Report and Order irl
Docket 20988 and 21284--Cable
Television Syndicated Exclusivity and
Signal Carriage Rules

I concur in the decision to eliminate
these rules because I agree that the
extensive record developed in these
proceedings fails to show that they
serve any valid public policy purpose.
As well described in the Report and
Order, the rules owe their existence to
what now, with the benefit of hindsight,
-seems rather clearly to have been an
exaggerated fear of the threat posed by
cable television to television
broadcasters and their ability to serve
the public. The burden was therefore on
those who would retain the rules to
demonstrtte the need or desirability for
their retention in the public interest, and
in my judgment this burden was not mat.

The reason my vote is a concurrence
is that I do not fully agree with the
heavy implication in the Report and
Order that for some years into the future
the threat of harm to broadcast
television by cable is negligible.

'Whether this is true depends in large
measure on whether cable remains what
it has been: primarily a retransmission
mechanism. To the extent, however, that
cable begins to realize its great potential
as a mechanism for providing diverse
programming, as well as myriad other
services, it may be that our estimates of
a maximum 48% market penetration and
10% audience diversion nationwide will
prove too modest. I do not intend by this
caveat to imply that if cable begins to
pose a more substantial and Immediate
threat than the record shows it does
now the Commission shbuld respond,
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either at all or in any particular way. I
merely say that I believe cable's threat
to television broadcasting is more
problematical than the language of the
Report and Order seems to imply,
although I fully agree that on the present
record any such perceptible threat does
not justify retention of these rules.

On the matter of retransmission
consent, I wish to express my agreement
with the conclusion in the Report and
Order as to the effect of the 1976
amendments to the Copyright Act. I
have carefully considered the arguments
of NTIA and others and I continue to be
troubled by the argument that the
compensation required under the
present statutory scheme by
cablecasters to program owners is
unreasonably low. I have concluded,
however, that, Commission authority Ea
this area has been preempted by the
statutory compulsory licensing scheme
and arguments concerning the adequacy
of the compensation to program owners
under that scheme should be directed to
the Copyright Tribunal or to Congress-
and not to this agency.
[FR Doe- 80-27670 Filed 9-8-80: &45 am]
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DEPARTMENT OF TRANSPORTATION

Urban Mass Transportation
Administration

49 CFR Part 658

[Docket No. SO-G]

Project Management Procedures for
Grantees

AGENCY: Urban Mass Transportation
Administration, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Urban Mass
Transportation Administration (UMTA)
is proposing guidelines for its -grant in
aid recipients in the management of
their projects. The purpose of these
guidelines is to promote effective project
management and thereby ensure the
prudent use of Federal and local funds
in mass transit projects.
DATE: Comments must be received on or
before December 8,1980.
ADDRESS: Comments must be submitted
to UMTA Docket No. 80-G, 400 7th
Street, S.W., Washington, D.C. 25090. All
comments and suggestions received will
be available for examination in room
9320 at the above address between 8:30
a.m. and 5:00 p.m.,-Monday through
Friday. Recpipt of comments will be
acknowledged by UMTA if a self-
addressed stamped postcard is included
with each comment.
FOR FURTHER INFORMATION CONTACT:
Timothy Wolgast, (202) 426-4011.
SUPPLEMENTARY INFORMATION: All.
comments received before the
expiration of the c6mment period will be
considered before final action is taken
on this proposal. Comments received
after the expiration of the comment
period will be considered to the extent
feasible.

The administration has determined
that this regulation is not a significant
regulation, under the criteria in the DOT
Order for Improving Government
Regulations (44 FR 11042, February 26.
1979).

Under the DOT Order, a full
evaluation is not warranted because the
expected economic impact of the
proposed regulation is minimal. The-
Circular is a compilation of existing
policies, procedures, and interpretations
and does not introduce any new
material dealing with project
management.

The provisions of OMB Circular A-95
apply to this Notice of Proposed
Rulemaking. It covers the following
programs as listed in the Catalog of
Federal Domestic Assistance (CFDA):

20.205 Highway Research, Planning,
and Construction

20.500 Urban Mass Transportation
Capital Grants

20.501 U.M.T. Capital Improvement
Loans

20.503 U.M.T. Managerial Training -
Grants

20.504 Mass Transportation
Technology (R; & D. Program)

20.505 U.M.T. Technical Studies Grants
20.506 U.M.T. Demonstration Grants
20.507 U.M.T. Capital andOperating

Assistance Formula Grants
20.510 U.M.T. Planning Methods

Research and Development (U.T.P.S.)
Discussion of proposal: These

proposed guidelines provide external
project management guidance for
recipients pursuant to sections 3, 5, 6, 8.
and 10 of the Urban Mass
Transportation Act of 1964, as amended,
and Title 23, sections 103(c)(4) and 142.
The guidelines replace "Guidelines for
Project Administration," Exter-nal
Operating Manual, Chapter III, UMTA
1000.2, Chg. 2, dated March 11, 1974.
They also supersede UMTA C 2300.2.
"Letter of Credit Procedures for
Recipient Organizations Under the
Treasury Regional Disbursing Office
System," dated March 21, 1978.

The contents of the proposed
document include recipient
responsibilities for project supervision,
project reporting requirements,
amendments and budget revisions,
property management, record retention,
closeout procedures, suspension and
termination, financial management, cost
allocation plans, audits, payment
procedures, and special requirements.

-Recipients will be responsible for
maintaining adequate internal controls
in order to adequately safeguard grant
funds and resources. Recipients will

,also be-held responsible for
administration of the project and
compliance with terms and conditions of
the grant agreement and requirements
stated in these guidelines and other
applicable regulations and circulars.

Those items in the proposed circular
which are mandatory are indicated by
the words "shall," "required," and
"must." Those items which are included
as suggested fdrmats or procedures are
indicated by such words as "may,"
"should," or "would."

In consideration of the foregoing, it is
-proposed that Title 49 of the Code of
Federal Regulations be amended by
adding a new Part 658 to read as
follows:

PART 658-PROJECT MANAGEMENT
GUIDELINES FOR GRANTEES

Sec.
658.1 Purpose.

Sec.
658.3 Applicability.
658.5 Project management procedures for

grantees.
Appendix-UMTA Circular 5010.1-UMTA

Project Management Guidelines for
Grantees.

Authority: 49 U.S.C. § 1601 (the Urban
Mass Transportation Act of 1904, as
amended): 23 U.S.C. § 103 and § 142:42
U.S.C: § 7506; 49 CFR 1,51: OMB Circular No.
A-102, (42 FR 45828): Treasury Circular 1075
(31 CFR Part 205); DOT Order 4600.113.

§ 658.1 Purpose.
(a) This part prescribes UMTA

procedures and requirements for the
management of projects by recipients of
Federal financial assistance under
sections 3, 5, 6, 8, and 10 of the Urban
Mass Transportation Act of 1904, as
amended, and provisions of other laws
administered by the Urban Mass
Transportation Administrator,

(b) This part implements the project
and financial management provisions of
"OMB Circular A-102, with the exception
of Attachment 0, Procurement, and
Attachment B, Bonding and Insurance,
which are implemented by Part 660 of
this Chapter. This part also implements
the applicable provisions of Department
of Transportation Order 4600.9B,
"Uniform Administrative Requirements
for Grants-in-Aid to State and Local
Governments."

§ 658.3 Applicability.
(a) This part applies to all recipients

of-Federal financial assistance under
sections 3, 5, 6, 8, and 10 of the Urban
Mass Transportation Act of 1964, as
amended, sections 103(e)(4) and 142 of
Title 23 U.S.C., and section 175 of the
Clean Air Act Amendments of 1977.
§ 658.5 Project management procedures
for grantees.

In accepting Federal assistance, each
recipient to which this part applies ,
agrees to adhere to the procedures and
requirements of UMTA Circular 5010.1,
"Project Management Procedures for
Grantees," which is set out in Appendix
A.
Appendix-UMTA Project Management
Guidelines for Grantees (UMTA C 5010.1)

1. Purpose. This circular provides project
management guidance for grant recipients
pursuant to Sections 3, 5, 6, 8, and 10 of the
Urban Mass Transportation Act of 1904, as
amended. 49 U.S.C. § 1601 et seq.: Sections
103(e)(4) and 142 of Title 23 U.S.C., and § 175
of the Clean Air Act Amendments of 1977. 42
U.S.C. § 7505.

2. Cancellation. a, "Guidelines for Project
Administration," External Operating Manual
(EOMI, Chapter I11, UMTA 1000.2. Chg, 2.
dated 3-11-74.

b. UMTA C 2300.2, "Letter of Credit
Procedures for Recipient Organizations
Under the Treasury Regional Disbursing

. 60306'
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Office System." dated 3-21-78 (previously
issued as UMTA C 5200.1).

3. Refarences. a. Office of Management
and Budget [0MB) Circular A-102, "Uniform
Administrative Requirements for Grants-In-
Aid to State and Local Governments," dated
9-12-77.

b. Office of Management and Budget
(0MB) Circular A-110. "Uniform
Administrative Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals and Other Nonprofit
Organizations." dated 7-30-76.

c. Sections 3, 5, 6. 8,10 and 19 of the Urban
Mass Transportation Act of 1964. as
amended. 49 U.S.C. § 1601 et seq.

d. Title 23, United States Code. Highways.
e. Title 42. United States Code. The Public

Health and Welfare.
f. "Uniform Relocation Assistance and

Real Property Acquisition Policies Act of
1970." 42 U.S.C. § 4601 et seq.

g. Office of Management and Budget
(OMB) Circular A-21, Revised. "Cost
Principles for Educational Institutions," dated
2-26-79.

h. Federal Management Circular (FMC) 74-
4, "Cost Principles Applicable to Grants and
Contracts with State and Local
Governments," dated 7-18-74.

i. OMB Circular A-73, "Audit of Federal
Operations and Programs," dated 3-15-78.

j. Department of the Treasury Circular
1075,4th Revision, December. 1977.

k. Part 205, Chapter 11, Title 31 CFR.
L Chapter 2000, Part 6, Treasury Fiscal

Requirements Manual
m. UMTA C 1155.1, "UMTA Interim Equal

Employment Opportunity Policy and
Requirements for Grant Recipients," dated
12-30-77.

n. UMTA C 1160.1. "UMTA Guidelines for
Title VI Information Specific to UMTA
Programs," dated 12-30-77.

o. UMTA C 1165.1, "UMTA Interim
Minority Business Enterprise Policy and
Grant Requirements for Grant Recipients,"
dated 12-30-77.

p. UMTA C 4220.1. "Third-Part Contracting
Guidelines," in final drafting.

q. UMTA C 4530.1, "Land Acquisition and
Relocation Assistance Under the Urban Mass
Transportation Act of 1964. as amended,"
3-21-78.

r. OMB Circular A-122, "Cost Principles
for Non-Profit Organizations," dated 6-27-80.

s. Department of Health and Human
Services (HHS) Publication No. OASC-10, "A
Guide for Local Government Agencies--Cost
Principles and Procedures for Establishing
Cost Allocation Plans and Indirect Cost Rates
for Grants and Contracts with the Federal
Government." (Guides are also available for
universities and non-profit organizations.
They may be obtained from HEW Regional
Offices or the Government Printing Office
Washington, D.C.)

4. Background. This circular provides
general guidance relating to project
management procedures for grantees under
Sections 3, 5, 6. 8, and 10 of the Urban Mass
Transportation Act of 1964, as amended,
Sections 103(e](4) of 142 of Title 23 of the
United States Code (U.S.C.], and Section 175
of the Clean Air Act Admendments of 1977,
42 U.S.C. § 7505. These procedures are

intended to assist grantees In administering
UMTA.funded projects and meeting the
various grant responsibilities and reporting
requirements. For additional guidance on
specific areas such as civil rights, relocation.
cost principles, and third party contra -
refer to materials listed above in parag~p 3,
References. Recipients should also be aware
of the applicable environmental, elderly and
handicapped. and other regulatory
requirements.
Theodore C. Lutz,
Administrator.

Table of Contents

L Project Administration andlManagement
1. Introduction
2. Notice of Project Approval

a. Project Authority
b. Execution of Grant Agreement

3. Grantee Responsibilities for Project
Administration and Management

4. Project Reporting Requirements
a. Quarterly Progress Reports
b. Financial Reports
c. Minority Business Entrprise (MIBE)

Reports
d. Significant Events
e. Report Due Dates

5. Budget Revisions and Project Amendments
a. General
b. Budget Revisions
c. Approval Requirements for Budget

Revisions
d. Budget Format
e. Project Amendments
f. Required Documents-Amendments
g. Other Requirements-Amendments
h. Amendment Approval

6. Use and Disposition of Project Property
a. Definitions
b. Real Property Standards
c. Federally Owned Nonexpendable

Personal Property
d. Property Management Standards for

Other Nonexpendable Property
e. Disposition Standards for Other

Nonexpendable Property
f. Disposition Standards for Expendable

Personal Property
g. Property Management Controls and

Recordkeeping Procedures for
Nonexpendable Personal Property

h. Certification of Use of Project Equipment
7. Third Party Contracting
8. Retention of Project Records

a. Length of Retention
b. Retention Period
c. Transferring Records

9. Special Requirements
a. Hatch Act Requirements
b. Relocation Program Administration
c. Housing Replacement Requirements
d. Agreements-Relocation and/or

Rearrangement of Utilities and Facilities
e. Leasing Agreements-Project Equipment

and Facilities
f Advance Land Acquisition Loans
g. Copyrights and Rights in Data
h. Patent Rights
i. Published Reports

10. On-Site Inspections
a. UNMTA Project Team
b. Quarterly Project Management Meetings

11. Suspension of the Project

12. Termination of the Project
a. Termination For Cause
b. Termination For Convenience

13. Project Closeout Procedures
a. Final Financial Settlement
b. Adjustments to Federal Share of Costs
c. Final Financial Audit

Figures
Figure 1-1 Statement of Revenues and

Expenses
Figure 1-2 Section 8 Final Financial Status

Report

11. Financial Manaqem ent
1. Internal Controls

a. General
b. Accounting Survey
c. Internal Control Standards
d. Financial Management System

2. Cost Allocation Plan/Indirect Cost
Proposal

a. Definitions
b. T pes of Plans
c. Preparation of Plan
d. General Requirements
e. Specific Requirements
E Review of a Plan

3. Cost Standards
a. General
b. Allowable Costs

4. Program Income
a. General
b. Supporting Documentation

5. Financial Reporting Requirements
a. General
b. Disclosure Criteria
c. Financial Status Report (SF 269)
d. Report of Federal Cash Transactions [SF

272)
0. Audit

a. Introduction
b. Audit Contents
c. Audit Frequency
d. Audit Standards
e. Testing Cost Eligibility
E Irregularities
R. Audit Report Contents
h. Retention of Work Papers and Reports
I. UMTA Responsibilities
J. Third Party Contract Audits

Figures
Figure 11-1 Financial Status Report (SF 269]
Figure 11-2 Report of Federal Cash

Transactions (SF 272)

i1. Payment procedures
1. General

a. Payment Method
b. Restrictions
c. Interest Income

2. Letter of Credit Payment Method
a. Objectives
b. Policy -
c. Procedures to Apply for Letter of Credit
d. Recipient Organization Requirements
e. Deficient or Rejected SF183
f. Excessive or Premature Withdrawals
g. Revocation of Letter of Credit

3. Advance by Treasury Check
4. Reimbursement by Treasury Check
5. Request for Advance or Reimbursement

(SF 270)
a. General
b. Instructions
c. Review of SF 270

60307



60308- Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 1 Proposed Rules

6. Excessive Payments (Overpayments) to
-Grantees

FIgures

Figure 111-1 Designation of Depository for
Direct Deposit of Grant Funds

Figure 111-2 Authorized Signature Card for
Payment Voucher on Letter of Credit
(Standard Form 1194)

Figure 111-3 Request for Payment of Letter
of Credit and Status of Funds Report
(Standard Form 183)

Figure 111-4 Federal Cash Control Register
Figure M---Sa Request for Advance or

Reimbursement (SF 270] .
Figure Il-5b Request for Advance or

Reimbursement (SF 270)
Appendix 1 Questions and Answers on

Cost Allocation Plans
Appendix 2 Sample Cost Allocation Plans
Appendix 3 Allowable Costs'

CHAPTER I-PROJECT
ADMINISTRATION
I. Project Administration and
Management

1. Introduction. This circular is
intended to provide grantees with
procedures and guidelines to be applied.
in administering UMTA grants,
cooperative agreements, and/or loans,
(hereafter collectively referred to as
"grants") and addresses projects under
Sections 3, 5, 6, 8, and 10 of the Urban
Mass Transportation Act of 1964 as
amended, Title 23 U.S.C. Sections
103(c)(4] and (142), and Section 175 of
the Clean Air Act Amendments of 1977,
42 U.S.C. § 7505.

Chapter I of this circular deals with
Project Administration and
Management, Chapter II with Financial'
Management, and Chapter III with
Payment Procedures. The terms grantee
and recipient as used hereafter apply to
all assistance recipients. The term
"project" refers to the grant or
cooperative agreement project described
in the agreement signed by UMTA and
the recipient.

2. Notice of Project Approval. When a
project has been approved, the recipient
is notified of that approval by a letter
from UMTA. This letter also sets forth
any special conditions under which the
project is approved and transmits copies
of the grant agreement and the approved
project budget. Effective on the date of
the approval letter, the recipient may
begin to incur costs on the project.
However, requisistions for Federal grant
or loan funds will not be honored until
the grant or loan agreement has been
executed by both UMTA and the
grantee. In addition; for Section 3 and
Section 5 projects, a proper authorizing
resolution must be received by UMTA
before requisitions will be paid.

a. Project Authority. In general, the
UMTA regional offices are the
responsible UMTA authorities in project

management for all projects except
those under Sections 6, 10, and 11,
responsibility for which remains *ith
UMTA headquarters offices in
Washington, D.C. Regional offices
should be kept informed of the status of
those projects for which headquarters
offices are responsible.

b. Execution of Grant Agreement. The
cognizant UMTA office will send four
copies of the grant agreement to the
recipient after project approval. The
recipient should execute and date the
copies in accordance with the
instructions provided and return two of
them to the appropriate UMTA office.
UMTA must be advised promptly if the
grant document cannot be executed by
the recipient within 60 days.

3. Grantee Responsibilities for Project
Administration and Management. The
recipient is responsible for
administration and management of the
project and compliance with terms and
conditions of the grant agreement and
the requirements stated in this circular
and other applicable circulars and
regulations. It is the responsibility of the
recipient to: a. Provide continuous
administrative and management
direction, of project operations;

b. Provide, directly or by contract,
adequate technical inspection and
supervision by qualified professionals of
all work in progress,

c. Assure conformity to grant
agreements, applicable statutes, codes,
ordinances, and safety standards.

d. Maintain the project work schedule
developed during the first quarter of the
project and constantly monitor the
performance to assure that schedules
are met and other performance goals are
being achieved.
- e. Keep expenditures within the latest

approved project budget;,
f. Assure compliance with UMTA

requirements on the part of agencies,
consultants, contractors, and
subcontractors working under approved
third party contracts or interagency
agreements; and

g. Request and withdraw Federal cash
only in amounts and at times as needed
to make payments that are immediately
due and payable.

4. Project Reporting Requirements.
UMTA requires s6veral types of reports
in order to adequately monitor project
progress. The procedures are designed
to place responsibility on recipients for
management of day-to-day operations of
UMTA grant-supported projects.

a. Quarterly Progress Reports. UMTA
requires quarterly progress performance
reports on all projects except Section 5
Operating. Recipients of Section 5
Operating Assistance grants need only
submit a quarterly Statement of

Revenues and Expenses instead of a
quarterly progress report (Figure 1-1 Is a
sample of a Statement of Revenues and
Expenses). UMTA may also require
other special reports or quarterly project
management meetings due to the
magnitude and complexity of major
projects, Final project reports are
required before grant closeout and are
briefly discussed in paragraph 1-13,

As a minimum, each quarterly
performance report shall address the
following, relating the narrative to
individual budget line items, (1) A
comparison of actual accomplishments
to the objectives established for the
period. Accomplishments should include
items such as specifications written,
bids solicited, bid protests,.contracts
awarded, equipment received, and
equipment disposed of. For planning
projects, accomplishments should
include items such as major work tasks
started, completed, or in progress for
eachbudget line item; also, the percent
of work completed and the percent of
the budget expanded by budget line
items should be included. Where
possible, accomplishments (represented
by quantitative data such as hours
worked, units, tasks, or sections
completed, etc.) should be related to
expenditures for the same period.
Recipients must submit an activity
schedule (bar chart, critical path exhibit)
by the time the first quarterly report i
su bmitted;

(2) Reasons why objectives were not
met, identifying problem areas and the
planned approach to resolution of the
problems;

(3) Other pertinent information
including, when appropriate, analysis
and explanation of cost overruns or high
cost units;

(4) Significant events affecting the
project, both positively and negatively:

(5) Projected activities for the next
quarter and steps anticipated In carrying
them out;

(6) Changes in scope, budget, and
activities since last quarter;

(7) Anticipated changes in upcoming
activities whether or nor prior approval
or amendments are needed; and

(8] Estimated completion dates,
percent complete, and funds required for
completion (not required for Section 8
projects).

Photographs, though not required, are
helpful in evaluating progress on capital
projects.

b. Financial Reports. Financial reports
may either be in the form of a Financial
Status Report or a Report of Federal
Cash Transactions. These reports are
discussed separately in Chapter II of
this circular and should accompany the
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quarterly progress reports when
submitted to UMTA.

c. Minority Business Enterprise
(MBE) Reports. UMTA C 1165.1 contains
requirements for quarterly MBE reports.
Grantees may submit such reports
together with the other quarterly reports
described herein. See UMTA C 1165.1
for details on the MBE reports, including
applicable threshold limits.

d. Significant Events. Between
required quarterly progress reporting
dates, events may occur which
significantly impact the project.

Reporting shall include events which
will either delay completion of the
project or will otherwise impact the
attainment of the project objectives or
schedule. In such cases, the recipient
shall inform the cognizant UMTA office
as soon as possible (normally within a
week] after such conditions develop.
Conditions in this category include: (1)
Problems, delays, or adverse conditions
which will materially affect the ability
to attain program objectives, prevent the
meeting of time schedules and goals, or
preclude the attainment of project work
units by established time periods. This
disclosure should convey the action
taken or contemplated, and any Federal
assistance needed to resolve the
situation.

(2) Favorable developments or events
which enable meeting time schedules
and goals sooner than anticipated or
producing more work units than
originally projected.

e. Report Due Dates. Quarterly reports
are to be submitted to the cognizant
program office within 30 days after the
end of the calendar quarter. At year-
end, grantees may submit reports within
90 days of the end of the period. The
original and one copy of each report
should be submitted to the appropriate
office. (For Section 175 grants, one copy
of the report should also be sent to
EPA.) Note thatpayments may be
withheldforfailure to submit these
reports on time.

5. Budget Revisions and Project
Amendments.-a. General. A grant
obligates the recipient to undertake and
complete the project as described in the
grant agreement. The grant budget, as
used in this circular, means the
approved financial plan for both UMTA
and recipient shares to carry out the
purpose of the grant. This plan is the
financial expression of the approved
project. During the course of the project
it may become necessary to revise the
budget or amend the grant agreement.

b. Budget Revisions. A budget
revision is defined as a transfer of funds
between direct or indirect cost line
items which does not affect the scope,
design, or total dollar amount of the

project. The approved project budget is
enclosed with the project approval
letter. The recipient is responsible for
controlling and monitoring all project
undertakings to ensure they are in
accordance with the approved budget.
Recipients must obtain UMTA
concurrence for budget revisions if the
proposed revisions meet the criteria
contained in paragraph 5c below. All
requests for budget revisions should be
sent to the appropriate UMTA regional
or headquarters office. Recipients
should notify the appropriate UMTA
office of all budget revisions even if no
prior UMTA approval is required.

c. Approval Requirements for Budget
Revisions. The recipient must request
prior approval from UMTA for certain
proposed budget revisions. Approval
requests should be sent to the
appropriate LJMTA office. Requests
must be made whenever (1) The Federal
share exceeds $100,000 and the
cumulative amount of transfers in the
proposed revision among direct cost
categories exceeds or is expected to
exceed ten percent of the total grant
budget. No transfer is permitted which
would cause UMTA funds to be used for
purposes other than those specified in
the grant agreement;

(2) The revision involves the transfer
of amounts between indirect and direct
costs;

(3) The revisions pertain to the
addition, or deletion of items requiring
approval in accordance with the
provisions of Federal Management
Circular 74-4, "Cost Principles
Applicable to Grants and Contracts
With State and Local Governments" or
Office of Management and Budget
Circular A-21, Revised, "Cost Principles
for Educational Institutions." This
includes equipment items; or

(4) The revision would transfer funds
between construction and
nonconstruction work.

d. Budget Format. If a revised budget
is required, it should include the same
overall information as the current
approved project budget. It is
recommended the revised budget follow
a three column format: Column A, the
current approved budget, Column B, the
change in each line item, and Column C,
the revised budget line items (Column A
plus Column B). In accordance with the
above, the original and two copies of a
proposed revision, dated, numbered
consecutively, together with an
explanation of each change, should be
submitted to UMTA for approval. This
explanation should identify and fully
explain those events which have made a
budget revision necessary and their
impact on the project. In cases where
the recipient makes a change in the

project budget which does not require
prior UMTA approval under paragraph
5c above, a copy of the revised budget
and an explanation should be submitted
to UMTA as part of the next quarterly
progress report, for information
purposes only.

e. Project Amendments. Project
amendments are required when the
recipient desires to:

(1) Change the scope of the project;
(2) Alter the design of the project;
(3) Increase the amount of Federal

funds; or
(4) Change administrative procedures.
These activities may be undertaken

prior to the issuance of an amendment,
if opprovedin writing, in advance, by
UMTA.

f. Required Documents-
Amendments. Any request to amend the
grant must be submitted by letter to the
appropriate UMTA regional or
headquarters office. Grant amendment
requests should contain an original and
one copy of:

(1) A letter of request;
(2) Specific identification,

explanation, and justification of the
change in scope of project, design, or
funding;

(3) A revised Standard Form (SF] 424
if there is a change in the grant amount
or the project period;

(4) A proposed revised budget and
budget form 80-RO-186, and

(5) If required, evidence of the
availability of appropriate local
matching funds.

Note that amendments to transfer a
grantee to the letter of credit payment
method do not require these documents.

g. OtherRequirements-Amendments.
Upon submission by the recipient of a
proposed change, and depending on the
extent of the change in scope, design,
and funding being proposed, UMTA will
determine whether it is necessary to
hold new public hearings, prepare a new
environmental impact statement, revise
the annual element of the
Transportation Improvement Plan (TIP),
require possible local action by the
planning organization, and/or submit
additional documentation. Additionally,
a new 13(c) certification by the U.S.
Department of Labor may be required
for Section 3 and Section 5 projects.

h. Amendment Approval, Approval of
an increase in funding for a Federal
grant or loan, or a change in project
scope will depend upon the adequacy of
the justification presented by the
recipient and the availability of funds.

a. Use and Disposition of Project
Property.-a. Definitions. The following
definitions apply for TMUTA property
management standards: (1) Real
propert. Real property means land,
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. including land improvements, structures,
and appurtenances affixed thereto,
excluding movable machinery and
equipment.

(2) Personalproperty. Personal
property of any kind except real
property. It may be tangible-having
physical existence, or intangible-having-
no physical existence, such as patents,
inventions, and copyrights.

(3) Nonexpendable personal property.
Nonexpendable personal property
means tangible personal property
having a useful life of more than one
year and an acquisition cost 6f $300 or
more per unit. Recipients subject to
Accounting Standards Board regulations
may use the CASB standard of $500 or
more per item and a useful life of two or
more years.

(4) Expendable person aproperty.
Expendable personal property refers to
all tangible personal property other than
nonexpendable property.

b. Real Property Standards. The
following requirements concern the use
and disposition of real property funded
partly or wholly by UMTA: (I) Title to
real property shall be vested in the
recipient subject to the condition that
the recipient shall use the real property
for the authorized purpose of the
original grant as long as needed.

(2) The recipient shall obtain approval
by UMTA for the use of the real
property in other projects when the
grantee determines that the property is
no longer needed for the original grant
purposes. Use in other projects shall be
limited to those under other Federal
grant programs, or programs that have
purposes consistent with those
authorized for support by the grantor.

(3) When the real property is no
longer needed as provided, in (1) and (2)
above, the recipient shall request
disposition instructions from UMTA.
The recipient will receive one of the
following disposition instructions from
UMTA: (a) The recipient may be
permitted to retain title after it
compensates UMTA in an amount
computed by applying the Federal
percentage of participation in the cost of
the original project to the fair market
value of the property.

(b) The recipient maybe directed to
sell the property and pay UMTA an
amount computed by applying the
Federal percentage of participation in
the cost of the original project to the
proceeds from sale (after deducting
actual and reasonable selling and fix-up
expenses, if any, from the sales
proceeds). When the recipient is
authorized or required to sell the
property, proper sales procedures shall
be established that provide for

competition to the-extent practicable
and result in the highest possible return,

(c) The recipient may be directed to
transfer title to the property to UMTA
provided that in such cases the recipient
shall be entitled to compensation
computed by applying the recipient's
percentage of participation in the cost of
the program or project to the current fair
market value of the property.

c. Federally Owned Nonexpendable
PersonalProperty. Title to federally
owned property remains vested in the
Federal Government. Recipients shall
submit annually, an inventory listing of
federally owned property in their
custody to the Federal agency. Upon
completion of the agreement, or when
the property is no longer needed, the
grantee shall report the property to
UMTA for further agency utilization.
UMTA will issue appropriate
disposition instructions to the recipient
after completion of the agency's review.

d. Property Management Standards
for Other Nonexpendable Property.
Nonexpendable perponal property
acquired entirely with local fund is the
property of the recipient. Recipients are
free to use and dispose of this property
as they see fit unless the property is
included as revenue financing for a
subsequent grant. When other
nonexpendable tangible property is
acquired by a recipient with project
funds, title shall not be taken by UMTA
but shall vest in the grantee subject to
the following conditions: (1) Right to
transfer title. For items of
nonexpendable personal property
having a unit acquisition cost of $1,000
or more, UMTA may reserve the right to
require the grantee to transfer the title to
the Federal Government or to a third
party named by UMTA when such third
party is otherwise eligible under existing
statutes. Under such.conditions the
pioperty shall be appropriately
identified in the .grant or otherwise
made known to the grantee in writing.
UMTA will issue disposition
insturctions within 120 calendar days
after the end of the Federal support of
the project for which it Was acquired.

(2) If UMTA does not reserve the right
to transfer title, the grantee shall use the
property in the project or program for
which it was acquired as long as
needed, whether ornot the project or
program continues to be supported by
Federal funds. When no longer needed
for the original project or program, the
recipient shall use the property in
connection with its other federally
sponsored activities, in the following
order of priority: (a) Activities
sponsored by UMTA.'

(b) Activities sponsored'by other
Federal agencies.

(3) Shared Use. During the time that
nonexpendable personal property is
used on the project or program for which
it was acquired, the grantee shall makq
it available for use on other projects or
programs if sudh other use will not
interfere with the work on the project or
program for which the property was
originally acquired. First preference for
such other use shall be given to other
projects or programs sponsored by
UMTA; second preference shall be given
to projects or programs sponsored by
other Federal agencies. If the property Is
owned by the Federal Government, use
on other activities not sponsored by the
Federal Government shall be
permissible if authorized by UMTA.
User charges should be considered if
appropriate.

(4) Insurance. For captial grants the
grantees must maiiltaln insurance/self-
insurance adequate to cover facilities
and/or equipment during the useful life,
When the insured property is damaged
or destroyed, UMTA must be
reimbursed for its shar of the insured
claim.

e. Disposition Standards for Othe,
Nonexpendable Property. When the
recipient no longer needs the property
for which it maintained title, nor uses
he propertyin connection with Its other
sponsored activities, the property shall
be disposed of in accordance with the
following standards:

(1) For nonexpendable property with a
unit acquisition cost of less than $1,000:
The recipient may use the property for
other activities without reimbursement
to UMTA or sell the property and retain
the proceeds.

(2) For nonexpendable personal
property with a unit acquisition cost of
$1,000 or more the recipient must
request disposition instructions from
UMTA. The request for instructions
should include the following
information: a list of the equipment to be
disposed, individual dates of purchase-
unit acquisition cost, current fair market
value, current condition of the
equipment, and proposed disposition.
The UMTA project manager will issue
instructions to the recipient within 120
days with regard to the following
procedures: (a) If the grantee is
instructed to ship the property
elsewhere, the grantee wil be
reimbursed by the benefiting Federal
agency with an amount computed by
applying the percentage of the grantee's
participation in the grant program to the
current fair-market value of the
property, plus any shipping or Interim
storage costs incurred

(b) If.the grantee is instructed to
otherwise dispose of the property, it will
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be reimbursed by UMTA for such costs
incurred in its disposition.

(c) If disposition instructions are not
issued within 120 calendar days after
reporting, the grantee must sell the
property and reimburse UMTA an
amount computed by applying the
percentage of Federal participation in
the cost of the original project or
program. The grantee will be permitted
to retain $100 or 10 percent of the
proceeds, whichever is greater, for the
grantee's selling and handling expenses.

(d] The project to be credited in a
disposition action is the project under
which the property was purchased.

f. Disposition Standards for
Expendable Personal Property. When
the total inventory value of expendable
personal property for which the grantee
has title exceeds $1,000 at the end or
termination of the Federal grant, the
recipient may retain the property for its
own use or sell the property. In either
case, the recipient must compensate
UMTA for the Federal share in the cost.
The amount of compensation is
computed by applying the percentage of
Federal participation in the grant to the
current fair-market value of the
property.

g. Property Management Controls and
Record Keeping Procedures for
Nonexpendable Personal Property. The
recipient must maintain adequate
control over its nonexpendable personal
property. At a minimum, the recipient
shall meet the following requirements:
(1) Property records must be maintained
accurately and provide for a description
of the property, manufacturer's serial
number or other identification number,
acquisition date and cost, source of the
property, percentage of Federal funds
used in the purchase of property,
location, use, and condition of the
property, and ultimate disposition data
including sales price or the method used
to determine current fair market value if
the grantee reimburses UMTA for its
share;

(2) A physical inventory of property
must be taken and the results reconciled
with the property records at least once
every two years to verify the existence,
current utilization, and continued need
for the property;

(3) A control system must be in effect
to insure adequate safeguards to prevent
loss, damage, or theft to the property.
Any loss, damage, or theft of
nonexpendable property must be
investigated, fully documented, and if
UMTA-owned, reported to UMTA.
UMTA must be reimbursed for the
Federal share of the fair market value of
this property.

(4) Adequate maintenance procedures
must be implemented to keep the
property in good condition; and

(5) Proper sales procedures must be
established for unneeded property to
assure competition and the highest
possible returns.

h. Certification of Use of Project
EquipmenL At the start of each calendar
year, UMTA recipients must submit to
the appropriate UMTA regional office a
Certification of Use of Project
Equipment. The certification is cnly for
the useful life of project facilities/
equipment, beginning with the date of
purchase/installation of such items, and
is dependent on the maintenance of an
adequate property management record
system. This certification should state
by individual items under each grant
that* (1) Equipment and facilities
acquired under the grant continue to be
used for the purpose for which the grant
was approved,

(2) Equipment and facilities do not
exceed the needs of the transit
operations:

(3) None of the equipment or facilities
have been sold, damaged, lost, or
otherwise taken out of transit service;

(4) A physical inventory and
verification has been taken at least once
during the preceding two year period;
and

(5) Exceptions to the above reporting
items must be fully explained (e.g., the
date the item was sold, buyer's name,
and price paid.)

In addition, UMTA may request to
examine the property or require a copy
of the physical inventory of
nonexpendable property be forwarded
to UMTA is it is determined to be
necessary or if the grantee is not
submitting the annual certification.

7. Third Party Contracting. Third
party contracts are those entered into by
the recipient for the procurement of
supplies, equipment, construction, and
other services required to execute a
grant project. Recipients must follow
certain procedures to insure that these
materials and services are obtained in
free and open competition, prices are
fair and reasonable, and are in
compliance with the provisions of
applicable Federal, State, and local
laws. this includes affording
procurement opportunities to minority
business enterprises. For information on
specific third party contracting
standards, see OMB Circular A-102,
Attachment 0 [UMTA is currently
drafting guidelines to implement OMB
Circular A-102 Procurement Standards
which will shortly be released to UMTA
grantees).

8. Retention of Project Records.-a.
Length of Retention. Financial records,

supporting documentation, statistical
records, and all other records pertinent
to a grant must be retained by recipients
and made readily available to
authorized representatives of the U.S.
Department of Transportation and/or
the Comptroller General of the United
States for a period of three years after
completion of the project, with the
following qualifications: (1) If any
litigation, claim, or audit is started
before expiration of the three-year
period, the records must be retained
until all litigation, claims, or audit
findings involving the records have been
resolved.

(2) Records for nonexpendable
property acquired with Federal funds
must be retained for three years after
final disposition.

(3) When records are transferred to, or
maintained by UMTA, the three-year
retention requirement does not apply.

b. Retention Period. The retention
period starts on the date of submission
of the final expenditure report, or on the
date of submission of the annual
Financial Status Report for grants that
are renewed annually. Recipients
desiring to substitute microfilm copies
for original records should obtain prior
approval from the appropriate UMTA
program office.

c. Transferring Records. UMTA may
request recipients to transfer certain
records to UMTA's custody when it is
determined that such records have long-
term retention value. To avoid duplicate
recordkeeping. UMTA may request that
recipients retain records continuously
needed for joint use.

9. Special Requirements.-a. Hatch
Act Requirements. Chapter 15 of Title 5
of the United States Code (Hatch Act)
provides that all State or local agency
employees who are engaged in an
activity financed by Federal
Government grants or loans may not be
candidates for elective office, or use
their positions to influence public
elections. Furthermore, those State and
local agencies receiving Federal
assistance are prohibited from coercing
their employees into making political
contributions. Exceptions to the general
Hatch Act prohibition do exist, such as
that for persons holding elective office.
State and local agencies should contact
the appropriate UMTA Regional
Counsel or the Office of Chief Counsel if
they have any questions about the
specific applicability of these provisions
to their situation.

b. Relocation Program
Administration. The Uniform Relocation
Assistance and Real Property
Acquisition Policies Act of 1970, as
amended (42 U.S.C. 4601 et. seq.]
authorizes grants for relocation
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payments to carry out an approved
program for the relocation of families,
individuals, businesss concerns, and
non-profit organizations. When a projec
involves relocation or land acquisition,
the grantee must submit a certification
of compliance with that Actas part of
the grant application.

The certification of compliance is
acquired by the recipient at the local
and/or State level. The grantee should
refer to UMTA Circular 4530.1, "Land
Acquisition and Relocation Assistance
Under The Urban Mass Transportation
Act of 1964, as amended" for further
instructions.

c. Housing Replacement
Requirements. No person can be
displaced from his/her residence
because of a project until the grantee
has made decent, safe, and sanitary
replacement housing available to them.
Such replacement housing must be
located in areas generally not less
desirable with respect to public utilities
and public and commercial facilities,
reasonably accessible to their places of
employment, at rents or prices within
their financial means, and must be fair
housing (i.e., open to all persons
regardless of race, color, religion, sex, or
national origin). No grant agreement
which'involves displacement will be
awarded without UMTA's prior
approval of a relocation plan. UMTA
will not give such concurrence until it
has determined that adequate
replacement housing has been made
available to all persons to bd displaced.
When relQcation is involved in the
project, grantees must follow
instructions contained in UMTA C
4530.1. UMTA may waive these
requirements at its discretion. Where
State or local law conflicts with Federal
law, the grantee must comply with
Federal law in order to be reimbursed.
Costs incurred to comply with State
laws which are not expressly authorized
by Federal law are not eligible project
costs.

d. Agreements-Relocation and/or.
Rearrangement of Utilities and
Facilities. The construction of transit
systems may require the relocation and]
or rearrangement of privately and
publicly owned facilities. These
facilities include, but are not limited to:
(1) systems- and physical plant for
producing, transmitting or distributing
communications, electricity, gas, oil,
crude products, water, steam, waste,
storm water, or other like substances; (2
publicly owned fire and police signal
systems; and (3) railroadsand streets,
which directly or indirectly serve the
public or any part thereof. Relocating
and/or rearranging utilities and facilitie

necessary to accommodate an UMTA
funded transit system may be
considered an UMTA project activity
and thereby legally eligible for funding
from the UMTA share of project funds
(UMTA funding). Exception to this
includes those situations where State or
local Jaw expressly prohibits the
financing of such-by the public entity.
Additional information is contained in
UMTA C 4530.1.

(1] Eligibility For UMTA Funding. In
order to qualify for UMTA funding, the
recipient must execute an agreement for
relocating or rearranging facilities with
the entity responsible for the facilities
prescribing the procedures for the
relocation and/or rearrangement of the
facilities for the purpose of
accommodating the construction of the
UMTA funded project. These
agreements are distinguishable from
third party contracts in that: (a) Only
actual allowable, allocable, and
reasonable costs are reimbursable, and
no profit is allowed; and

[b) Reimbursement is limited to the
amount necessary to relocate and/or
rearrange the facilities to effect a
condition equal to the existing utility
facilities. Generally, reimbursement
would not provide for greater capacity.
capability, durability, efficiency or
function, or other betterments.
Agreements with governmental entities
are further distinguishable in that
"overhead" type cost are not eligibile fo r
reimbursement from UMTA funds.

e. Leasing Agreements-Project
Equipment and Facilities. The recipient
may enter into a contract for the leasing
of its project equipment and facilities
with a private operator. Under this
arrangement the recipient should
include the following provisions in the
proposed lease agreement: (1) Unless
otherwise agreed to by UMTA, projebt
equipment shall be operated by the
lessee to serve the best interest and
welfare of the project sponsor and the
public.

(2) Lessee shall maintain project
equipment at a high level of cleanliness,
safety, and mechanical soundness under
maintenance prdcedures outlined by the
project sponsor. The project sponsor
and/or UMTA shall have the right to
conduct periodic maintenance
inspections for the purpose of
confirming the existence, condition, and
the proper maintenance of the project
equipment.

(3] Title to'the project equipment shall
I at all times remain with the recipient.

Upon termination of the lease agreement
or if the lessee goes out of business, the
project equipment shall be returned to
the project sponsor in the same
condition as when it was received by

the lessee, reasonable wear and tear
resulting from use thereof alone
excepted.

(4) Lessee shall carry proper
insurance covering losses that may be
incurred as a result of the operation and
maintenance of project equipment, and
the project sponsor shall be a named-
insured upon any such insurance
policies maintained by lessee. Lessee
shall provide project sponsor with
certificates indicating that such
ingurance is in effect,

f. Advance LndAcquisition Loans.
The Urban Mass Transportation Act or
1964, as amended, authorizes UMTA to
make loans to States, local public
bodies, and agencies thereof to finance
the acquisition of real property and
interests in real property for use as
right-of-ways, station sites, and related
purposes. Projects funded as loans are
managed similarly to grant projects with
the following minor exceptions: (1)
Actual construction, of mass
transportati6n facilities must begin
within 10 years from the date of the
loan;

(2) Loans are to be repaid at the end
of the ten-year period in cash, in one
lump sum of both principal and interest;
and,

(3) Within the ten-year period, a loan
can be converted to a capital grant.

For further information the grantee
should contact the cognizant UMTA
regional office.

g. Copyrights and Rights in Data. All"subject data" first produced in the
performance of an UMTA grant is the
sole property of UMTA, The recipient
agrees not to assert any rights or equity
and not to establish any claims to
statutory copyright in such data, Except
for its own internal use, the recipient
may not publish or reproduce such data
or authorize others to do so without the
written consent of UMTA until such
time as UMTA may have released such
data to the public. This requirement is
waived for Section 6 grants to
educational institutions.

h. Patent Rights. All recipients must
notify the appropriate UMTA office of
any inventions, improvements, or
discqveries conceived or actually
reduced to practice by the recipient or
its employees in the course of or under
the terms of this contract. UMTA
determines whether or not and where a
patent application will be filed, as well
as the disposition of all rights In such
inventions, improvements and/or
discoveries, including title to and rights
under any patent application or patent
that may be issued. The determination
of UMTA on all these matters will be
accepted as final, and the recipient
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agrees that it will be execute all
documents to effect the determination.

i. Published Reports. The following
statement must appear on the cover or
title page of any published report
concerning UMTA projects: "The
preparation of this report has been
financed in part through a grant from the
U.S. Department of Transportation,
Urban Mass Transportation
Administration, under the Urban Mass
Transportation Act of 1964, as
amended."10. On-site Inspections. UMTA may
conduct periodic on-site inspections of
projects to evaluate the effectiveness of
the recipient's arrangement for
supervision and inspection and to
evaluate the work done on the project
and adherance to the grant agreement.
In addition, site visits may be made
when information received from a
recipient indicates an event with
significant impact on the project. On-site
inspections may also be made to
determine whether civil rights laws,
regulations, and agreements are
adequately carried out. Inspection of
and concurence by UMTA in project
work does not relieve the recipient of its
responsibilites and liabilities.

a. UMTA Project Team. UMTA may
assign a project team from within its
office to monitor projects under its
authority. This team will work directly
with the recipient in project monitoring,
planning, development, and
implementation.

b. Quarterly Project Management
Meetings. Quarterly project
management meetings may also be
instituted with selected recipients. The
quarterly meetings, to be held by the
respective UMTA regions, in
cooperation with the appropriate
headquarters offices, provide
construction management briefings,
status/progress reports on the project,
discussion of all accomplishments and
problems, and site inspection if
appropriate. These meetings do not
replace quarterly written reports unless
a specific exemption is granted by
UMTA.

11. Suspension of the Project. If
UMTA determines that the recipient has
failed to comply with the terms and
conditions of the grant agreement,
including the civil rights requirements,
UMTA will notify the recipient in
writing of its intent to suspend the grant.
UMTA may withhold further payments
and/or prohibit the recipient from
incurring additional obligations pending
corrective action by the recipient or a
decision to terminate the project for
cause. This includes work being
performed by third party contractors or
consultants. Suspension will not

invalidate obligations properly incurred
by the grantee and concurred in by
UMTAprior to the date of suspension
and/or termination, to the extent that
they are noncancellable. The recipient
may appeal. The appeal is made to the
appropriate UMTA regional or
headquarters office. Upon receipt of the
appeal, UMTA will make a decision.

12. Termination of the Project. A
project may be terminated either for
convenience or cause, a. Termination
For Cause. UMTA may terminate the
grant, in whole or in part, at any time
before project completion, whenever it
determines that the grantee has failed to
comply with the conditions of the grant
including civil rights compliance or
failure to make reasonable progress.
UMTA will promptly notify the recipient
in writing of its intent to terminate and
the reasons thereof and the effective
date. The recipient may appeal. Upon
receipt and evaluation of the appeal,
UMTA will render itq final decision on
the termination of the project including
the effectve date. Payments made to the
recipient or recoveries by UMTA will be
in accordance with the terms of the
grant agreement and the legal rights and
liabilities of both parties as defined in
the agreement.

b. Termination For Convenience.
UMTA or the recipient may terminate a
grant in whole or in part, when both
parties agree that the continuation of the
project would not produce results
commensurate with the further
expenditure of funds. Both parties must
agree upon the termination conditions,
including the effective date and, in case
of partial terminations, the portions to
be terminated. The recipient may not
incur new obligations for the terminated
portion after the effective date and must
cancel as many outstanding obligations
as possible. UMTA will evaluate each
noncancellable obligation to determine
its eligibility for inclusion in project
costs. Settlement will be made in
accordance with the terms and
conditions of the grant agreement.
UMTA allows full credit to the recipient
for the Federal share of the
noncancellable obligations properly
incurred by the recipient prior to
termination.

13. Project Closeout Procedures.
Closeout is the process by which UMTA
determines that all responsibilites and
work by the recipient have been
completed. Grant projects should be
closed out within 90 days after
completion of the activity for which the
project was funded. Closeout marks the
last stage in the life cycle of an UMTA
project. Final closeout activity will begin
immediately after all costs are incurred

on the project and all work activities
under the project are completed and
accepted by UMTA. For EPA Section
175 grants, closeout must be concurred
in by EPA.

Property records must be maintained
as long as the property is used by the
grantee, even if the grant has been
closed. Such property must be included
in the certification of property.

a. Final Financial Settlement.
Recipients must immediately notify
UMTA when all project activities have
been completed and all costs for these
activities have been incurred. UNMTA
will then initiate final financial
settlement of the project. Project
settlement will include:. (1] On-site
inspection of the project by an UMTA
representative, where appropriate;

(2) Preparation and submission to
LI.TA of the recipient's certification of
project completion within 90 days of
such completion. The following
information is required for all projects
and should be submitted to the
appropriate program office;

(a) A final Request for Advance or
Reimbursement (SF 270), if the
requisition method of receiving funds is
utilized, or a final Request for Payment
on Letter of Credit (SF 183] if paid by
Letter of Credit-marked last
requisition/request before close-out, or
a check payable to the Urban Mass
Transportation Administration for the
full amount of any Federal grant funds
received by the grantee but unexpended
(necessary adjustments to the Federal
share of costs will be made during the
final audit review);

(b) A list of equipment purchased for
the project, identified individually by
serial number or other distinguishing
designation and a description of
disposition. if any. The grantee must
follow the procedures in Chapter 1-6 for
disposing of nonexpendable personal
property. If applicable, an invention
statement should also be submitted;

(c) A final Financial Status Report, (SF
269]. Section 8 projects require a
Financial Status Report only at project
closeout. See Figure 1-2 for an example
of a completed Section 8 Financial
Status Report.

(d] A Report of Federal Cash
Transactions. (SF 272] if applicable;

(e] Final project budget, if different
from the latest approved budget;

(f) For Section 5 Operating Assistance
Grants only-a copy of a final audit
report; and

(g) Other reports, such as a final
progress report, if required as a
condition of the grant.

b. Adjustments to Federal Share of
Costs. Necessary adjustments to the
Federal share of cost will be made after
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receipt and analysis of the required
close-out information by the appropriate
UMTA office. Final project audits will
be initiated by UMTA upon receipt of
the project closeout information listed in
paragraph 13a(2).

b. Final Financial Audit. A final
financial audit of the books and
accognts will be arranged by the
appropriate UMTA office and any audit
findings settled. UMTA retains the right
to recover any costs disallowed as a
result of final audit. The project will be
considered closed when UMTA notifies
the recipient and forwards final grant
payments, or when an appropriate
refund of Federal grant funds has been
received from the grantee and
acknowlealged by UMTA. This occurs
after resolution of all audit findings.

Additional information on Final
Audits is located in Chapter II,-
paragraph 6h(3).

BILLING CODE 4910-57-M
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(SAMPLE)

STATEMENT OF REVENUES AND EXPENSES
Tonawanda Regional Transit Authority
January 1, 1977 through June 30, 1977

$404,400

Transportation
Maintenance & Equipment
Traffic and Advertising
Administrative & General
Insurance and Safety
Taxes and Rents
Depreciation & Amortization
Interest

$150,200
95,000
5,000

41,300
15,000
12,900
83,000
2,000

- (Ineligible)
- (Contra Expense)

Revenues:

Passenger Farebox
Tokens & Transfers
Charter Bus
Advertising
CETA,
Interest

$101,200
2,000

14,000
3,100
1,300

200

- (Revenue)
- (Revenue)
- (Non-Transportation)
- (Local Share)
- (Revenue)
- (Contra Expense)

Subsidies: $155,200,

City of Tonawanda
Revenue Sharing
State Elderly Fares
Contributed Services

$125,000
10,000
15,203
5,000 - (Contributed Services

Operating Expense &
Local Share)

Figure 1-1
Page 1 of 1

Expenses:

$121,800

60315
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SECTION 8

PROJECT BUDGET 

PROJECT FINAL FINAL
PROJECT BUDGET LINE ITEM / DESCRIPTION COST BUDGET COST

ADMINISTRATION

1.1 MPO Secretariat 41,300 41,600 43,000
1.2 Progrem Monitoring end Management ?,400 87,400 85,000
1.3 Project and Program Review 1,600 9,600 9,000

SUBTOTAL 138,600 1 d,bUiU 1/,U00

COMPREHENSIVE TRANSPORTATION PLANNING PROGRAM
2-1. Surveillance

I. Urban Transportation Date Requirements 8,000 10,000 11,000
2. Traffic Volume
3. Highway Accident
4. Transit Service '-,000 60,000 56,000
5. Transportation Attitudinal Survey 6.400 6,000 6,000
6. Environmental Impact 18,600 17,000 16,000
7. Land-Use and Socla Economic ee Element 2.2.1)

2.2. Long-Range Element
1. Long-Range Plan Review 64,400 64,400 65,000
2. Land-Use 6 Socio Economic Date mulntenance & Ferecesting 33.200 33,200 33,000
3. Travel.Drnmand Forecasting 15.400 15,400 16,000

2.3. Transpbrtatlon System Management Element
I. Traffic Sign Inventory Management System 20,000 0
2. likeway Planning Program 12,000 12,000 14,000
3. Transit Management

1. Transit Scheduling Management Studies s,oo0 46,000 47,000
. Elderly and Handicapped Needs Studie 84,000 89,000 90,000
.3. Ptr-Transit Program Development 37.000 42,000 43,000

2.4 Transportation Improvement Program 20,O00 20,000 21,500
2.5 Prospecltus, Annual Report, UPWP, vervice Descrlptina manvel 46,400 46,400 45,003
2. Public Involvement and laformatlen

L Public Involvement Effort 28.800 28,800 28,600

2. Public letormationt Program 13,200 19,200 19,500

SUBTOTAL 509.430 bU.4.111U bl-IU

SPECIAL AND SUPPORT ACTIVITIES
3.1. Local Activities

t. Aviation Master Plan Developmen Program
2- Stian Area Design sad Dnefomat Studie MIA
3. Technical Asiltance and Information Demlnatslla
4. Specialized Trip Generation Studios
5. Energy Conservation Planning Progrem IG,OOO 30,000 32,003

3.2. Regional Activities
J. Transi I mpact Study 7o.ooo 736,000 730,000
2. Reglonal Transportation Co nunlcstlla and LIaison 12.O00 12,000 12,60C
3L Cordinatlon end Review . 16,000 16,000 18,400
4.. Policy oevetopment 3,000 8,000 7,000

3.3. Statewide Activities
. Waterports Systems

ol Ral Plon

SUBTOTAL 80Z.000 .U,1UU 0Uum
TOTAL PROJECT COST 1.4soooAo,45,000 1,448,601

*As Reported on Attached SF 269

BILLNG CODE 4910-57-C
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Chapter Il-Financial Management

II. Financial Management

1. Internal Controls
a. General. Recipients are responsible

for establishing and maintaining an
adequate system of internal controls.
These controls should adequately
safeguard grant funds and resources,
check the accuracy and reliability of the
grant accounting and financial data,
promote operational efficiency, and
encourage adherence to prescribed
managerial policies.

b. Accounting Survey. Department of
Transportation auditors or their
designated representatives may visit thE
recipient shortly after project approval
to inspect the recipient's system of
Internal controls and accounting
procedures. Auditors will check-for the
types of internal and financial control
standards located in paragraphs ic and
Id below (additional information on
audits is contained in paragraph 6).
Ordinarily, these field visits will be
limited to new recipients administering
large, complex projects or recipients
who have encountered difficulties in
administering previous UMTA projects.
Soon after completing an inspection, the
Office of Inspector General (OIG) issuez
to the appropriate UMTA program offici
a report on the results of the field
review. The cognizant UMTA office will
provide copies of the report to the
recipient and will initiate actions
necessary to correct reported
deficiencies.

c. Internal Control Standards. The
internal controls comprise a well-
documented,'organized operating
system (policies, structure, division of
staff functions, procedures, staff
qualifications, etc.) designed to provide
the recipient with effective financial an(
operational control over all aspects of
its grant projects. The following are
elements of an adequate system of
internal control:

(1) The recipient's operating policies
should be clearly stated, systematically
communicated throughout the
organization, conform with applidable
laws and external regulations and
policies, and promote execution of
authorized activities effectively,
efficiently, and economically.

(2) An organizational structure should
define and assign responsibility for
performance.of all duties necessary to
carry out project functions.

(3) Responsibility for assigned duties
and functions of the recipient should be
classified according to authorization,
performance, recordkeeping, custody of
resources, and review, to provide propei
internal checks on peformance and to

prevent unauthorized, fraudulent, or
irregular acts.

(4) The performance of all duties and
functions of recipient personnel should

* be properly supervised. All performance
should be subject to adequate review
under an-effective internal audit and
management review program: to
determine whether performance is
effective and efficient; to assure that
economical management policies are
adhered to, that applicable laws,
regulations, and grant conditions are
obeyed; that unauthorized, fraudulent,
or irregular transactions or activities are
prevented, and to determine the fiscal
integrity 6f financial transactions and
reports.

(5) Qualifications of officials and
other personnel as to education,
training, experience, competence, and
integrity should be appropriate for the
responsibilities, duties, and functions
assigned to them.

(6) All grantee personnel should be
fully aware of assigned responsibilities
and understand the nature and
consequence of performance. Each
person should be held fully accountable
for the honest and efficient discharge of
duties and functions including, where
applicable, the custody and
administration of funds, property, and
dompliance with grant regulations and
legal requirements.

(7) A system of forward planning
embracing all phases of the recipient's
operation should be developed to
determine and justify financial
property, and personnel requirements,
and to carry out project operations,
effectively, efficiently, and
economically.

(8) Recipients using Letter of Credit or
receiving advances by Treasury check

I should determine their disbursing
- patterns and mail time so that cash

withdrawals can be timed as closely as
possible to actual cash disbursements.
Recipients should also ensure that
requirements for maintaining minimum
cash balances are met (see Chapter III).

(9) An adequate system of
authorization, recordkeeping, and
transaction coding procedures should be
designed by the recipient to insure
compliance with applicable laws,
regulations, and internal management
policies. This system should prevent
illegal or unauthorized transactions and
provide proper accounting records for
the expenditure of grant funds.

(10) An adequate and efficient
operating information system should
provide prompt, essential, and reliable
operating and financial data to those
officials responsible for making
decisions or reviewing performance.

(11) Effective procedures should be
implemented to ensure that needed
goods and services are acquired at the
lowest possible cost; goods and services
paid for are actually received; quality,
quantity, and prices are in accordance
with applicable contracts or other
authorization by grantee officials; and
such authorizations are consistent with
applicable statutes, regulations, policies,
and grant conditions.

(12) All funds, property, and other
resources for which grantees are
responsible shall be appropriately
safeguarded and periodically
inventoried to prevent misuse,
unwarranted waste, deterioration,
destruction, or misappropriation.

d. Financial Management System.
The recipient should establish and
maintain an adequate financial
management system. This system
should:

(1) Supply accurate, current, and
complete disclosures of financial results
of each project in accordance with
UMTA reporting requirements (see
Chapter I, paragraph 4);

(2) Contain records which adequately
identify the source and application of
funds. These records should include
information pertaining to contract
awards and authorizations (grant,
procurement, and loan), obligations,
unobligated balances, assets, liabilities,
outlays, costs, and income;

(3) Provide effective control and
,accountabilityiof all funds, property, and
other assets. Recipients should
adequately safeguard these'assets and
assure that they are used solely for
authorized project purposes;

(4) Be capable of providing
comparisons of actual and budgeted
amounts for each project activity; I.e,,
budget line item; provide financial data
necessary for efficient and economic
planning, control, measurement, and
evaluation of all project activities; and
permit preparation of summaries and
reports using line items included in the
approved budget;

(5) Provide for procedures to
determine whether costs are reasonable,
allowable, and allocdible in accordance
with provisions of Federal Management
Circular (FMC) 74-4, OMB Circular A-

.21, Revised, or OMB Circular A-122, as
appropriate; and

(6) Maintain accounting records
supported by source documentation for
each entry.
2. Cost Allocation Plqn/Indirect Cost
Proposal

a. Definitions. Under federally funded
grant programs, recipients may Incur
costs of both a direct and indirect
nature. Direct costs are those that can
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be identified specifically with a
particular project.

These costs may be charged directly
to a grant project. Indirect costs are
those:

(1) Incurred for a common or joint
purpose benefiting more than one cost
objective, and

(2) Not readily assignable to the cost
objectives specifically benefits, without
effort disproportionate to the results
achieved.

The term "indirect costs" applies to
costs incurred by other offices within
the recipient organization in supplying
goods, services, and facilities to the
recipient. Examples of indirect costs are
operation and maintenance of buildings
and expenses of department heads and
their immediate staff. Principles and
standards for determining costs
applicable to grants and contracts with
State and local governments
(instrumentalities thereof and public
bodies) are presented in FMC 74-4,
OMB Circular A-21, Revised, or OMB
Circular A-122, and the appropriate
Department of Health and Human
Services publications. Appendix 1 of
this circular consists of questions and
answers regarding cost allocation plans.
These questions are excerpted from
HHS brochure OASC-10. This brochure
also contains sample formats for cost
allocation plans.

b. Types of Plans. There are two types
of cost allocation plans. The first plan
covers distribution of costs of support
services provided to local government
agencies and is referred to as a
consolidated local government-wide
cost allocation plan. The second plan
covers distribution of costs within an
individual recipient or contractor
agency, including costs of services
allocated to it under the consolidated
local government-wide cost allocation
plan, for all work performed by that
agency. This second type of plan is
commonly referred to as an indirect cost
proposal. Sample plans are described in
Appendix 2.

c. Preparation of Plan. A cost
allocation plan must be developed
annually by local government agencies
that intend to seek UMTA
reimbursement for indirect costs. The
plan is subject to audit by the Federal
Government to determine that
(1) All activities of local government

departments have been considered;
(2) Distribution of indirect costs is

based on a method(s) reasonably
indicative of the amount of services
provided,

(3) Services provided are necessary
for successful conduct of Federal
programs;

(4) Level of costs incurred are
reasonable,

(5) Costs for central local government
services are charged in conformance
with local government-wide cost
allocation plan, and

(6) Costs claimed are allowable in
accordance with FMC 74-4. OMB
Circular A-21, Revised. or OMB Circular
A-122;

Plans supporting the distribion of
joint costs incurred by recipient must be
retained by them and made available for
audit review. Four steps are basic in
preparing a cost allocation plan:

(1) Identifying costs of each type of
service to be claimed

(2) Determining the method for
allocating each type of service cost of
users;

(3) Mathematically allocating these
costs to users, and

(4) Summarizing amounts allocating if
using a single, formal, comprehensive
local government-wide plan.

d. General Requirements. Cost
allocation plans must be submitted to
the "cognizant" or "lead" Federal
agency for review and approval.
Cognizance is generally assigned to the
Federal agency having the greatest
dollar involvement with a grantee
orgnaization within a given State or
locality. If UMTA is the cognizant
agency, cost allocation plans should be
sent to the appropriate UMTA regional
office. Plans Will be forwarded by the
regional office to the Office of Inspector
General fdr review and comment. A cost
allocation plan is required to support the
distribution of administrative costs
related to the grant program. Such costs
could be either direct or indirect. All
costs in the plan must be supported by
formal accounting records to
substantiate the propriety of eventual
charges. The allocation plan of the
recipient should cover all applicable
costs. It should also cover costs
allocated under plans of other agencies
or organizational units which are to be
included in the costs of other Federally
sponsored programs. To the extent
feasible, cost allocation plans of all
agencies rendering services to the
recipient should be presented in a single
document. Whether or nor UITA is the
cognizant agency, an approved cost
allocation must accompany the grant
application if the recipient intends to
charge indirect costs to the project. The
cost allocation plan should contain but
need not be limited to the following:

(1) The nature and extent of services
provided and their relevance to
Federally sponsored programs;

(2) Items of expense to be included;
(3) Methods to be used in distributing

cost; and

(4) Appropriate civil rights data.
(Format for MBE programs is described
in UMIA C 1165.1, Attachment C. A
similar format should be used for EEO
cost allocation plans.)

Costs covered by the plan may be
charged to the project upon approval of
the plan. A revised cost allocation plan
must be submitted to the lead agency
when the estimated cost is expected to
exceed the previously approved plan by
more than 10 percent.

e. Specific Requirements. The cost
allocation plan should contain, but not
necessarily be limited to, the following-

(1) Individual position or group
classifications for direct staff services,

(2) The annual salary rate or salary
range for each position classification
with estimated average salary charged
to the project for each rate;

(3) The estimated period services as
provided by each position classification,
estimated percentage of time each
position will devote to the project, and
the estimated cost of each;

(4) The nature and extent of services
provided by each position classification;

(5) Details of other direct charges
including the nature of charges and
estimated costs; and

(6) All categories of indirect costs,
proposed methods, and the basis for
allocating them to the project, total
indirect costs, and the estimated amount
to be charged to the project.

It Is important to note that although
personnel services should be estimated
on a percentage-of-time basis for
planning purposes, only actual time
charged to the project as supported by
adequate time sheets will be eligible for
reimbursement.

f. Review of a Plan. LMTA. when the
cognizant Federal agency, will be
responsible for review and acceptance
of plans required under this circular.
Recipients' allocation plans must be
approved by UMTA before costs
covered by the plan can be requisitioned
under the project.

Once a review has been conducted by
UMTA. it is expected that Federal
auditors will be able to reach an
agreement with the local government
agency on any findings. If a local
government disagrees with the auditor's
findings, it is then the responsibility of
UMTA to act as the negotiating agency
for the Federal Government, and to
resolve differences in coordination with
other Federal agencies.

Whenever UMTA or any lead agency
gives prior approval to a government-
wide cost allocation plan or indirect
cost proposal, such approval is
formalized, distributed to all interested
Federal agencies, and applicable to all
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Federal grants in accordance with FMC
74-4.

3. Cost Standards
a. General. Recipients must follow the

guidelines contained in FMC 74-4 "Cost
Principles Applicable to Grants and
Contracts with State and Local
Governments", OMB Circular A-21,
Revised "Cost Principles for Educational
Institutions", or A-122, "Cost Principles
for Nonprofit Organizations" in
determining whether project costs are
allowable or unallowable. Project costs
should specifically relate to the purpose
of the grant agreement and the latest
approved project budget. Care should be
exercised when incurring costs to ensure
that all expenditures meet the criteria of
eligible costs. Failure to exercise proper
discretion may result in expenditures for
which use of project funds cannot be
authorized.

b. Allowable Costs. The following
section briefly outlines the criteria
which enables project costs to be
classified as allowable. More specific
guidelines can be found in FMC 74-4, A-
21, or A-122, as needed. To be allowable
under a grant program; costs must meet
the following general criteria:

(1) Be necessary and reasonable for
proper and efficient administration of,
the grant program, be allocable under
these principles, and, except as
specifically provided in this circular, not
be a general expense required to carry
out the overall responsibilities of State
or local governments;

(2) Be authorized or not prohibited
under State or local laws or regulations;

(3) Conform to any limitation or
exclusions set forth in these principles,
Federal laws, or other governing '-
limitations as to types or amounts of
cost items;

(4) Be consistent with policies,
regulations, and procedures that apply
uniformly to both federally assisted and
other activities of the unit of government
of which recipient is a part;

(5] Be treated consistently through
application of generally accepted
accounting principles appropriate to the
circumstances;

(6) Not be allocable to or included as
a cost of any other Federally financed
program in either current or prior
periods; and

(7] Be net of all applicable credits.
For information on specific cost.

standards, see Appendix 3 of this
circular.
4. Program Income

a. General. Program income is the
gross income earned by the recipient
from project activities. These earnings
exclude interest earned on advances

(see paragraph rn1-1) and may include
income from service fees, sale of
commodities, usage or rental fees, and
royalties on patents and copyrights. All
project income earned during the grant
period may be retained by the recipient,
and, according to the grant agreement, is
generally deducted from the total project
costs for the purpose of determining the
net costs on which the Federal share of
costs will be based.

b. Supporting Documentation.
Recipients must maintain records to
permit full accounting of all program
income. This includes a record of the
source, purpose, ahd amount of all
program income as well as a duplicate
validated deposit slip for each receipt
and currently posted accounting records.

5. Financial Reporting Requirements
a. General. Except for Sections 8 and

175 grants, UMTA utilizes two standard
financial reporting forms, the Financial
Status Report (SF 269) and the Report of
Federal Cash Transactions (SF 272], to
monitor project funds. This is required
by the Office of Management and
Budget and is specified in Attachment
H, OMB Circulars A-102 and A-110.
Note that payment can be withheld for
failure to submit either financial or
narrative reports in a timely manner.

b. Disclosure Criteria. The following
criteria aretbasic to full disclosure in
financial reports by recipientp:

(1) All essential financial facts
relating to the scope and purpose of
each financial report and applicable
reporting period should be completely
and clearly displayed in the reports.

(2) Reported financial data should be
accurate and timely. The requirement '
for accuracy does not rule out inclusion
of reasonable estimates when precise
measurement is impractical,
uneconomical, unnecessary, or
conducive to delay.

(3) Financial reports should be based
on the required supporting
documentation maintained tinder an
adequate accounting system that
produces information which objectively
discloses financial aspects of events or
transactions.

(4) Financial data reported should be
derived from accounts that are
maintained on a consistent, periodic
basis, material changes in accounting
policies or methods and their effect must
be clearlyi explained.

(5) Reporting terminology used in
financial reports to UMTA should be
consistent with receipt and expense
classifications included in the latest
approved project budget.

c. Financial Status Report (SF 269).
(1) For all but Section 8 and Section

175 grants, recipients must submit an

original and one copy of the SF 269 to
report the status of funds on all
nonconstruction and construction
projects when the recipient receives
payment through the Letter of Credit or
by reimbursement. Financial Status
Report forms can be obtained from the
cognizant UMTA regional office. The SF
269 should be prepared on an accrual
basis.

(2) A Financial Status Report bearing
an original signature should be
submitted quarterly, no later than 30
days after the end of each calendar
quarter, 90 days after the end of each
year, to the appropriate UMTA office.
Reports are required every quarter until
the project has been completed. A
narrative progress report should
accompany the SF 269 so that project
expenditures and programs can be
analyzed concurrently. A completed
sample copy of the SF 269 is included as
Figure 11-1. The report should be
prepared by budget line item code,
except for Section 5 operating projects,
which should be reported by budget line
item since not all line items have codes.
Instructions for completing the form are
provided on the reverse side of the form.

d. Report of Federal Cash
Transactions (SF272).

(1) Recipients must complete and
submit this report if they receive funds
in advance by direct Treasury check.
Grantees that are paid by UMTA
Letters of Credit do not use this form,
Instructions for completing the SF 272
are found on the reverse side of the
form. Note that recipients should
estimate in the "remarks" block, the
amount of Federal funds that will be
required during each month of the
ensuing quarter for each project
involved. This information Is needed to
plan Federal cash outlays. Copies of the
SF 272 can be obtained from the
cognizant UMTA regional office.

(2) The recipient submits the SF 272
(one copy with original signature) to the
appropriate UMTA regional or
headquarters office 15 working days
following the end of each quarter.
Recipients requesting advances under
$10,000 per month may be waived from
this requirement by the UMTA program
office if the program manager
determines that the information
provided on the SF 269 is sufficient to
monitor the project. Recipients receiving
over $1 million per year.may be required
to submit this report monthly. The
UMTA program manager determines
whether this report will be submitted, A
sample copy of the SF 272 is included as
Figure 11-2.

6. Audit.
a. Introduction. OMB Circular A-102,

Attachment P establishes audit
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requirements for State and local
governments that receive Federal
Assistance. It provides for independent
audits of financial operations. UMTA
grant recipients will be audited on an
organization-wide basis rather than on a
grant-by-grant basis. The overall
purpose of the audits is to determine
whether:

(1) Financial operations are conducted
properly,

(2) The financial statements are
presented fairly;

(3) The organization has complied
with laws and regulations affecting the
expenditure of federal funds;

(4) Internal procedures have been
established to meet the objectives of
federally assisted programs; and

(5) Financial reports to the Federal
Government contain accurate and
reliable information.

b. Audit Contents. Organization-wide
audits will include, as a minimum, an
examination of the system of internal
control (see paragraph 11-1 above), the
systems established to ensure
compliance with laws and regulations
affecting the expenditure of Federal
funds, financial transactions and
accounts, and the financial statements
and reports of recipient organizations.
The audit will be used to determine
whether:

(1) There is effective control over and
proper accounting for revenues,
expenditures, assets, and liabilities;

(2) The financial statements are
presented fairly in accordance with
generally accepted accounting
principles;

(3) The Federal financial reports
(including Financial Status Reports,
Cash Reports, and claims for advances
and reimbursements) contain accurate
and reliable financial data, and are
presented in accordance with the terms
of applicable agreements and
Attachment H of OMB Circulars A-102
or A-110;

(4) Federal funds are being expended
in accordance with the terms of
applicable agreements and those
provisions of Federal law or regulations
that could have a material effect on the
financial statements or on the awards
tested.

c. Audit Frequency. Audits will
usually be performed annually, but not
less frequently than every two years.
While Attachment P does not limit
UMTA's authority to audit recipients, if
independent audits arranged by
recipients meet Attachment P
requirements, UMTA will rely on them.
Any additional audit work will then
build on the audit work already done.

d. Audit Standards. Audits shall be
made in accordance with the GAO

"Standards for Audit of Governmental
Organizations, Programs, Activities, and
Functions," the "Guidelines for
Financial and Compliance Audits of
Federally Assisted Programs," any
OMB-approved compliance
supplements, and generally accepted
auditing standards established by the
American Institute of Certified Public
Accountants.

e. Testing Cost Eligibility. A
representative sample of costs shall be
tested to determine whether they:

(1) Are necessary and reasonable for
the proper administration of thd
program;

(2) Conform to any limitations or
exclusions in the award;

(3) Were given consistent accounting
treatment and applied uniformly to both
federally assisted and other activities of
the recipient;

(4) Were net of applicable credits;
(5) Did not include costs properly

chargeable to other federally assisted
programs;

(6) Were properly recorded (i.e.,
correct amount, date) and supported by
source documentation;

(7) Were approved in advance, if
subject to prior approval in accordance
with FMC 74-4, A-21, or A-122;

(8) Were incurred in accordance with
competitive purchasing procedures, if
covered by Attachment 0 of OMB
Circular A-102; and

(9) Were allocated equitably to
benefiting activities, including non-
Federal activities.

f. Irregularities. If auditors become
aware of irregularities in the recipient
organization, the auditor must
immediately notify both UMTA and
recipient management officials.
Irregularities include falsification of
records, misappropriation of funds, and
conflicts of interest.

g. Audit Report Contents. Audit
reports shall include:

(1) Financial statements, including
footnotes, of the recipient organization.

(2) The auditors' comments on the
financial statements, which should:

(a) Identify the statements examined,
and the period covered.

(b) Identify the various programs
under which the organization received
Federal funds, and the amount of the
awards received.

(c) State that the audit was done in
accordance with the standards in
paragraph d; and

(d) Express an opinion as to whether
the financial statements are fairly
presented in accordance with generally
accepted accounting prinicples. If an
unqualified opinion cannot be
expressed, state the nature of the
qualification.

(3) The auditors' comments on
compliance and internal control, which
should:

(a) Include comments on weaknesses
in and noncompliance with the systems
of internal control, separately
identifying material weaknesses,

(b) Identify the nature and impact of
any noted instances of noncompliance
with the terms of agreements and those
provisions of Federal law or regulations
that could have a material effect on the
financial statements and reports, and

(c) Contain an expression of positive
assurance with respect to compliance
'with requirements for tested items, and
negative assurance for untested items.

(4) Comments on the accuracy and
completeness of financial reports and
claims for advances or reimbursement
of Federal Agencies.

(5) Comments on corrective action
taken or planned by the recipient.

h. Retention of Work Papers and
Reports. Work papers and reports shall
be retained for a minimum of three
years from the date of the audit report
unless the auditor is notified in writing
by the cognizant agency of the need to
extend the retention period. The audit
work papers shall be made available
upon request to UMTA and the General
Accounting Office or its designees.

i. UMTA Responsibilities. UMTA is
responsible to:

(1) Obtain or make quality assessment
reviews of the work of non-Federal
audit organizations and provide the
results to other interested audit
agencies. (If a non-Federal audit
organization is responsible for audits of
recipients that have different cognizant
audit agencies, a single quality
assessment review should be arranged.)

(2) Assure that all audit reports of
recipients that affect federally assisted
programs are received, reviewed, and
distributed to appropriate Federal audit
officials. These officials will be
responsible for distributing audit reports
to their program officials.

(3) Whenever significant inadequacies
in an audit are disclosed, the recipient
organization will be advised and the
auditor will be called upon to take
corrective action. If corrective action is
not taken, UMTA shall notify the
recipient organization and other Federal
awarding agencies of the facts and its
recommendations. Major inadequacies
or repetitive substandard performance
of independent auditors shall be
referred to appropriate professional
bodies.

(4) Assure that satisfactory audit
coverage is provided in a timely manner
and in accordance with the provisions of
OMB Circular A-102, Attachment P.
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(5) Provide technical advice and act
as a liaison between Federal agencies,
independent auditors, and recipient
organizations.

t6) Maintain a follow-up system on
audit findings and investigative matters
to assure that audit findings are
received.

(7) Inform other affected audit
agencies of irregularities uncovered. The
audit agencies, in turn, shall inform all
appropriate officials in their agencies.
State or local government law
enforcement and prosecuting authorities
shall also be informed of irregularities
within their jurisdiction.

j. Third Party Contract Audits.
(1) Responsibility for Audit. In

monitoring third party contracts to
ensure that thb project is carried out in a
sound, economical, and efficient
manner, certain specific financial
reviews should be made by
professionals either within the recipient
organization but independent of the
actual project office or by outside
auditors. The need for and nature of
these reviews depends on the type and
amount of third party contract(s)
involved.

(2) Procedures for Audit.
(a) Outside Audit Services. Many

UMTA recipients assign proposal
evaluation and contract monitoring
duties to their own auditors or financial
management personnel. However, some
recipients do not employ individuals
qualified to make these required reviews
internally and therefore, must obtain
these services elsewhere. Two ready
sources for audit services are qualified
independent accounting firms and
contract auditors from agencies and
departments of the Federal Government.
For example, the Defense Contract
Audit Agency (DCAA) maintains a
continuing audit function at certain
contractor locations which receive
Department of Defense contracts. DCAA
also accommodates casual audit
requests from non-Defense agencies for
audits at other locations where the
overall Government interest and
effectiveness so dictate.

(b) Costs. costs of third party audit
surveillance and proposal evaluation
are eligible for reimbursement by UMTA
so long as they are included in the
project budget. UMTA recommends that
recipients seek guidance from the
cognizant Federal auditor in regard to
audit contract agreements.

(c) Use of Outside Audit Services.
Recipient requests to obtain outside
audit sources to review and monitor
third party contracts should be
forwarded to the cognizant Federal
auditor along with a copy of the'
proposed contract-agreement and a

detailed description of the work to be
performed. The Federal auditor reviews
requests for outside assistance in light
of the type of contract proposed and
amount of project funds involved.
Furthermore, the Federal auditor
determines whether a Federal contract
audit organization could be used instead
of an independent public accountant
{IPA).

(d) Use of independent Accountants.
When an independent accountant is
used, recipients apply standard
procedures for third party contracts. A
complete package must be submitted to
appropriate UMTA regional offices
showing proposed audit coverage,
billing rates by labor classification, and
the proposed form of contract between
the recipient and the IPA.

(3) Payment for Outside Audit
Services.

(a) General. If another Federal agency
is to be used, UMTA makes the
necessary arrangements for conducting
reviews. UMTA pays the total cost of
the audit for recipients and records this
payment in its project accounting
records by assigning a unique
requisition number and reducing the
undisbursed grant balance by the total
audit cost.

(b) Reimbursement Procedures.
UMTA sends an "Audit Payment
Notification and Certification" letter to
inform recipients of the amount of cost
for audit services. Because UMTA pays
the total cost of this audit, under the
requisition method, the letter instructs
recipients to include the total amount of
audit costs on the next requisition for
payment as a cost incurred and as a
Federal disbursement.

A copy of the letter signed by the
recipient certifying that total audit costs
have been recorded as a Federal
disbursement in the recipient's records
must accompany the next requisition
submitted to UMTA. Under the Letter of
Credit method, recipients must certify
that total audit costs have been
recorded both as a Federal
disbursement and as a project cost for
which the recipient did not make a
disbursement. Recipients must then
disburse their own funds to bring their
portion of project support to the level set
forth in the grant contract. Recipients
must not include the amount in a request
for Letter of Credit payment (SF 183)
since UMTA is paying for the audit. The
amount is shown as a disbursement
(Federal share only) and advance
received (100%) on the SF 183.
SILLING CODE 4910-57-M
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INSTRUCTIONS

Please type or print legibly. Items 2. 2.3. 6. 7. 9.
specific instructions for other items are as f~llows, .

p

11cim Enfry

4 Enter the employer identification number assigned by
the U.S. Internal Revenue Service or FICE finstitution)
code, if required by the Federal sponsoring agency.

5 Ths space is reserved for an accornt number o other
identifying numbers that may be assigned by the
recipient.

8 Enler the month, day, and year of the beginning and
ending of this project period. For formula Erants.1ha;
are not awarded on a project basis. show -the grant
period.

19 The purpose of vertical columns (a) through (f) is to,
provide financial data for each program. function, and
activity in the budget as-approved by the rederal spon-
soring agency. If additional columns are needed. use as
many additional forms as needed and indicate page
number in space provided in upper right; however the
totals of all programs, functions or activities should be
shown in column (g) of-the first page. For agreements
pertaining to several Catalog of Federal Domestic
Assistance programs that do not require a lfurtber
functional or activity classification breakdown, enter
under columns (a) through (0 the title O the program.
For grants or other assistance agreements containing
multiple programs where one or more programs require
a, further breakdown by function or activity, use a
separate form for each program showing the applicable
functions or activities in the separate columns. For
grants or other assistance agreements containing sev-
eral functions or activities which are funded from
several programs, prepare a separate form for each
activity or function when requested by the Federal
sponsoring agency.

Ia Enter the net outlay. This amount should be the same
as the amount reported in-Line 10e of the last report.
If there has been an adjustment to the amount shown
previously, please attach explanation. Show zero if this
is the initial report.

1Ob Enter lte total gross program outlays (less rebates.
iefhnds. and other discounts) for this report period,,
.... nhiding e.sbvgsement of c€.h realized as program
income. For reports that-are prepared on .a cash
basis: outlays are the sum of actual cash disburse-
ments for goods and services, the amount of indirect
expense charged, the value of in-kind contributions
applied, and the amount of cash advances and
payments made to contractors and subgrantees. For
reports prepared on an accrued expenditure basis. out-
lays are the sum of actual cash disbursements, the
amount of indirect expense incurred, the value of in-
kind contributions applied, and the net increase (or
decrease) in the amounts owed by the recipient for
goods and other property received and for services
performed by employees, contractors. subgrantees. and
other payees.

lOd.-2 e. log. 20i,.201, Ila, and 12 are self -explanatory,

)em Extry

Thc Enter the arnoynt of all program income realized In
this period thA is required by the terms and con-
ditions of the Federal award to be deducted from total
p€olect costs. for reports prepared on a cash basis,
enter the amount of cash income weceived during the
reporting period. For reports prepared on an accrual
basis, enter the amount of income earned since the
beginning of the reportint period. When the terms, or
conditions allow program income to be added to the
total award. zxplain in remarks, the source, amount
And disposition of the income.

lO Enter amount pertaining to the non-Federal share of
program outlays included in the amount on line e,

2Oh Enter total amount of untiquidatedobligations for this
project or program, including unliquidated obligations
to subgranlees and contractors. Unliquidaled obliga.
lions -are:

Cash basis--obligations incurred but not paid.

Accrued expenditure basis---obligations incurred but
for which an outlay has not been recorded.

Do mot include any amounts that have been Included
on lines a through g. On the final report, line It should'havea zero balance.

3Oj Enter 1he Federal share of unliquidated obligations
shown on line h.The amount shown on this line should
be the difference between the amounts on lines h and i.

10k Enter the'sum of the amounts shown on lihesg and j.
If he report is final the report should not contain any
unliquidated obligations.

lom Enter the unobligated balance of Federal funds. This
amount should be the difference between lines ko Jnd 1.

12b Enter rate in effect during the reporting period.

21c 'Enter amount of the base to %vhich the rate was .4pplied.

11d Enter total amount of indirect cost charged during the
report period.

lie Enter amount of the Federal share charged during the
report period.

If more than one rate was applied during the project
period, include a separate schedule showing bases
against which the indirect cost rates were applied, the
respective indirect rates the month, day. Wnd year the
indirect rates were in effect, amounts of indirect ex-
pense, charged to the project, and the Federil share 6f
indirect expense charged tolhe project to date.
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Ao*ovgd by Off :e al Ma'agern3it and B.dgt-!. N, 83-ROIaZ

FEDERAL CASH TRANSACTIONS REPORT 1. Frs C8 ed 013.8stve., fkasata I'Awmed

(See instructions on the back. If report is for more than one grant or IY A
assistance agreement, attach completed Standard Form 272-A.)

2. RECIPIENT ORGANIZATION 4. Federal s u , sc .pIe r xwme"r a-Ob..eb.r or

N.Lei .1 ed I3ei . "tIng 17M0 amber

'erne Tonawanda Transit Authority L Lotn *I ,t w.=b r 7. texant sw mb
Numb- II/

. 367 Treont Street Gati total number for this period
Tonawanda, New York 14120 L Pae.sa Ya.ir VW41 to 1 9. T:2,rsr n=c, (ws

City. satt SAMPLE 4
a.t ZIP Code: 10. PERIOD COVERED BY THIS REPORT

3. FEDERAL EMPLOYER FROM (meoLsA. dO)y. yer) TO (tma. day veer)
IDENTIFICATION NO. r_10-1-78 12-31-78

a. Cash on hand beginning of reporting period $ 1,155

b. Letter of credit withdrawals Nl/A

11. STATUS OF c. Treasury check payments 40,160

FEDERAL d. Total receipts (Sum of lines b and c) 40,160

CASH e. Total cash available (Sum of lines a and d) 41,315

f. Gross disbursements 40,852

(See specific g. Federal share of prog'ram income 642
instructions
on the back) h. Net disbursements (Line f minus iixe g) 40,210

i. Adjustments of prior periods -0-

j. Cash on hand end of period ; 1,105

12. THE AMOUNT SHOWN 13. OTHER INFORMATION
ON LINE 11J, ABOVE.REPRESENTS CASH RE. a. Interest income
QUIREMENTS FOR THE aIrsio

ENSUING

Days b. Advances to subgrantees or subcontractors -0-

14. REMARKS (A ttach additional sheets of plain paper, if more space is required)

15. CERTIFICATION
SIGNATURE DATE REPORT SUBMtITED

I certify to the best of my 1 J % 1
knowledge and belief that AUTHORIZED N't. 1 1-5-79
this report is true in all re-
spect's and that all disburse- CERTIFYING "rTPEo OR PRINTED NAME AND TITLE
ments have been made for
the purpose and conditions OFFICIAL John L. Wins AssistantfGeneral Manager
of the grant or agreement (Area Code) (f-,b-r)

I TELEPHONE I 703 I 472-13A5
THIS SPACE FOR AGENCY USE

ST'ANDARD FORM 272 (-Td)Plasbed trC Off cq of MaraZtmsent and Budget:
IC~r. No, A-10
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INSTRUCTIONS

Please type br print legibly. Items 1, 2, 8, 9, 10,
instructions for other items are as follows:

Item Entry

3 Enter employer identification number assigned by the
U.S. Internal Revenue Service or the FICE (institution)
code.

If this report covers more than one grant or other
agreement,'Ieave items 4 and 5 blank and provide the
information on Standard Form 272-A, Report of Fed-
,eral Cash Transactions-Continued;-otherwise;

4 Enter Federal grant number, agreement number, or
other identifying numbers if requested by sponsoring
agency.

5 This space reserved for an account number or other
identifying number that may be assigned by the re-
cipient.

6 Enter the letter of -credit number that applies to this
report. If all advances were made by Treasury check.
enter "NA" for not applicable and leave items 7 and 8
blank.

7 Enter the voucher number of the last letter-of-credit
payment voucher (Form TUS 5401) that was credited
to your account.

Ila Enter the total amount -of Federal cash on hand at the
beginning of the reporting period including all of the
Federal funds on deposit, imprest funds, and unde-
posited Treasury checks.

Ilb Enter total 'amount of fedelal funds received through
payment vouchers <Form TUS 5401) that were cred-
ited to your account during the reporting period.

1kc Enter the total amount/of all Federal funds received
during the reporting period through Treasury checks,
whether or not deposited.

1Vi Enter the total Federal cash disbursements, made
during the reporting period, including cash received
as pio):.ram income. Disi Jrsenients as used here also
iiicludo "he amount of advances and payments Iris
.af,:iiu-; to subrantees or contractors, the gross
amount of direct salaries and wages, including the

lid, lie, Ilh, and 15 are self explanatory, specific

Entry Item

emplopee's share of benefits if treated as a direct cost,
interdepartmental charges for supplies and services.
and the amount to which the recipient is entitled for
indirect costs.

hIg Enter the Federal share of program income that was
required to be used on the project or program by the
terms of-the grant or agreement.

lli Enterthe amount of all adjustments pertaining to prior
periods affecting the ending balance' that have not
been included in any lines above. Identify each grant or
agreement for which adjustment was made, and enter
an explanation for each adjustment under "Remarks."
Use plain sheets of paper if additional space is required,

Ilj Enter the total amount of Federal cash on hand at the
end-of the reporting period. This amount should Include
all funds on deposit, imprest funds, and undeposited
funds (line e,-Iess line h, plus or minus line 1).

12 Enter the estimated number of days until the cash on
hand. shown on line Ilj. will be expended. If more than
three days cash reqirements are on hand, provide an
explanation under "Remarks" as to why the drawdown
was made prematurely, or other reasons for the excess
cash. The requirement for the exolanation does not
apply to prescheduled or automatic advances.

13a Enter the amount of interest earned on advances of
Federal funds but not remitted to the Federal agency:
If this inclu~des any amount earned -and not remitted to
the Federal sponsoringagency for over 60 days, explain
under "Remarks." Do not report interest earned on
advances to States.

13b Enter amount of advance to secondary recipients in-
cluded in item ilh.

14 In addition to providing explanations as required above,
give additional explanation deemed necessary by the
recipient and for informat',n required by 'he Federal
sponsoring agency in com:iance with govcning I-gis-
lation. Use plain sherts of pip¢u it dddilioisl Ipa,.c is
required.
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FEDERAL CASH TRANSACTIONS REPORT Apoed by Ottce of Manuge-tna and Bjdlt N2 50-RO182
1. FEDERAL S Cm r tN AGENCY AND OR:AFZATiO%'ALCON *ATION ELEMENT TO WHICH THIS REPORT IS SUBMITTED

(T/hi formn i., cenpted and grtearted to Standard Form V.f only k Lex
reliforting nore than one glrant or ossstaisc agreeoment.)
2. RECIPIENT ORGANIZATION (Guw ae uer onb# as shonw in item . SF £?ti

3. PERIOD COVERED BY THIS REPORT (Am sAc ,-e SF272i

FROM (,eaxw dr, -ev rt) TO iNo .fra . way)

4. List information below for each grant or other agreement covered by ths report Use add~tona! forms it moe spa:e is required.
FEDERAL GRANT OR OTHER RECIPIENT ACCOUNT NUMBER FEDERAL SHARE OF NET DISBURSELENTS
IDENTIFICATION NUMBER OR OTHER

IDENTIFYING NUMBER NET DISBURSEMEN S tC." CUMULATIVE
(Sh."iir dr ojn liz.'tr jtnlii .F~~ a, it.. JIIs it-a NET VISBURSEMEW&Sthe' ' *re'rc, FOR REPORTINGf/i'ng , reqnired by the PERIOD

Federal Sponsoring A(Ie)M)

5.- TOTALS (Should correspond with amounts sihown on SF 272 at $
follows: column (c) tle saine as line lilt; colitnin (d) the xini of line.
111 and Ili of this SF 272 and cumulatire disburseniextn shown on
lost report. Attach explanation of anyt differeces.) I

?72-201

BILLING CODE 4910-57-C

STANDARD FORM 272-A (9-76)
PRelmt4 1 tOffMCC of Mas-an'eft and BuAt-0
CIR NO, A-110
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Chapter III-Payment Procedures

111. Payment Procedures

1. General

a. Payment Methods. UMTA uses
three methods in making cash payments
to grantees:

(1) Letter-of Credit (LOC).
(2) Advance by Treasury check. "
(3) Reimbursement by Treasury check.
Under the first two methods, UMTA

provides cash advances to grantees
before cach outlays are actually made.
Under the third method, UMTA
reimburses grantees for work already
performed and financed with their own
working capital.

The Department of the Treasury
prescribes regulations governing
advances (payments) to recipients for
financing operations under Federal grant
and other programs. These regulations
require that cash advances to a recipient
must be limited to the minimum amounts
needed and must be timed so as to be in
accord only with the actual, immediate
cash requirements of the recipient in
carrying out the approved project. The
timing and amount of cash advances
must be as close as administratively
feasible to the actual disbursements by
the recipient for direct project costs-and
the proportionate share of allowable
indirect costs.

b. Restrictions. No UMTA grant
-program may:

(1) Require physical segregation of
cash depositories for Federal grant
funds which are provided to a recipient;
or

(2) Establish any eligibility
requirements for cash depositories in
which Federal grant funds are deposited
by recipients, with the exception of the
following cases:

(a) Any monies advanced to a
recipient which are subject to the
control or regulation of the United
States or any of its officers, agents, or
employees (public funds as defined in
Treasury Circular No. 176, as amended)
must be deposited in a bank with
Federal Deposit Insurance Corporation
(FDIC) insurance coverage and the
balance exceeding the FDIC must be
collaterally secured.

(b) Consistent with the national goal
of expanding the opportunities for
minority business enterprises, recipients
and subgrantees shall be encouraged to
use minority banks (a bank which is
owned at least 50 percent by minority,
group members). A list of minority
owned banks can be obtained from the
Office of Minority Business Enterprise,
Department of Commerce, Washington,
D.C. 20230.

c. Interest Income. Under the
Department of Treasury regulations,
recipients are not permitted to retain
Federal cash in large amounts for long
periods of time. UMTA-requires
recipients to remit all income earned on
advances of Federal funds, except
interest earned on advances to States or
instrumentalities of a State as provided
by the Intergovernmental Cooperation -
Act of.1968 (Pub. L. 90-577).
2. Letter of Credit Payment Method
(LOC).

a..Objectives.
(1) To provide funds to a recipient

orghnization (grantee) promptly in an
amount to meet the immediate cash
disbursement need; and

(2) To preclude the withdrawal of
funds from the U.S. Treasury any sooner
than absolutely necessary to meet the
disbursements of the grantee or the sub-
grantees/third party contractors.

b. Policy.
(1) A recipient organization is

required to limit and time withdrawals
under the LOC to minimum amounts
needed to meet the actual, immediate.
cash disbursement requirements in
carrying out the approved grant. The
timing and amount of withdrawls must
be as -close as is administratively
feasible to the actual disbursements
made by the recipient organization for
the Federal share of direct and
allowable indirect grant bosts. The
recipient organization is authorized to
make a withdrawal only on a "cash
basis'" which is the amount being paid
out for bills and invoices that have been
received and are due for payment, and
not on an "accrued expenditure" basis-
the receipt of goods or services for
which payment may not yet be due.

(2] Cash payments made by the
recipient to secondary recipients must
conform to the same standards of timing
and amount as apply to payments by
UMTA to recipients, including the
furnishing of reports of cash
disbursements and balances.

(3) Primary recipient organizations
must develop procedures whereby
secondary recipient organizations can
obtain funds from the primary recipient
organization as needed for
disbursement.

(4) Recipients must use LOC funding
method on all projects when the
following three conditions exist:

(a) There is or will be a continuing
relationship between a recipient and
UMTA for at least a 12-month period
and the total amount of advances to be
received within that period from UMTA
is at least $120,000.
7 (b) The recipient has established or
demonstrated to UMTA the willingness

and ability to 'establish procedures that
will minimize the time elapsing'betweoen
the transfer of funds and their
disbursement by the recipient, and

(c) The grantee's financial
management system meets the
standards for fund control and
accountability prescribed in Chapter II
of this circular.

c. Procedures to Apply for Letter of
Credit. Following is a brief outline of the
LOC procedures under the U.S. Treasury
Regional Disbursing Office (RDO)
System. Additional information is
available In Treasury Circular No, 1075.

(1) The cognizant headquarters or
regional office, in concert with the
Office of Inspector General, makes a
determination that a recipient
organization should be funded through
the LOC technique and sends the
recipient organization Standard Form
1194, Authorized Signature Card for
Payment Voucher on Letter of Credit
(see Figures IlI-1 and 111-2).

(2) The recipient organization
completes and returns three original SFs
1194, including a Signatory
Authorization and Certification, and the
Designation of Depository, if desired, to
the appropriate regional office,

(3) UMTA reviews the completed SF
1194 and, when approved, forwards the
original to the appropriate RDO.

(4) UMTA prepares SF 1193A, Letter
or Credit, in duplicate. The original is
transmitted to the appropriate RDO and
the duplicate is forwarded to the
recipient organization.

(5) Upon approval of the LOC, UMTA
forwards a letter to the grantee
specifying drawdowns allowed by
project number.

(6) UMTA furnishes the recipient
organization a supply of SF 183s,
Request for Payment on Letter of Credit
and Status of Funds Report (Contact the
appropriate regional or headquarters
program office).

(7) Fbllowing the effective date of the
LOC, the recipient organization executes
and submits SF 183 to the appropriate
RDO in order to receive grant funds to
meet immediate cash disbursement
needs and forwards a copy to the
appropriate UMTA office.

(8) The RDO mails a Treasury check
directly to the recipient organization or
to the depository designated by the
recipient organization for credit to its
account.

(9) The Request for Payment on LOC
ordinarily must be drawn:

(a) not more frejuently than once
daily; and

(b) in an amount no less than $5,000
but no more than $5,000,o00, unless so
stated on the LOC.

l
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(101 In the event a recipient
organization receiving funds by a LOC
demonstrates an unwillingness or
inability to establish procedures to
minimize the time elapsing between the
withdrawal of funds under the LOC and
the disbursement of such funds, UMTA
may cancel the LOC to the extent of the
undisbursed balance not obligated in
good faith in execution of the Federal
project as authorized, and require the
recipient organization to finance its
operations with its own working capital.

(111 While UMTA encourages the
issuance of consolidated LOCs by
grantee rather than by individual grant.
this may not always be administratively
feasible. This may occur when a
recipient has grants administered by
both regional and headquarters offices.
The decision as to the number of LOCs
issued will be made by the UMTA
program offices involved.

d. Recipient Organization
Requirements.

(1) Authorized Signature Cards. SF
1194, Authorized Signature Card for

.Payment Vouchers on Letter of Credit.
must contain the signature of the
individuals authorized by the recipient"
organization to sign SF 183's. The
number of individuals so authorized
should be between two and six. Th6
recipient organization must submit three
original Standard Forms 1194 to the
appropriate UMTA office. An
illustration and instructions for
completing SF 1194 are shown in Figure
11-1.

The RDO accepts only the signatures
of persons named on the current
signature card on file. A recipient
organization must therefore,
immediately submit to the appropriate
regional office new signature cards
whenever there is an addition or
deletion in the persons authorized to
sign SF 183s. A superseding signature
card is not required for any change in
the title or position of a person so
authorized if the person's authority to
sign Standard Form 183 remains
unchanged.

(2] Designation of Depositor. U.S.
Treasury checks may be mailed directly
to a depository designated and
authorized by the recipient for credit to
the recipient's bank account. In order to
adopt this provision, the recipient must
complete Section I and forward the
Designation of Depository for Direct
Deposit of Grant Funds to the depository
for completion of Section 11 of the form.
After the form is fully completed, the
recipient must forward the original and
one copy to the appropriate regional
office. An illustration and instructions
for completing this format are shown in
Figure 111-2.

The recipient organization must
execute a power of attorney only when
the depository requires such an
authorization in order to receive checks
directly from the U.S. Treasury
Department for credit to the recipients
bank account. The recipient must
execute a new designation whenever
changes in the account number or
depository are made.

(3) Request for Payment on Letter of
Credit (SF 183). The recipient
organization must execute an SF 183,
Request for Payment on Letter of Credit
and Status of Funds Report. each time
funds are needed to meet current cash
disbursement needs. An illustration and
instructions for completing this form are
shown in Figure 111-3.

Note.-UMTA grantees may not use TFS
form 5401 to request payment under letter of
credit. This form is only used when a grantee
is paid by a Federal Reserve Bank. UMTA
grantee are paid by Teasury Regional
Disbursing Offices, which require the SF 183.

(4) Distribution of SF 183. The
recipient organization must distribute
the executed SF 183 as follows:

(a) Original Duplicate, and
Quintuplicate: Mail Arectly to the
Treasury Regional Disbursing Office
shown on the recipient's copy of SF
1193A. (The RDO prepares and mails the
Treasury check to the recipient
organization or the recipient
organization's depository).

(b) Triplicate. At the same time, mail
directly to the appropriate UMTA
regional or headquarters program office,
not to the UMTA address on the SF 183.

(c) Quadruplicate. Retained by the
recipient organization for its files.

It is recommended that recipients use
originalsets of SF 183's. These can be
obtained from all UMTA regional
offices. Some Treasury RDO's may
accept copies; however the SF 183
instructions call for an original to be
sent to the RDO.

(5) Planning Letter of Credit
Withdrawals. The recipient organization
must exercise sound financial judgment
and planning to insure that the
requirements for maintaining minimum
cash balances are met. In preparing the
SF183, careful consideration of the
timing of payments to contractors is
required in order to determine when
funds are needed. Consideration of mail
time required for transmission of SF 183
to the RDO and for transmission of the
Treasury check to the recipient
organization or its depository, also is
necessary.

For example, if SZO.,000 is needed on
the fifteenth of the month in order to
provide funds to a contractor to meet
the terms of the contract and normal

mail time from the date the SF 183 is
submitted to the date the Treasury
check is received by the depository or
the recipient organization is seven days,
then on approximately the eighth of the
month the recipient organization should
mall the SF 183 to the RDO.

Once the LOC system has been in
operation a short time, the recipient
organization should have determined its
disbursing pattern and calculated mail
time so that withdrawals can be timed
as close as possible to actual cash
disbursements. Cash controls must be
maintained by the recipient on a current
basis so that cash balances do not
exceed the immediate needs for the
recipient organization's disbursements.
Recipients may not draw down cash
which will not be used for two or more
weeks after receipt. Cash must be
dispersed within three days.

An illustration and instructions for
completing a suggested Federal Cash
Control Register are shown in Figure III-
4. If properly maintained, the cash
control register provides the information
necessary for completing Section H-of an
SF 183. Please note that the Federal
Cash Control Register is maintained on
a "fiscal year-to-date" basis, and not an
"inception-to-date" basis.

e. Deficient or Refected SF183.
(1) Deficient SF183. If a deficiency on

the SF 183 is detected, a deficiency
notice will be issued. A deficient SF 183
Is not ordinarily rejected. However,
repeated deficiencies of a similar nature
by the same recipient organization may
be cause for rejection with UMTA's
concurrence. The following are reasons
for the issuance of deficiency notices:

(a) There is a difference between the
name and address information of the
drawer on the SF 183 and the name and
address of the drawer on the related SF
1193A:

(b) The address of the payee on the SF
183 is different from the address of the
payee on the related SF 1193A;

Cc) The Federal program agency
approved payment, but other
information on the SF 183 was
incomplete or inaccurate:

(d) The cents are left off the amounts
in Section L 11. and/or HL;

(e) The Amount Requested in SectionI
is less than $5.000 and is not the final
drawdown on the available balance:.
and
(f) The signature(s) of the official(s)

authorized to certify request for
payment differs slightly (example: using
first two initials and last name instead
of the full signature) from the
signature(s) on the SF 1194 but
otherwise-compares favorably, and the
Treasury disbursing office approves
payment.
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(2) Rejection of SF-183. The SF 183
will also be examined for errors,
deficiencies, or omissions of a more
severe nature which may necessitate the
rejection of the request. There are
definitive reasons for the rejection of an
SF 183 and the Treasury disbursing
office will contact UMTA prior to any
rejection. The reasons for rejection are:

(a) An unauthorized or invalid
signature, (erasures, painting over with
correction fluid, or tape overs are
unacceptable.)

(b) The amount requested in Section I
is greater than the available balance;

(c) The name of the payee to whom
the check is to be issued is not identical
to the name of the payee shown in the
"Treasury Checks To Be Made Payable
To:" block of the related SF 1193A;

(d) The "Amount Requested" block in
Section I is left blank, erased, painted
over with correction fluid, or taped over;,

(e) Discrepancies exist elsewhere on
the SF 183 and the Treasury disbursing
office cannot obtain correction
information from the Federal program
agency and/or its own file;

(f) The amount requested is more than
$5,000,000 and UMTA has not provided
an amendment to the related LOC
authorizing drawdowns of more than'
$5,000,000;

(g) There are excessive funds in the
hands of the recipient organization as
determined by Treasury and/or UMTA;
and

(h) A written request has been
received from UMTA to withhold
payment for a reason other than those
listed above. The Director, Office of
Accounting, must provide signed written
confirmation of this request.

f. Excessive or Premature
Withdrawals. When excessive cash is
being held by recipients, UMTA must
request a refund of the excessive cash
and, if the recipient is not a State
government or an instrumentality of the
State, the interest earned on those
funds. The only exceptions to the
requirement for prompt refunding are
when the funds involved:

(1) Will be disbursed by the recipient
organization within seven calendar
days, or

(2) Are less, than $10,000 and will be
disbursed within 30 calendar days.

Excess cash for a project under the
LOC may not be used for another
project, even if it is under the LOC. The
excess cash must be returned as stated
above.

These exceptions to the requirement
for prompt refunding should notbe
construed as approval for a recipient
organization to maintain excessive
funds. They are applicable only to

excessive amounts of funds which are
erroneously drawn.

The return of funds is accomplished
as follows:

(1) UMTA requests the recipient to
remit the excessive cash and any
interest to UMTA by a check made
payable to the Urban Mass
Transportation Administration. If a

-single check is used to remit both the
premature withdrawal and the interest
the amount attributable to each must be
separately identified.

The check(s) must be mailed to the
Office of Accounting, UAD-20, and must
be accompanied by a memorandum
explaining the purpose of the check(s)
and identifying the project number. A
copy of the check and the memorandum
should be sent to the appropriate
regional or program office..

(2) The recipient must record that
portion of the remittance representing
the amount prematurely withdrawn
(excluding interest) as a disbursement
on line 5 ("Less: Actual Disbursements,
Fiscal Year to Date") on subsequent
requests forpayment.

(3) JMTA will authorize an increase
in the recipient's LOC in the amount of
the premature withdrawal only.

g. Revocation of LOG. A LOC will be
revoked when it has been determined
that the recipient organization has
demonstrated an unwillingness or
inability to establish procedures to
withdraw only those amounts necessary
to meet currentdisbursement needs and
to time withdrawals as closely as
possible to the actual cash
disbursements. The amount authorized
under the LOC credit will be decreased
to the amount M;,thdrawn plus the
am6unt'already obligated in good faith
in executing the Federal project as
authorized. Once this remaining balance
has bden withdrawn, the LOC will be
revoked.

3. Advance by Treasury Check
a. Recipients that do not qualify for

LOC's may still receive advances by
Treasury check if certain conditions are
met. Recipients may recieve cash
payments upon request to UMTA before
cash outlays are made, or according to a
predetermined payment -schedule before
payments are made by the recipient.
This advance funding-method will be
used when the following conditions
exist:

(1) Annual advances to a recipient
aggregate to less than $120,000, or there
will not be a continuing relationship foi
at least one year between UMTA and
the grantee.

(2) The recipient has established or
demonstrated to UMTA a willingness
and ability to establish procedures

minimizing the time elapsing between a
transfer of funds and their disbursement
by the recipient.

(3) The recipient's financial
management system meets the
standards for fund control and
acoountability prescribed In Chapter It
of this circular.

b. Cash advances will be limited to
the minimum amount needed, and timed
to meet the actual, immediate cash
requirements of grantees in carrying out
the purposes of approved programs or
projects. The timing and amount of cash
advances should be as close as Is
administratively feasible to actual
disbursements by recipients for direct
program costs and for proportionate
shares of allowable indirect costs, For
example, if disbursements are made by
a recipient on a monthly, biweekly, or
any other regular cycle, and the amorlis
involved would so warrant, Issuance of
advance Treasury checks should be
timed accordingly.

c. Funds are requested by preparing
the Request For 4dvance or
Reimbursement, SF 270 (See paragraph 5
below for details).

4. Reimbursement by Treasury Check
When a recipient receiving cash

advances has demonstrated to UMTA
an unwillingness or inability to establish
procedures to minimize the time lag
between cash advances and
disbursement thereof, UMTA, unless
prohibited by the statutes governing the
program(s) in question, will terminate
advance financing and require the
recipient to finance it with Its own
working capital. Payments to the
recipient are then made by Treasury
check to reimbuse the recipient for cash
actually disbursed. A Request for,
Advance or Reimbursement is submitted
to UMTA for this purpose (see
paragraph 5 below):
5. Request for Advance or
Reimbursement (SF270)

a. General. Recipients submit this
form to receive payment for all projects
when LOC is not used. Copies of the SF
270 can be acquired from the
appropriate regional office. No other
documentation need accompany this
form. An original and two copies should
be sent to the cognizant UMTA office.

b. Instructions. Instructions for
completing an SF 270 are printed on Its
reverse side, In addition, the following
instructions should assist recipients In
completing this form (see Figure 111-5).

(1) Only the total columns on this form
should be completed. In addition, all
figures may be rounded to the nearest
dollar, i.e., amounts of $.50 or over
should be rounded to the higher dollar
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and amounts under $.50 should be
rounded to the lower dollar. For
example: if the non-Federal share is
computed to be $2,572.70, the amount
reported should be $2,573.

(2) Block #5--All requisitions should
be numbered consecutively beginning
with #1 as the first requisition.

(3] Block #8-The first requisition
covers the date of the grant approval
letter through the end of the period for
which reimbursement is requested.
When a requisition requests
reimbursement only, this "ending" date
will be the same date which outlays are
reported on line Ila of this form. If
reimbursement and/or an advance is
being requested, the "ending" date
should reflect the period through which
the advance funds are needed.

All requisition report periods should
run consecutively. For example, if a
requisition is submitted for the period
1/1/80 to 3/31/80, the next requisition
will begin from 4/1/80.

(4) Block #9-The name of the
recipient organization should be exactly
as indicated on the grant contract.

(5) Block #11-Line A-The "as of"
date should be the date for which the
recipient has actual costs recorded. This
date should be the same as the "to" date
in Block #8 unless the recipient is
requesting an advance.

Line B-Represents investment
income, proceeds from the sale of
equipment, or rental income.

Line D-Represents the estimated
expenditures for the advance period,
both UMTA share and local share.

Line F-s or 20% of line E, depending
on the funding ratio for a particular
project If anything other than these
percentages, the reasons should be
specified.

Line G-% or 80% of line E, depending
on the funding ratio for a particular
project

Line H-Total of previous
requisiton(s) submitted. This line should
not represent actual checks received
because the recipient may have
submitted a requisition which is in the
process of being paid. Requisition ±1 on
this line should be'zero.

Note that recipients should only
complete the "total" column of Block
#11, unless the grant award letter oy
grant agreement specified that there is
more than one funding sburce
supporting the project. In such cases.
separate columns-should be utilized for
each funding source.

c. Review of the SF270. Each SF 270
for funds will be reviewed in light of the
periodic progress reports and financial
reports required for that project.
Changes requiring grant amendments or
prior approval of a budget revision must

be approved before funds for these
changes are requisitioned (see Chapter I.
paragraph 5).
6. Excesshie Payments (OverpoymentsJ
to Grantees

a. UMTA project managers will be
alert to any information which may
evidence a potential overpayment or
other amounts due UMTA. The
following are possible reasons for
payments becoming due UMTA:

(1) insufficient non-Federal funds to
match Federal payments.

(2) the sale of project equipment, or
(3) excessive Federal funds in the

project account.
Such payments must be made

promptly to UMTA. The grantee is
instructed to:

(1) Make checks payable to "Urban
Mass Transportation Administration";

(2) Mail checks to: Office of
Accounting. UAD-20, Urban Mass
Transportation Administration, 400 7th
Street, S.W., Washington, D.C. 20590.

(3) Specify applicable project
number(s) on the check.

(4) Provide written explanation as to
purpose of payment, and

(5] Send copy of the check and the
explanatory letter to the appropriate
program office.

aILUNG CODE 4910-S7-M
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URBAN MASS TRANSPORTATION ADMINISTRATION
LETTER OF CREDIT - TREASURY RDO SYSTEM

DESIGNATION OF DEPOSITORY FOR DIRECT DEPOSIT OF GRANT FUNDS

Section I (To be completed by recipient organization)

Name of Project: (1)

The (2)

has been designated as the deposi-tory for all funds to be received directly
from grant-(project) number(s) (3)
executed with the Urban Mass Transportation Administration for deposit to

(4)
(Account Name and, Number)

(5) (6)
(Name) (Address and Zip Code)

(7) . (8)
(Title of Executive Officer) (Signature of Executive Officer)

(9)
(Date)

Section II (Tb be completed by the depositofy)

The account identified in'-Section I has been established with the bank.
All necessary docuinentation, including a power of attorrey Wien necesary,
which legally enables this depository to receive U.S. Government checks
directly from the U.S. Treasury Department for deposit to

(10) without the payee's
(Account Name and Number)

endorsement have been received and are in the depository's custody.

Name of Bank) .. (Address . 7 ip-Code here ch--e-cks
should be mailed)

(13) The Depository is a minority-owned bank participating in the Federal
Minority Bank Deposit Program? Yes No

The,Depository hereby agrees to immediately notify the Recipient Organiza-
tion when a deposit is ,made in the above account.

(14) (15) (16)
(Title of Authorized Bank Officer) (Signature of Authorized (Date)

Bank Officer)

60332
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URBAN MASS TRANSPORTATION ADMINISTRATION
LETTER OF CREDIT - TREASURY RDO SYSTEM

INSTRUCTIONS FOR DESIGNATION OF DEPOSITORY FORMAT

NOTE: This form is not necessary if the recipient organization chooses to
receive the check directly from Treasury. This form is not supplied.
Each recipient organization must type an original and two copies as
il I ustrated.

Block

Number

1. Enter as provided by the UMTA program officer.

2. Enter name, address and ZIP code of depository designated to receive
Treasury checks.

3. Enter project number(s) -- use supplemental sheet if necessary.

4. Enter name of recipient organization's bank account and number.

5. Enter name of recipient organization.

6. Enter complete address of recipient organization.

7. Enter title of Executive Officer for recipient organization.

8. Signature of Executive Officer for recipient organization (person
who signed grant agreement).

9. Enter date form signed by Executive Officer for recipient organiza-
tion.

10. Enter name and account number of recipient organization's bank

account.

11. Enter name of recipient organization's bank.

12. .L . cownplete address of recipient ulganization's bank were irea-
sury checks are to be mailed.

13. Enter title of authorized bank officer for recipient organization's
bank.

14. Enter signature of authorized bank officer for recipient organiza-
tion's bank.

15. Enter date form signed by authorized bank or Treasury Officer for
recipient organization's bank.
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SAMPLE OF STANDARD FORM 1194

Standard Form 1194 Letter of Credit Number
6 Treasury FRM 1000 AUTHORIZED SIGNATURE CARD
Fscal Sermice
Bureau of Accounts FOR PAYMENT VOUCHERS Federal Reserve Bank €

ON LETTER OF CREDIT

Letter of Credit Issued in Favor of (Recipient) Issued by (Federal Agency)

SIGNATURES OF INDIVIDUALS AUTHORIZED ] ONLY ONE SIGNATURE REQUIRED ON PAYMENT VOUCHERSor

TO DRAW ON THE CITED LETTER OF CREDIT El ANY TWO SIGNATURES REQUIRED TO SIGN OR'COUNTERSIGN

Typed Name and Signature Typed Name and Signature

Typed Name and Signature Typed Name and Signature

I CERTIFY THAT THE SIGNATURES ABOVE ARE OF THE INDIVIDUALS AUTHOR- APPROVED:

IZED TO DRAW PAYMENT VOUCHERS FOR THE CITED LETTER OF CREDIT.

DATE AND SIGNATURE OF AUTHORIZING OFFICIAL (Recpent) DATE AND SIGNATURE OF AGENCY CERTIFYING OFFICER

1194-101
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PREPARATION OF SF 1194

NOTE: 1. In preparing the SF 1194, Authorized Signature Card For Payment

Vouchers on Letter of Credit if a mistake is made or a change is
necessary, a new SF 1194 must be prepared because erasures or

corrections of any kind are not acceptable.

2. When a new SF 1194 is being submitted to reflect a name change or

addition of any individual authorized to withdraw on a LOC, allow

at least 10 days for processing the SF 1194 before submitting a
Request for Payment on Letter of Credit and Status of Funds

Report, SF 183.

Block

Number Explanation

1. Leave blank--to be completed by UMTA.

2. Line through the words "Federal Reserve Bank" and enter the name of
the Treasury Regional Disbursing Office servicing and recipient orga-

nization.

3. Enter the name and address of the recipient organization. If addi-

tional space is required, use the reverse side of the form.

4 Ent r- "Urh.a Mass Transportation Administralnn' plus the address an

eight-digit accounting station symbol. UMTA's eight-digit accounting

station symbol is 69-08-8701. The address is: UMTA, Office of
Accounting, UAD-20, 400 7th Street, S.W., Washington, D.C. 20590.

5. Leave blank.

6. Enter an "X". (All SF 183 for withdrawals against a letter of credit

must be countersigned).
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Preparation of Standard Fo 'm 1194: (cont'd)

Block

Number Explanation

7. Enter the typed names and the signaturesof officials of the recipient

organization authorized to execute SF 183, Request for Payment on

Letter of Credit and Status of Funds Report. Cross out any of these

blocks that are not used.

8. Enter the date, typed name, title and the signature

organization's official who is authorized to certify
of the signature of individuals authorized to execute

9. Leave Blank -- to be completed by UMTA.

of the recipient
the authenticity
SF 183.
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REQUEST FOR PAYMENT ON LETTER OF CREDIT
AND

STATUS OF FUNDS REPORT
SEC I-O t-RQUEST FOR PAYMNT

ArZENCY STATION SYMBOL ILETTER.OF.REEXT NUMIPER DOCUMENT HWIERt AMOUNT RequCXTw
S

NAME ANO ADDRESS OF U.S. AGENCY NAME AND ADDRESS Of DRAWOR PAID wy (Y..v .* O.&)

NAME AND ADDRESS OF TREASURY MAKE TREASURY CHECK PAYALETO;
DISURSING OFFICE

VOUCHER APROVDED Irl-re.F t"a 0.4)

CHECKC HUINXE (7-W,. LIM OWkaJ

SECTION f--STATUS OF FEDERAL FUNDS (lut Be Comsplted By ruwivr)

L FEDERAL FUNDS ON HAND (S . .1 F4- fta T) S
Z ADD- ADVANCES RECEVED. FISCAL YEAR TO DATE

3. AD COLLErONS. REFUND AN/OR MISCELLANEOUS RECEIffS

4. Snkeue.I

S. LEM ACTUAL D SSURSULWTS. FISCAL YEAR TO DATE

4L FEDERAL FUNDS ON HAND AT TIME OF THIS REQUEST

7. ADD. AMOUNT OF THIS RI ORt PAYMENT

I. ADM. UNPAID REQUEST FOR PAYMIENr IEVIOUSLY SUITTED

S. TOTAL = S

10. OUTSTANDING ADVANCESTO SVIICRA'TS-NUMWEM TOTAL $ Tv.v O

SECTION IIA-4tEMARKS (Wraeers Us#)

SECTION IW-CASSFICATION OF THE AMOJN OF ThNS REQUEST (Mat Be C.omplete, BY Drawer
PROGRAM. GRANT NO. DRt OTHER A&IOUNT PR OOV"GRA.M NOft. W

IDENTIFYIN NO.M AMODUNTTE

TOTAL (ust Agree wth Amounat of We Rnat for Pament)

SECriom t-CTIFICATION M!!L Ba rnpU~tod By Dramar)

I c ' that ti Reqoest for Payment ban been drawn In accodfac with the ea ad eCdltRm ot the E. ter ct
Credt dted and that the amount for which drawn is proper for payment to the drawer or for cred. to the account Of the drawr
at the drawes hank. I also certify that the data reported ahove n correct an that the amount of the Roest for Payment Ia not
in eceam of current needa.

60337

SDo-iw F Im ORISNAL-Onwer wil fmraSd this ep to T..any Dl. ,n DMA..

Pre , fly Dvt. of Trawy
I T FRIA 6"2E



Federal Register / Vol. 45, No. 178 -/ Thursday, September 11, 1980 / Proposed Rules

INSTRUCTIONS FOR PREPARING AND DISTRIBUTING-AN SF 183
REQUEST FOR PAYMENT ON- LOC AND

STATUS OF FUNDS REPORT

NOTICE TO DRAWER.

SF 183 is shown on Page 1 of Figure 111-3. Extreme care must-be exer-

cised to prepare an SF 183 correctly and completely in order for the appropriate

Treasury Regional Disbursing Office to process the request for payment with-

out delay. If a recipient repeatedly fails to prepare the SF 183 correctly
and completely, the Treasury Regional Disbursing Office may reject future

requests for payment.

Withdrawals on the LOC must be made only
current disbursement needs. Such withdrawals
more frequently than once daily, in amounts no

than $5,000,000 unless so stated on the LOC.

in amounts necessary to meet
ordinarily must be. made not
less than $5,000 but no more

All Dollar Amounts Which Are Entered On the SF 183 Must Be Shown

To Two Places Past The Decimal. Example $25,000.00

SECTION 1 - REQUEST FOR PAYMENT

Block

Number
I

1. Agency Station Symbol; Enter the eight digit agency station symbol,

69-08-8701, (also appears on the SF 1193A Letter of Credit).

2. Letter-of-Credit Number. Enter the eight digit Letter-of-Credit num-

ber which appears on your related LOC.
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Bl ock

Number

3. Document Number. Enter the appropriate document number. For each

LOC, the document number of the first SF 183 must begin with "001",

and each SF 183 prepared thereafter for each letter of credit must

progress in consecutive ascending order. Alphabetical designations

must not be used as part of the document number. Amendments to the

LOC must not interrupt the progression of the number assigned to the

-Requests for Payment by the drawer.

4. Amount Requested. Enter the total amount of this request for payment

which must be the same as the amount requested on line 7 of Section II

and the total in Section III.

5. Name and Address of U.S. Agency. Enter the name and address of the

Federal "Issuing Agency" which apears on your related LOC.

6. Name and Address of Drawer. Enter the name and address of the recip-

ient organization (drawer). This information must be identical to

that entered in the "In Favor Of" block on your related LOC.

7. Name and Address of Treasury Disbursing Office. Enter the -name and

address of the Treasury disbursing center or Treasury regional office

which appears on your related LOC.

b. Make Treasury Check Payable To. Enter the information exactly as it

appears in the "Treasury Checks to be Made Payable To:" block on your

related LOC.
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SECTION II - STATUS OF FEDERAL FUNDS

Block.

Number

1. Federal Funds on Hand. Enter the total amount of undisbursed Federal

funds received under this LOC which were in the hands of the recipient

organization (drawer) on the first day of the current Federal fiscal

year. This amount includes all Federal funds on deposit with a com-

mercial bank or maintained as imprest funds and received but undepos-

ited Treasury_ checks.

Advances Received, Fiscal Year to Date. Enter the total amount of

all Federal funds received under this letter of credit during the

current Federal fisca-l year to date.

Collections, Refunds, and/or Miscellaneous Receipts. Enter the total

amount of all collections, refunds, and/or miscellaneous receipts of

funds received during the current Federal fiscal year to date. Exam-

ples of items to be included in this amount are:

a. Cumulative Federal funds -advanced to a secondary recipient organ-

ization and, subsequently, determined tq be in excess of immedi-

ate disbursement needs, which have been :returned to the primary

recipient during the current Fediral fiscal year,

b. Cumulative Federal share of proceeds from the sale of real prop-

erty, personal property, and/or services received during the cur-

rent Federal fiscal.year which are available to the primary recip-

ient to pay the cost of any approved program activity.
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c. Cumulative interest earned during the current Federal fiscal year

on Federal funds withdrawn from this LOC prior to actual disburse-
ment needs of the recipient organization. In Section II A-
Remarks, indicate the amount of such interest and whether that

amount has been remitted to UMTA.

4. Subtotal. Enter the sum of the amounts reported on lines 1, 2, and 3

of Section II.

50 Actual Disbursements, Fiscal Year to Date. Enter the total amount of

actual cash disbursements of Federal Project funds during the current

Federal fiscal year to date. Any interest earned on funds premature-

ly withdrawn from this LOC and returned to UMTA must be included in

the amount shown on this line.

6a. Federal Funds on Hand at Time of This Request. Enter the amount
reported on Line 4 minus the amount reported on Line 5.

6b. Estimated Number of Days Supply. Enter the estimated number of work-

days until the amount reported on Line 6a will be disbursed. The

estimate includes the day on which the funds will be disbursed. For

example, if the request for payment is prepared on a Tuesday and the
recipient organization expects to disburse the Federal funds on hand

on the same day it is preparing the request for payment, this repre-
sents a zero day supply of Federal funds.

7a. Amount of This Request for Payment. Enter the total amount of this
request for payment, which must be the same as the amount requested in
Section I and the total in Section III.

7b. Estimated Number of Days Supply. Enter the estimated number of work-

days from the estimated day of receipt until the amount reported on
Line 7a will be disbursed. This estimate includes the expected day
of receipt but does not include the day of disbursement. For
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example, if the recipient expects to receive the Federal funds
requested on a Friday and disburse these funds on Monday of the
following week,. this represents a, one day supply of Federal funds
assuming Saturday and Sunday are not work days.

8. Unpaid Requests for -Payment Previously Submitted. Enter the total

amount of the request(s). for payment whfich have been submitted to the

RDO but for which the recipient organization has not yet received

payment. Do not include the amounts of rejected Requests for

Payment.

9. Total. Enter the sum of the amounts reported on Lines 6, 7 and 8.

10a. Outstanding Advances to Sub-Recipients - Total $. Enter the differ-

ence' between the total amount of Federal funds advanced to secondary
recipient(s) and the total amount of Federal funds disbursed by

secondary recipient(s).

lOb. Outstanding Advances to Sub-Recipients - Number. Enter the number of

recipients maintaining the outstanding balances reported on Line ida
of this request for payment as "Outstanding Advances to Sub-Recip-

ients". If there are no secondary recipients involved, "N.A." must

be entered for non-applicabl-e.

SECTION II A - REMARKS

The recipient organization (drawer) should enter dny additLiuial

explanation, related to Section II - Status of Federal Funds, deemed

appropriate-. This includes the date through which funds are reques-

ted, the- purpose of the request and if a final payment for a particu-
l ar project.
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SECTION III - CLASSIFICATION OF

THE AMOUNT OF THIS REQUEST

Since a request for payment may include funds for more than one grant

or project,, it is extremely important that Section III be properly completed

to show the amount of the request for payment applicable to each grant or

project. Therefore, for each grant or project for which funds are being

requested, enter the appropriate project number, fund code, and the amount of

funds requested for each project.

The total of this section must be the same as the "Amount Requested" m-

der Section I and the "Amount of This Request for Payment" under Section II.

SECTION IV - CERTIFICATION

Block

N umber

1. Date. Enter the date(s) this SF 183 is certified.

2. Signature and Countersignature. Two of the designated officials of

the recipient organization authorized to certify requests for payment

on the SF 1194, Authorized Signature Card for Payment Vouchers on

Letter of Credit, on file with the Treasury disbursing center or

Treasury regional office servicing the related LOC shall affix their

signatures. These signatures must be identical to those on the

current SF 1134.

3. Title. Enter the titles of the designated officials of the recipient

organization certifying this SF 183.

11. Distribution of the Form.

NOTE: FORWARDING POINTS ARE PRINTED ON 'THE BOTTOM OF EACH COPY.
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1. Original. Duplicate and Quintuplicate. Forward to the Treasury dis-

bursing center or Treasury regional office servicing the related LOC.,

2. Triplicate. At .the same time the recipient organization mails the

designated copies in 1. above to the appropriate Treasury RDO, the

triplicate copy must be sent to the UMTA regional or headquarters

office (Do not send the triplicate copV to the Office of Accounting

which is shown in the "Issuing Agency." block on your Letter of Credit,

SF 1193A..)

3. Quadruplicate. Retained by the recipient organization (drawer).
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PREPARATION OF FEDERAL CASH CONTROL REGISTER

Column
Number Instructions

1. Enter the document number from SF 183.
/

2. Enter date of request from SF 183.

3. Enter amount requested as shown on line 7 of SF 183.

4. Sel f-explanatory..

5. Enter date Treasury check deposited as shown on notification
received from bank.

6. Enter amount of Treasury check from notification received from
bank.

7. Sel f-expl anatory.

8. Enter date of deposit.

9. Enter amount-of deposit.

10. Self-explanatory.

11. Enter date funds disbursed to payee by recipient organization.

12. Enter amount disbursed to payee by recipient organization.

13. Sel f-explanatory.

14. Enter the date of'the last entry in either column (5), (8) or
(11) which causes a change in the bilance in column (15). -

15. Enter amount obtained by subtracting cumulative total in column
(13) from the cumulative total in column (7) plus column (10).
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Appr ovedby Oaee .4Manageme, t eM 1MC

REOUEST FOR ADVANCE 1dgat - 1 2

OR REIMBURSEMENT 
= I o KQMM

PA.Mff , m [., 5
04, I it-- I

2. F I SPOSORMG AGENC AND OUNIZA.M1AL LMWI TO 4. L R.A U

UKTA Hy-09-0123 2
04 t°IXT ,oEN ,.F ICAIC & a M R"l' 3)o ,S..,a & .,

3-1-78 4-30-78
t.,RELIrOn( ORGANIZATION N IA Alwl a Jyr e allat

Tonawanda Transit Authority

367 Treont Street OWN&"
Tonawanda, NY 14120

11. COMPUTATION OF AMOUNT OF RE___URSEME___ It____
(a) (b,) Ce(

POiRAMS/ucroNS/ACTImTIES S. N/A H/A N/A TOTAL

IL roea program

ouy stodate 3-31-78 $S$ $ $ 90.157

A. ,a.a- cumuative prramnm lemm 1.215

! L) 88,942

9. Emtrnated net cash outa for advanc

a. al(Sun of& _ ___ 11,6778

t tion-eralshare of arnountoc lute ________ ______5_ _______

g, Federal hara of amount on elt 74.150

I. Federal paymnnts Previously reuested 5725

L Federal Share DOW rqU (Li4u 6

1. Advans required by itt month _ _ _
mnonth. when request.-________
ed by Federal grantor I
ag~ency .oeseIn mak- ________

leg pr .4s2ndenwaeh K
w~ncml I3rd month _ _H/A

22. ALTERNAT COMPUTATION FOR AINAPICES ONLY

I. Estimatled Federal cash outays that v41l be made during period covered by the nce S

I. Le: Esti med balance of Federal cashon hand as of beginningof advance peaed

C. Amount requested (Lisamus iZu) $

SIHA CfAJT~eZC FIOfTIOLAL DAIC MUMItS

I certify that to the best of Mc btoaIedj*
and beel, the data above are correct and 415178
that all outl3yz wfte n,- Se in accordance 4/5/ 7

Sthe gre1 cond'-.or othr agree. rYTSOR MWE PSTC AME APeo ITTSZ47-AtZ
mnnt and that payment is due and h Sylvester Snodgras 1I Ii-General anager (319)123-345

"'hs apace for agc m

SAMPLE SECTION 9 REQUEST FOR

ADVANCE OR REIMBURSEMENT
Figure III-Sa

220.405 Figure UII-Sa
Page 1 of 2

ETUIOAM r InP
frtteE0 onw Cate "odo nd "W
@r. h. A-tie
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INSTRUCTIONS

Please type or print legibly. Items 1,3. 5.9, 10. 1c lie; hf. 11g, ., 12 and 13 ar self-explanototy:
specific Instructions for other Items are as follows:

Itae, Jarg. ItJim

2 Indicata whether request I prepared on cash or wc.
trued expenditure basis. Al requests for aaness
shall be prepared on a cash basis.

4 Enter the Federal grant number, or other Identifying
number assigned by the Federal sponsorink agency. If
the advance or reimbursement Is for mor thn oe
grant or other agreement. Inseit N/A; then, show the
arogate amounts. On a separate sheet list each

grent or agreement number and the Federal share of
outays made against the grant or agroaent.

6 Enter the employer Identification number assigned by
the U.S. Internal Renm S&vic*. or the FICE (instktu.
tion) code If requestsd by the Federal agency.

7 this spece Is reserved for an acccunt number or other
Identlifng number that may be asslgned by the
recipient.

a Enter the month, day. and year for the beginning and
ending of the period covered In this requeet. If the r
quest Is for an advance or for both an advance and re
Imbursement, show the period that the advance wlt

cover. If the request Is for reimbursement show thr
period for which the reimbursement Is requested.

Note: The Federal sponsoring agencies have the optior of
requiring recipients to complete items 11 or 12, but not,
both. Item 12 should be used when only a minimum
amount of Information Is needed to make an advance
and outlay Information contained In item 11, can be
obtained In a timely manner from other reports.

11 The purpose of the vertical columns (a). (b), and (c). Is
to provide space for separate cost breakdowns when a
project has been planned and budgeted'by program,
function, or activity. If additional columns are needed,

use at marry addjorn*atocm as needed and Indlcata
leg. number In space provided in upper right; how.
ev theilummary totals- of all programs, function.
or activities should be shown In the "total column on
the first page.

,le Enter In "as of data", the month, day. and year of the
ending of the accounting period to wI.... this amount
applies. Enter program outlays todate (net of refunds,
rebetes, and discounts). in tW appropriate cokmns.
For requests prepared one cash bsIs. autlaysar the
sumr at a ual castt disbursements for goods and aev-

-ces, the amount of indirect expenses charged, the
value of Inkind contrlbutlowappliad. and the amount
of cash advances end payments made to subcontMrc.
tore and eubrecipients. For requests prepared on an

ccnured xpenditurbasis, Outlays are the sum of the
actual cash disbursements, the amount of Indirect ex.
parsa incurred: and the netincrease (or decrease) In
the amounts owed by the recipient for goods and other
property- raceivd, end for sviCer peormed' by em
ploe contracts, subgrantrs and other payees.

lib Enter the Cumulative cash Income received to date, f
nrquests are, prepared on a cash bass. For requests
prepared 6n an accrued expenditure basis, enter the
cumulativa income, eamred.to date. Under either bails.
enter only the amount applicable to program Income
that was required to be used for the project or po-
gram by the terms of the grant or other agreement.

Ild Only when making requests for advancs payments.
enter the total estimated amount of cash outlays that
will be made during the period covered by the advance,

13 Compl4te the certification before submitting this
request.,

STANDAND POW 2Me L%=s f7-
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REOUEST FOR ADVANCE IP , 1 12

OR REIMBURSEMENT L I ,-.. ERZ)M
PAYMENT b
p'I'mIJ L 

" o 
"I . orFW[RA . SPO $0O ING AGr uCY AND OA IA ZAT N L AJ. MI RM VU 4. O(r L Ca 0 T r

WICN THIS REPORXT S SUSMLITTED IOr NTSIN. MCVIrE AA41 U3AQI

NY -05-4099 002
L X onE IDEKTrIFTIC AUM&E.It . . . . .M B T HIS .QUS

I . . . . 1-1-77 I 9-3 " "hnould includeI93-77 advance verioa)
L. *ErAPID ca W. ATION 14. PA1'U WI... MI. m i.INMW SUM -oi

Tonmanda Trans. Authority w I

367 Tremont Street

x, e Tonawanda, NY 14120 . ,,, ,
IL. , COMPUTATION OF AMOUNT OF REItBURSEUENTS/AOVANCES R__U_._TT_

Ce) (b) ('1

PRORtAMSlFUNCTIONS/ACTWITIES 0- TOTAL

(As 'ate)
rotars t=od 6-30-77 S S S S 312,600

I. L,! Cumulatte program Incae 104,500

h.C_ Ht ragan suftys (Lima a slim_K" ) 208.100

IL Estimted nt Cash Outlays fO &Ml e 103,400

I To" slm of V e& d) 311,500

f. Mor-Federal share of amount an tn 240,800

L. Tederal shire of am1nt On Kn a 70,700

IL Federal payments prevously raquatted _______40,700

L federal share ne*w rqetd(Use v 00

5onthvane requert-
ad by Federal grarrr

agency for use In mak- 2,t mtnh August 15,000
ing pm duled ad- 

-

3rd monI September I_ 1 5,000
22. ALTERNATE COMPUTATION FOR ADVANC ONLY

a. Estimated Federal cash twlsysthat W4U be made duing period coveid by t e o

At. Le: Esmated balance adt l csh on hand as iof bgng of advance elad

c. Anount requestsd (sa wixit MW b) S

23. CERTIFICATION
SIIA"TURE Of AlrORLZE CLRTtrlnG of fic" DATE REQuUT

I ertify that to the beat 41 my Lnwidge

and belief-the data above are Correct and L/-.'f-" B7"-1-77
that an outlays were made In Ac .. 4cor, _
wih the grant cOnditionts or ether egree- TYPED OR PNTD NAME AMD TITLE ILnok ' ,xELA

ment and that paymnt is due and has not ts fs
been prevously requested. Aaron Zzyyton

General Manager (312)555-333

lkiipac r eny

Federal Share broken down as follows:

S 9,099 - for actual period 1-1-77 - 6-30-77
6,967 - for July
6,967 - for August SAWLE SECTION 5
6,967 - for Septeuber

$ -0 - this requisition REQUEST FOR ADVNCE OR REIRSURSE4ENT
Figure 111-Sb

STwAbaE SrA ENe tcWe..-M w
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INSTRUCTJONS

Please type or print legibly. Items 1, 3 5,9, 10, 12c€; IIt, 11f,. M.Ig, 2a, n2and 13 ararself 'xplanatory;
specific Instructions for other Items are is follows:

Item xy

2 Indicate whether reques Is prepared on cash-or ac
Mruad expenditure basis. All requests for advancw

shall be prepared on e cash basis.

4 Enter the Federal grant number, or other Identilfyng
number assigned by the Federal sponsoring agency. If
the advance or reimbursement ie-for more than one
pant or other agreement, insert N/A. then, show the
a.gregate amounts. On a Separate iiheet, list eech

rant or agreement nuner and the Federal eiwe of
outlays made against the grant or egreemse.

6 Enter the employs dentfication number assigned by
the U.S. Interal Revenue Service, or the FICE (inatlto
tion) code if requested by the Federal agency.

7 This space Is reserved for an account number or ether
Identifying 'number that may be assigned by the
recipient

3 Enter the wont. day. and yr for the rtirmng &nd
ending of the psiod coered In the rMquest It the r&-
quest is for en advance or for both an advnc. and ,-
Imbursement, show the period that the advance will
cover. If-the request Ie for reimbursement, &4w the
period for which the reimbursement is requested

Note: The Federal sponsoring agencies he the option of
requiring recipients to complete items 11 o 12, but not
both. Item 12 should be 6sd when only a minimum
amount of Information is needed to make en advance
and outlay Information contained In Item 11 can be.
obtained in a timely manner from other reports.

11 The purpose of the vertical columns (a). (b). and (c).is.
to provide space for separate cost breakdowns.when a'
project has been planned and budgeted by program.
function, or activity. If additional columns are needed,,

u ea many eiddltionatlfonneas needed and Indicate
page, number In space provded In upper right how-
wer. the swnmar, totals or all program, functios
or activitie should be shown In the "total" column on
the first page.

'11s Enter In "a of dat", the month, day, and year of the
ending of the accounting period to which this amount
applies. Enter program outlays to date (net of refunds.
rebates, and discounts). In the appropriate columns.
Fee nrquests.prpared oftcash basis. outlays are the
sum of actuel cas disbursements dor goods end serv-
khs. the amoupt of indirect expenses charged, the
value of In-kind contributions applied end the amount
of cash advances and payments made to subcontrac-
tors end eubrciplenta. For requests prepared on an
Occrud expenditur& basis, outlays ara the sum of the
acthal cash disbursements, the amount of Indirect ex.
penserIncurred, arf the net increase (or decriessa In
the amo nt owed bythe recipient for goods and other
property- received and forervlcee performed, brn-
ploys, contracts, subgrentaes and other peyees.

2ib Enter the cumnulatie cash Income rece'ved to dat, If
-rquests ar prepared on a cash basis. For requests-
prepared on an accrued expenditure basis, enter the
Cumulative. Ircom earne d to dst. Under either bs.
enter only the amount applicable to program Income
thaLwas required to be used for the project or p.
gram by the terms of the grnt or other agreement.

lid (Only when making requests for advance paymend,
enter the total estimated amount of cash outlays that
will be made during the period covered by the advance.

13 Complete the certification before submitin this
reqruest.
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Appendix I-Questims and Answers on
Cost Allocation Plans
Questions andAnsweis an Cost Allocation
Plans
A. Application of Principles

0, Is Federal Management Circular 74-4
Mandatory for use by both States and local
governments?

A. Yes. Paragraph A-8 of Attachment A to
the Circular states that the principles will be
applied by all Federal agnecies in
determining costs incurred by State and local
governments under Federal grarts and cost
reimbursement type contracts [including
subgrants and subcontracts) except those
with (a) publicly financed educational
institutions subject to FMC 73-8, and (b)
publicly owned hospitals and other providers
of medical care subject to requirements
promulgated by the sponsoring Federal
agencies.

a Federal Management Circukar 74-4
states that it does not apply to grants and
contracts with (a) publidy financed
educationa cinstitutions subject to Federal
Management Circular 73-8 and f() publicly
owned hospitals and otherproviders of
medical care subject to requirements
promulgated by the sponsorin Federal
agencies. What is the intent of this statement
and how does it affect the reimbursement of
costs?

A. Federal cost principles are designed to
be compatible with the organizational
structure, accounting systems and programs
conducted by specific types of organizations
which pform Federal grants and contracts.
FMC 74-Twas designed to be compatible
with the type of operations conducted by
State and local government.The organization
and operations of colleges end universities
and hospitals differ markedly from that of
State andlocal governments and hence, there
are special cost principles for them (FMC 73-
8 for colleges and universities and the
Medicare/Medicaid/HEWxesearch cost
principles for hospitals). These principles
recognize State and local central service
costs and departmental indirect costs
allocable under the procedures of FMC 74-4.

Q 4tiU the idirect costs arrived at by the
appliation of the indirect cot rate
percenfve be reimbarsed to State and local
governments?

A.The indirect costs which are determined
to be associated with Federal programs in
accordance with the procedures in FMC 74-4
will be recognized as part of the total cost of
the Federal projects, except where restricted
or prohibited by law. The extent to which
such costs are reimbursed is a matter for
determination between the Federal awarding
agency and the recipient State or local unit of
government
B. Federal Cognizance

a What Federal agency will be
resp onsible for deermining and reassignig
negotiation and audit coerizance for State
and local agencies under FMC 74-4?

A. The Office of Management and Budget
working in cooperation with the other
Federal departments and agencies is
responsible for determining and reassigning
negotiation and audit cognizance for State
and local agencies.

a May another Federal agency question
the costs included in a central service cost
allocation plan mubmitted to and approved by
a cognizant Federal aency?

A. Cognizant Federal agencies will
coordinate the approval of central service
plans with the other Federal agencies
affected. Accordingly, Federal agencies will
accept as part of the costs of a particular
State or local government agency, those costs
represented as central service costs provided
they are in accord with the amounts set out in
the negotiation agreement signed by
representatives of the State or local
govednment and the cognizant Federal
agency.

Q. Will an indirect coat rate(s) established
for a State or local department by a
cognizant Federal agency by accepted by
other Faderal agencies that have active
programs with the same State department?

A. Federal agencies have determined
which Federal agency will have negotiation
responsibility at State and local departments
where more than one Federal agency has
active programs. Generally, the Federal
agency with the predominant Interest In
terms of program dollars will be the
cognizant Federal agency. This means, for
example, that the Department of Health.
Education and Welfare will determine
indirect coat rates at State and local
departments where the Department has the
predominant dollar interest. The rates
negotiated by the Department will be
accepted by all Federal agencies that also
have programs at these same State and local
departments. In making such determinations
the cognizant Federal agency will coordinate
its activities with the other Federal agencies
affected to the extent deemed necessary prior
to reaching an agreement with the State or
local department concerned.

a Which Federal agency idll be
responsible for the audit of costs of programs
administered by State and local go rernments
under grants from and contracts with the
Federal Government?

A. The Department of Health. Education.
and Welfare will be responsible for the audit
of costs resulting from a State central service
cost allocation plan. the results of which will
be accepted by other Federal agencies. The
Federal agency that has negotiation
cognizance for indirect cost proposals at the
State or local department level will also be
cognizant for audit of these costs. That
Federal agency that has the preponderance of
dollar activity within a city, county or other
subdivision will be cognizant for both audit
and negotiation of local central service cost
allocation plans. However. changes in
cognizance may be required from time to time
in Federal agency assignments as material
changes in preponderance of Federal dollar
activity occur.

C Where can State and localgovernments
receive additional information or
clarification on the implementation of FMC
74-4?

A. States and local governments should
contact the Federal agency that has been
assigned cognizance for either central service
cost allocation plans or individual
government department indirect cost
proposals.

C. Definltions
Q. To what does the evpression "cost

allocation inrefer?
A. A cost allocation plan refers to a

document that identifies, accumulates, and
distributes allowable costs to grants and
contracts and identifies the procedures used
in making such distribution. It refers to both
the central service cost allocation plan which
is used to allocate the costs of central
government services to benefiting
government departments, and the indirect
cost proposals of those departments or units
performing grants and contracts.

Q What is an indirect cost rate?
A. An indirect cost rate is the ratio of an

organization's indirect costs to some element
of its direct costs, e.g., direct salaries and
wages. Once determined, the rate is used to
compute grantee indirect cost entitlement.
The entitlement Is accomplished by
multiplying the indirect cost rate by the direct
salaries and wage4 charged to a grant or
contract. An indirect cost rate is the net
product of an indirect cost proposal.
D. Preparation and Use of Plans

Q. Who is responsible for the preparaton
of State and local central service cost
allocation plans and indirect cost proposals7

A. It is the responsibility of each State and
local government to prepare timely central
service plans and indirect cost proposals
where indirect cost reimburselnent is sought.

Q. Are there any critical areas that State
and local governments should give particular
emphasis to in the development of a central
sersice cost allocation plan and in the
preparation of individual indirect cost
proposals?

A. State and local governments must be
especially alert to inconsistent costing
practices, I.e., the treating of a type of
expense such as occupancy or fringe benefits
as both a direct and indirect cost.
Inconsistent costing invariably results in
disallowed chaims.

(a Must tMe indirect cost proposal or the
central service cost allocation plan be
prepared cantrally for each State or local
department performi under Federal grant
programs?

A. There is no requirement that an indirect
cost proposal be prepared by an designated
State or local government oqranization.
Proposals may be prepared by each of the
government departments performing under
Federal grants or they may be preparedin a
central office. However, while the State or
local central service cost allocation plan need
not be prepared centrally, it must be prepared
as a single document.

Q. Must a Slate orlocalgovernmeat
prepare a central service cost alocation
plan?

A. The preparation of a central service
cost allocation plan is only required where a
State or local government wishes to recover
the costs of central services that benefit
Federal programs conducted in or by State or
local government departments. A State or
local central service cost allocation plan is
not required if a State or local government
elects not to make a claim for recovery of
central service type costs against Federal
awards.
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Q2 How will a central sdrvice plan be
used?

A. Tle central service plan is used to
distribute allowable central service costs to
each of the individual government
departments benefited, in order that they
might Include them in their indirect cost
proposal.

a2. How will the State orlocalgovernmen4
and other Federal agencies, be notified of
cost allocation plans that have been
submitted and approved?

A. The cognizant Federal agency will
reduce to writing, in the form of a negotiation
agreement, the results of the negotiation it
has concluded with. State or local authorities.
The agreement will be signed by
representatives of both the cognizant Federal
agency and the State or local government and
will be distrbuted to other Federal agencies
by the Department of Health, Education, and
Welfare. A negotiated agreement will be
issued for the fiscal years affected and will
include amountsg or percentages that have
been agreed to as allowable for inclusion in
the various State or local departments'
indirect cost proposals.

(2 Do small cities or counties with a
minimal amount of Federal Government
activity have to prepare a central service
cost allocation plan?

A. Small cities and counties who feel that
the preparation of a central service cost-
allocation plan under the regular method is
burdensome, may elect to establish their
costs under a method that combines both the
central service cost allocation plan and
indirect cost proposals. This method
however, results inless cost recovery than:
would likely result using the regular method.
so cities and counties will have to determine
whether this approach is suited to their
needs. The method is illustrated in Section V.
Appendix 1, Exhibit F.

Q, How will th Federal Government
assure itself that central service cost
allocation plans and indirect cost proposals
that have been submitted have been properly
prepared?

A. The Federal Government will review
each central service cost allocation plan and
indirect cost proposal submitted to assure
itself that theplans and proposals have been
prepared properly. Authorized State or local
government representatives will be required
to certify to the correctness of the cost
allocation plans.

(a The sample formats illustrate one
method of computing a central service cost
allocation plan, four methods for computing
an indirect cost rate and one method of
computing a consolidated local central
service cost allocation plan and in direct cost
proposal. Are State and local governments
restricted to these basic methods?

A. States and local governments should
use the cost allocation plans in the sample
formats. A format materially different than
that shown in the samples may be used only
if prior approval is obtained from the
cognizant Federal agency. Less detail than
that shown in the sample format for the
central service plans will not be acceptable.
Federal agencies will recognize any of tHe
four sample indirect cost proposal formats as
long as the format selected gives effect to -

stgttory requirements of the vari6us Federal
programs performed in the proposing
department. However, it is recognized that
differences in government laws, accounting
sstems, and policy directives may require
deviations from the recommended format in
some instances. Deviations will be
considered if they conform with generally
accepted cost accounting principles, do not
coniflict with Section C., Attachment A. of
FMC 74--4 and are approved by the cognizant
government agency. A State for local
government need not use the same format for
all State or local government departments but
may elect the format which in each case is
most appropriate to the department.
E. Specific Items of Cost

, Attachment B, Section C. of the circular
identifies costs that are allowable with
approval of the grantor agency. Is approval
necessary when the State or local
government treats these costs as indirect
costs?

A. To the extent that costs in Attachment
B, Section C. of the Circular are treated as
indirect costs by a State or local government,
negotiation of the indirect cost proposal(s) by
the responsible Federal agency shall
constitute approval of the Section C costs
included in the proposal. Where Section C
costs are to be treated as direct program
costs, necessary approval must be obtained
from the Federal department or agency which
awarded the grant or contract.

(, FMC 74-4 states that when the
depreciation method of compensation for the
use of buildings, capital improvements, and
equipment is followed, any method of
computing depreciation may be ued. How
will Federal agencies interpret this? -

A. Depreciation is intended to spread the
cost of an asset over its useful life. With rare
exceptions, the depreciation of assets owned
by States and localities occurs at
approximately the same rate throughout their
life. Thus, the straight line method of
depreciation is always used for general
purpose buildings and equipment and is used
almost exclusively for all other assets.

Q, Are there any exceptions to the general
rule that the computation of depreciation or
use allowance will be based on acquisition
cost?

A. There is one exception to this general
rule and it applies only in the special case of
donated assets. Depreciation or use charge
will be recognized on the fair market value at
the time of acquisition of the donated asset.

Q, The circular states that acquisition cost
may be based on a reasonable estimate if
actual cost records have not been
maintained. Are there any guidellnes on
what will be accepted as a reasonable
estimate if actual cost records have not been
maintained?

A. There are no definitive guidelines on
what will be accepted as a reasonable
estimate in lieu of actual cost records.
However, If In the opinion of the cognizant
Federal agency, depreciation or use charges
based on estimated acquisition costs are •
material in amount, the Federal agency may
require that acquisition cost be based on an
estimate performed by independent and
professional appraisers or by other similar
independent valuations. States and local

governments should seek assistance from
their cognizant Federal agency in developing
an alternative method where actual cost
records have not been maintained,

( May charges to Federal programs be
based on such factors as replacement costs,
commerical catalog prices or comparablo
commercial billing rates?

A. No. Charges to Federal programs must
be based on costs actually Incurred.

Q. Attachment , section D.8 of FMC 74-4
states that legislative expenses am
unallowable. Does this prohibit the recovery
of the costs of legislative auditors?

A. To the extent that legislative auditors
conduct regularly scheduled cost postaudits
of government departments that perform
Federal grants and contracts, and the Federal
agreements benefit from the ncurrence of
this cost, then the cost Is allowable. Audits
conducted for investigative purposes or
pursuant to data gathering for appropriation
hearings are not allowable.

Q. Some grant programs are warded to
the office of the Governor of a State, to the
chief executive of apolitical subdivison, the
county supervisor, city council, school board
or other similar type body. Are these grants
precluded from recovering indirect costs
under the circular?

A. The general expenses required to carry
out the overall responsibilities of these
offices are unallowable. Attachment B,
Section D.6, of the Circular Identifies them as
a general expense of Government and
therefore an unallowable cost. However, If
special indentifiable expenses were incurred
to satisfy a Federal grant or contract
requirement, they would be allowed If they
otherwise met the standards of allowability
provided in the Circular.
F. Other

Q, How can a grantee distinguish between
a direct cost and an indirect cost?

A. There Is no universal rule for classifying
costs as direct or indirect. Generally
speaking, a direct cost Is one that Is incurred
specifically for one activity. Indirect costs are
if a more general nature and are incurred for
the benefit of several activities.
Consequently, some allocation technlquo
must be used to distribute these indirect costs
to the several direct functions benefited.
Once a grantee makes an election and treats
a given cost as direct or indirect It must apply
that treatment consistently and may not
change during the fiscal year.

0, Is it permissible to allocate costs (eithor
directly or indirectly) on the basis of revenue
or on the basis of funds available under
Federal grants or contracts?

A. No. The allocation of costs by either of
these methods Is unacceptable. Cost must be
allocated on the basis of services rendered or
goods provided to Federal grants or
-contracts.

Q. Should a cost allocation plan be
submitted with a grant or contract prolet
application?

A. A plan should not be submitted with a
grant or contract project application. Space Is
provided on moit applications for the
approved indireot cost rate and the
identification of the cognizant Federal
agency.
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-a Does the circular have any effect on
"cost sharing"or on "matching"
requirements?

A. The Circular does not change any "Cost
Sharing" or "Matching" requirements. It does
provide a means of identifying total program
costs for use in meeting those requirements.

Q, Program income represents earnings by
the grantee realized from the grant-supported
activities as a result of the granL How should
State and local units of Government treat
program income?

A. State and local units of government
should treat program income in accordance
with awarding agency regulations
implementing FMC 74-7 (formerly OMB
Circular A-102].

Appendix 11-Sample Cost Allocation Plans

A. Central Service Cost Allocation Plan
Description

This is a sample illustration of a central
service cost allocation plan. It consists ofi

Exhibit A-Summary of Allocated Central
Service Costs. This exhibit shows each
central service, and the attendant costs,
which benefit Federal grants and contracts
and for which a State or local government
wishes to make a claim. This exhibit must be
supported by detailed schedules comparable
to A.1-A.3 for each included central service.

Schedule A-1-Allocation of Costs,
Personnel Department The personnel
department has been selected as an
illustrative central service. This schedule
shows those State organizations to which the
personnel department provides services and
the allocation of its costs to those
organizations. This schedule is supported by
Schedules A-2 and A--3.

Schedule A-2-Costs to be Allocated
Personnel Department. This schedule shows
the composition of the costs of the personnel
department as contained in official financial
or budget statements and a reconciliation of
those costs with the amount allocated in
Schedule A-i.

Schedule A-3-Statement of Function and
Benefit Personnel Department. This schedule
is a narrative description of the activities
conducted by the personnel department, their
necessity (benefits) to the successful
performance of federally supported programs,
a description of the base(s) selected to
distribute the costs of those activities to the
organizations to which services are rendered
and the rationale or the base(s) selected.

Exhibit A-i--Summary of Central Services
Billed. It is common practice for central
service departments to bill those
organizations to which they render services
for the cost of those services. This Exhibit
illustrates the services billed to organizations
conducting Federal grants and contracts, the
costs included in the billing, the methodology
for computing the billing rate, etc.

Amounts allocated to the operating
departments from the central service cost
allocation plan in Exhibits A and A-i, are
carried forward to Exhibits B, C D, and E,
which illustrate various sample formats for
an indirect cost rate proposal.

-Only a few of the many possible central
services have been shown in Exhibit A and
only one central service department is shown
in the accompanying Schedules A-1 through

A-3. A central service cost allocation plan
may include any other services and their
attendant costs which are allowable under
FMC 74-4 and for which documentation can
be provided. Each type of cost claimed
should be supported by appropriate
schedules and other documentation sufficient
to provide a reasonable basis for evaluation
and acceptance.
BILIN CODE 421"75-M
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Appendix H-Sample Cost Allocation
Plans

Exhibit A-i
Sample Format*

Central Service Cost Allocation Plan,
Summary of Central Services Billed to User
Organizations

MotorPool.-The (State or local
government) operates a central motor pool
which makes cars, trucks, and buses
*available to user departments. User-
departments are billed for each mile driven:
cars-15 cents per mile. trucks-25 cents per
mile. and buses--30 cents per mile. The basis
for the charge is the most recent study of cost
per mile driven, performed by the internal
audit staff. Any over or under recovery is
applied to the next year's expected
expenditures and is included in that year's
billing rate. The costs included are salaries
and wages and fringe benefits of motor pool
personnel, their travel, supplies and parts and
use charges for equipment and buildings and
vehicles determined in accordance with FMC
74-4.

Data Processing.-The State (or local
government) operates a central computer
center consisting of an IBM System 370/115,
and Control Data 3100 and Cyber 70 series
configuration. The center provides both
regular continuing and special job computer
support to most operating and staff
departments. Billings for services are made to
user organizations based on a standard price
schedule. The price schedule is related to and
designed to recover the costs of various types
of jobs on each system. It is revised quarterly
and audited annually by the internal audit
department. Profits or losses are carried
forward and used to adjust price schedules of
ensuing quarterly billing rates. Costs consist
of salaries and wages and fringe benefits of
center personnel, supplies, maintenance and
utilities, and straight line depreciation of
equipment based on a fifteen-year life.

Long Distance.-AI long distance
telephone calls are placed through a central
switchboard telephone and are billed to the
organizations making the call.

Notes.-If a direct billing mechanism is
used by the government, then all users must
be billed. Billing of selected departments and
allocation of residual amounts through the
cost allocation plan to remaining
departments results in inequitable costing
and is not acceptable. However, if all users
are billed, residual amounts may be allocated
through the allocation plan provided they are
not material and the allocation base is
equitable.

A detailed breakdown of costs is not
normally required as part of this exhibit.
However, the submitting State or local
government must have and make available to
the Federal cognizant agency such cost and
revenue breakdowns, utilization records and
other information as is necessary to permit a
reasonable assessment of the costs incurred
and charges made.

* This is a sample only. and hence, is brief and
simple. In practice, the number and types of
services billed may be greater than shown here and
may require more extensive description and
explanation.

Schedule A-2; Sample Format 1

[cenirl swv, cost alocabon plan coets to be alocaed.
persone depermet or thn le year andad Sqwrbe
30 .19--]

salaries "n wages S140.000
FriWe bneatis 16.000

swpr----8.000
Travel 7,012
MaintenWne and Iwvaron l sece. 7.9M
capful o561 7.581

186.501
Less: costa caa0

outly $7,582
Costa chwge2a to Fed" grt 30000 37,56t

Total oosta to be alocted on
scheduW A-I 148.940

1The Is a spT@ ond a e. k brief and *L.
practie., ths schdie shor be xdkoenl de&W to sOve
the cos of medo ac*v-ea btace Or- Of te personne
departrenta In a nmw w emaig A reasonabie &SOWs-
mrt of the cos denied agaikm Federal rograI

'Reprents charg i a Fede Wa a aded 0 a lt
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9'Th cost alocatod imust be reonie o ppopdfiacialdoc rnnts , hrKnn stataret, budges or a
coribln"ton of bolt. In tis ex is 9w govermrns bme
data was cost kicurrd for its mot tKrt hKM y.

Schedule A-3.-Sample Format 4

Central Service Cost Allocation Plan
Statement of Functional and Benefit.
Personnel Department for the Fiscal Year
Ended September 30 19-

The personnel department Is responsible
for overall administration of the Civil Service
program. This Includes recruiting.
interviewing, testing and referring potential
candidates for the more then 2,000 municipal
jobs.

The personnel department administers the
classifications and salary programs and Is
responsible for recommending personnel
policies and procedures to the Civil Service
Commission for approval.

The department is involved in the design of
the various employee benefit programs. After
installation, the department reviews and
maintains the records on these programs.

Active and inactive personnel records are
maintained on all municipal employees.

The personnel department Is responsible
for maintaining the safety program (including
workmen's compensation and Injury level)
and the city training programs.

Sample Cost Allocation Plans

B. Consolidated Cost Allocation Plan
Description

This illustrates the consolidated cost
allocation plan. The plan may be used only
by local governments. This method is used In
lieu of the central service cost allocation plan
and department/agency Indirect cost
proposals. The advantage of this method to
local governments is that it Is simple and
does not require the use of complex cost
schedules to support cost allocations.
However. the use of this method entails the
acceptance of certain conditions which may

4This is a sample only and hcnce Is brief and
simple. In practice, this schedule should be
sufficiently detailed to provide narrative
explanations of the functions and benefits
associated with the costs being allocated.

result in less total recovery of indirect type
costs to a local government. If the following
conditions are recognized and accepted, a
local government may opt to use the method.

a. Only indirect costs of certain central
services will be accepted for allocation. The
only central services includable under this
method are those that demonstrably benefit
Federally supported programs and which
would have been allocated to Federal awards
had the regular methods illustrated in
Exhibits A and B through E (in OASC-10
been used.

b. Central service costs which do not
qualify under a. above must be added to the
base used to develop the indirect cost rate.

c. All costs of all local departments and
agencies (excluding the costs in a. above)
must be Included in the base used to develop
the Indirect cost rate except for unallowable
Items such as interest expense and items that
tend to distort the rate computation, such as
major subcontracts and items of capital
equipment. Indirect type costs incurred at the
local department or agency level, including
divisional Indirect costs, cannot be proposed
as Indirect costs but must be treated as a
base cost in developing the indirect cost rate.

d. Indirect type costs incurred at any level
of government may not be charged to a '
Federally supported program as a direct cost:
e.g.. accounting. purchasing. personnel.
However. direct charges such as motor pool.
reproduction, communications, etc. will be
allowed if (1) they are so identified on the
consolidated central service plan, and (2) the
grantee's system normally provides for
directly assessing its departments and
agencies for the use of these services using
pricing or fee schedules designed to recover
the actual costs of services used.

(1) Expenditures not allowable consist of
capital expenditures, contracted construction
and flow-through monies, etc. These items
are excluded from the computation because
their Inclusion would distort the assessment
of Indirect costs.

(2) In this illustration, the Treasurer's and
Comptrollers office each conduct both direct
and Indirect activities. For example, the
taxing function is contained in both offices
(assessing. billing. c6lecting, etc.).

(3) Costs of the Mayors Office and the City
Council are stipulated in FMC-74-4 as costs
of general government and hence, are
unallowable as indirect costs; however, these
functions benefit from those costs classified
as allowable indirect costs and must be
Included in the base used to calculate the
Indirect cost rate.

(4) The indirect cost base consists of the
costs of all the functions and activities of
local governments except (i) central services
benefiting Federal programs and (ii)
expenditures not allowable. Thus, in this
method, costs such as the salaries of
department and division heads, secretaries,
administrative supplies, etc. which could be
treated as indirect cost under other methods,
must be treated as direct costs and may not
be charged to Federal programs as either
indirect or direct costs.

Suggested Bases for Cost Distribution

Following aie suggested bases for
distributing joint costs of central-type
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services to local government departments or
agencies and to projects and programs
utilizing these services. The suggested bases
are not mandatory foruseif they are not _
suitable for the particular services involved.
Any method of distribution can be used -
which will produce an equitable distribution
of cost. In selecting one method over another,
consideration should be given to the
additional effort required to achieve a greater
degree of accuracy. Consideration should
also be given to UMTA-specific requirenients.

Type of service Suggested bases for

Accounting- - - Number of transactions proc-
essed.

Auditing.-..... . - Direct audit hours.
Budgeting ......... Direct hours of Identifiable

services of employees of
central budget.

Buildings lease management.. Number of leases.
Data processing. System usage.
Disbursing service..... Number of checks or war-

rants issued.
Employees retirement system Number of employees con-

administration. -ributing.
Insurance management .serv- Dollar value of insurance pre-

ice. lurns. 1
Legal services ...... .. Drect hours.
Mail and messenger service. Number of documents ban-

died or employees served.
Motor pool costs Including Miles driven and/or days

automotive management. used.
Office machines and equip- Direct hours.

ment maintenance repairs.
Otfice space use and related Sq. ft. of spae occupied.

costs (hoat. tit, ,isnitor
services, ec.

OrgaNzation end manage- Direct hours.
meet services.

Payroll s(vices-- Number of employees.
Personnel administration........ Number of employees.
Printing and reproduction- Direct hours, job basin,

pages printed, etc.
Procurement service- - Number of transactions proc-

asked. I
Local telephone........... Number of telephone Instru-

ments.
Health services-........ Number of employees.
Fidelity bonding program.,.-.. Employees subject to bond

or penalty amounts.

Appendix I-Allowable Costs

Allowable Costs
The following four sections describe

allowable costs for Capital Grant and Loan
projects, Section 5 Operating Assistance
projects, Section 8 Technical Study projects,
Interstate Substitution projects, FAUS
projects, and section 175 projects. Failure to
mention a particular item of cost is not
intended to imply that it is either allowable
or unallowable. Determination of allowability
in each case should be based on treatment of
standards provided for similar or related
items of cost. For other projects, refer to the
appropriate Federal Management or OMB
Circulars. If any problems arise, contact the
appropriate UMTA regional or headquarters
office.

1. Capital Grant andLoan Projects.
a. Allowable Costs.
(1) Accounting. The cost of maintaining

accounting and other information systems
required for management of the project is
allowable. This includes costs incurred by
central service agencies for these purposes
and for personal services provided by

recipient employees. The cost of maintaining
central accounting records required for ,
overall State or local government purposes,
such as appropriation and fund accounts by
the Treasurer, Comptroller, or similar
officials, is considered to bea general
expense of government and is not allowable.
• (2) Advertising. Advertising media may
include newspapers, magazines, radio and
television programs, direct mail, and trade
papers. The advertising costs allowable are
those which are solely for. .-

" (a) Recruitment of persoanelrequired for
the-project;

(b) Solicitation of bids for procurement of
goods and services required for the project;

(c),Disposal of scrap or surplus materials
,acquired in the performance of the grant
agreement or replaced under provisions of
the grant agreement; or

(d) Other purposes specifically provided for
in the grant agreement and approved project
budget.

(3) Audit Service. The cost of audits
necessary for administration and
management of functions related to UMTA
-projects is allowable and may include the
cost of third-party audit surveillance and
proposal evaluation.

(4) Bonding. Costs of premiums onbonds
covering grantee employees who have
responsibility for project funds and who
wouldnot otherwise be bonded or whose
bond coverage had to be increased are
allowable.

(5) Budgeing. Costs incurred for execation
and revisions of approved project budgets are
allowable. Costs for services of a central
budget office are generally not allowable
since these are costs of general government
administration. However, where employees
of the central budget office actively
participate in the project budget process, the
cost of identifiable services is allowable.

(6) Building Lease ManagemenL The
administrative cost for lease management for
project property which included review of
lease proposals, maintenance of a list of
available property for lease, and related
activities is allowable.

(7) Central Stores. The cost of maintaining
and operating a central stores organization

- for supplies, equipment, and materials used
either directly or indirectly for UMTA
projects is allowable.

(8) Communications. Costs incurred for
local telephone centers, postage, messenger
service, and similar services for employees
whose time is charged to an UMTA project
may be allocated in the same ratio as the
amount of time each employee devotes to the
project. The basis for allocation must be
included in the recipient's cost allocation
plan. Long distance telephone service,
telegraph, teletype service, wide-area
telephones service (WATS), and telpak (tie
lines) are allowable if supported by logs
showing party contacted and purpose or in
accordance with a predetermined cost
allocationplan.

(9) Compensation For Personal Services.'
(a) General. Compensation for personal

services includes all remuneration, paid
currently or accrued, for services rendered'
during the period of performance under the
grant agreement, including bt not

necessarily limited to wages, salaries, and
supplementary compensation and benefits
(see paragraph la(11)). The costs of such
compensation are allowable to the extent
that total compensation for individual
recipient employees: (1) is reasonable for the
services rendered, (2) follows an appointment
made in accordance with State or local
government laws and rules and which meets
Federal merit system or other requirements
vhere applicable, and (3) is determined and
supported as provided in paragraph la(D)(b),
Compensation for employees engaged in
Federally assisted activities will be
considered reasonable If it is consistent with
pay for similar work in other activities of the
State or local government. In cases where the
kinds of employees required for the UMTA
assisted activities are not found in other
activities of the State or local government,
compensation will be considered reasonable
if it is comparable to pay for similar work fit
the labor market in which the grantee
competes for the type of employees involved.
Compensation surveys providing data
representative of the labor market Involved
will be an acceptable basis for evaluating
reasonableness. Recipients' files must reflect
this information.

(b) Payroll and Distribution of Time
Amounts charged to grant programs for
personal services, regardless of whether
treated as direct or Indirect costs, must be
based on payrolls documented and approved
in accordance with generally accepted
practices of State or local agencies. Payroll,
costs charged to the project must be
supported by ti=e and attendance or
equivalent records for Individual employees,
(See sample time sheet format, Appendix 3A.
Any recipient may use this time sheet, but It
should be used by Section a recipients.)
These records must be certified by the
employees' supervisors. Failure to properly
documentpayroll charges will result In cost
being unallowable. Salaries and wages of
employees chargeable to more than one
project or other cost objective will be
supported by appropriate time distribution
records. The method used should produce an
equitable distribution of time and effort. ,

(10) Disbursing Service. Cost of disbursig
project funds by the Treasurer or other
designated officer is allowable, Disbursing
services cover processing of checks or
warrants from preparation to redemption,
including necessary records of accountability
and reconciliation of records with related
cash amounts.

(11) Bmployee Fringe Benefits. Costs
identified under (a) and (b) below are
allowable to the extent that total
compensation for employees is reasonable as
defined in paragraph la(g)(b),

(a) Employee benefits in the form of regular
compensation paid to employees during
periods of authorized absences from the jol,
such as annual leave, court leave, and
military leave, if they are: (1) provided
pursuant to an approved leave system, and
(2) the cost is equitably allocated to all
related activities, Including the project.

(b) Employee benefits which may Include
employer's contribution or expenses for
social security, employees' life and health
insurance plans, unemployment insurance
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coverage, worker's compensation insurance.
pension plans, and peverance pay, provided
the benefits are granted under approved
plans and are distributed equitably to the
project(s) and other activities.

(12) Employee Morale, Health, and
Welfare Costs. The costs of health or first-aid
clinics and/or infirmaries, recreational
facilities, employees' counseling services,
employee information publications, and pay-
related expenses incurred in accordance with
general State or local policy are allowable.
These costs are considered supporting
services costs. Income generated from these
activities will be offset against expenses.

(13) Equal Employment Opportunity. Equal
Employment Opportunity costs resulting from
meeting the requirements of UMTA 1155.1.
"UMTA Interim Equal Employment
Opportunity Policy and Requirements for
Grant Recipients," are allowable project
expenses.

(14) Minority Business Enterprise (MBE.
ME costs resulting from meeting the
requirements of UMTA C 1165.1, "UMTA
Interim Minority Business Enterprise Policy
and Grant Requirements for Grant
Recipients." are eligible project expenses.

(15) Legal Expenses. The cost of legal
expenses required for administering a project
is allowable. Legal services furnished by the
chief legal officer of a State or local
government, or his staff, solely for the
purpose of discharging his general
responsibilities as legal officer are
unallowable. Legal expenses for prosecution
of claims against the Federal Government are
unallowable.

(16] Materials and Supplies. The cost of
office materials and supplies necessary to
carry out projects is allowable. Purchases
made specifically for the project should be
charged at actual prices after deducting all
cash discounts, trade discounts, rebates, and
allowances received by the recipient.
Withdrawals from general stores or
stockrooms should be charged at cost under
any recognized method of pricing
consistently applied. Incoming transportation
charges are an allowable part of material
cost.

(17) PayrollPreparation. The cost of
preparing payrolls and maintaining necessary
related wage records for employees assigned
to the project(s) is allowable.

(18) Printing andRepraduction. The cost of
printing and reproduction services necessary
for project administration, including but not
limited to. forms, reports, manuals, and
informational literature, is allowable.
Publication costs of reports or other media
relating to project accomplishments or results
are allowable when provided for in the grant
agreement.

(19) Procurement Service. Cost of
procurement services, including solicitation
of bids, preparation, and award of contracts,
and all phases of contract administration in
providing goods, facilities, and services for
the project are allowable.

(20) Taxes. In general, project-related
taxes, or payments made instead of taxes,
which the recipient is legally required to pay
are allowable.
1( (21) Transportation. Project-related costs
incurred for freight, cartage, express, postage,

and other transportation costs relating either
to goods purchased. delivered, or moved from
one location to another are allowable.

(22) Travel. Travel costs are allowable for
transportaton, lodging, subsistence, and
related items incurred by employees who are
in travel status on official business incident
to a grant project. Costs may be charged on
an actual basis, or a per diem or mileage
basis instead of actual costs Incurred, or on a
combination of the two, provided the method
used is applied to an entire trip, and results in
charges consistent with those normally
allowed in like circumstances in nonfederally
sponsored activities. The difference In cost
between first-class air accommodation and
less-than-first-class air accommodations Is
unallowable except when less-than-first-class
air accommodations are not reasonably
available. All foreign and out-of-state travel.
except for travel between states in a multi-
state urbanized area. must be specifically
approved by UMTA in advance. This als6
includes travel to conferences. Travel
expenditures must be supported by evidence
showing that travel costs were properly
authorized. Travel approval requests should
include person(s) name and title, purpose.
duration. and estimated cost of travel.

b. Costs Allowable With Prior UMTA
Approval.

(1) Advisory Councils. Costs incurred by
State advisory councils or committees
established pursuant to UMTA requirements
to carry out grant projects are allowable.
Costs incurred by similar organizations are
allowable when provided for In the grant
agreement. Currently, UMTA does not
require that advisory councils be established
to carry out copitalgrant projects.

(2) Automatic Data Processing. The cost of
data processing services Is allowable. This
cost may include rental of equipment.
Acquisition of automatic data processing
equipment or software by purchase, rental-
purchase agreement or other method of
purchase, is allowable only upon prior
approval by UMTA.

(3) Building Space and Related Faciities.
The cost of space in privately or publicly-
owned buildings used to benefit the project Is
allowable subject to conditions stated below.
The total cost of space, whether in a privately
or publicly owned building. may not exceed
the rental cost of comparable space and
facilities in a privately owned building in the
same locality. The cost of space procured for
project usage may not be charged to the
project for periods of non-occupancy. without
UMTA authorization. Space procurement
costs must be substantiated by a rental or
lease agreement which includes the following
items:

" Description of space to be leased
" Purpose for which it Is to be used
" Period of lease (limited to grant period)
* Options to renew lease
• Utilities, insurance, and other services to

be furnished to lessee
" Rate of rental
" Method and time of payment
" Other conditions required of lessor or

lessee (recipient)
- Signatures of both parties and witnesses.
(a) Rental Cost. The rental cost of space in

a publicly or privately-owned building Is
allowable.

(b) Maintenance and Operation. The cost
of utilities, insurance, security, janitorial
services, elevator service, upkeep ofgrounds,
and normal repairs and alterations is
allowable if it is not included in rental or
other charges for space.

(c) Rearrangements andAlterations. Costs
Incurred for rearrangement and alteration of
facilities required specifically for a UMfTA
project or those that materially increase the
value of the useful life of the facilities, are
allowable when specifically approved by
UlfrA.

(d) Occupancy of Space UnderRentaI-
Purchase or a Lease With Option to Purchase
Agreement. The cost of space procured under
such arrangements is allowable if specifically
approved by UMTA.

(4) Consultants and Contract Services. The
cost of approved consultants and experts
rendering professional and technical services
Is allowable. This includes accounting, legal
assistance, and services rendered by other
qualified individuals or organizations.

(5) Insurance and Indemnificatibon. A
description of Insurance coverage and
indemnification must be included in the
reciplentrs cost allocation plan. Insurance for
capital grant projects Is usually the
responsibility of third party contractors. The
following insurance costs are allowable:

(a) Costs of insurance required or
approved and maintained pursuant to the
grant agreement are allowable.

(b) Costs of other insurance in connection
with the general conduct of project activities
are allowable subject to the following
limitations.

1. Types and extent and cost of coverage
will be in accordance with general State or
local government policy and sound business
practice.

2. Costs of insurance or of contributions to
any reserve covering the risk pf loss of, or
damage to. Federal Government property are
unallowable except to the extent that UMTA
has specifically required or approved such
costs.

3. Costs insuring project purchased
equipment are unallowable for-capitalgrants,
but may be"allowable for other projects.

(c Contributions to a reserve for a self-
insurance program approved by UMTA are
allowable to the extent that the type of
coverage, extent of coverage, and the rates
and premiums would have been allowed had
insurance been purchased to cover fhe risks.

(d) Actual losses which could have been
covered by permissible insurance (through an
approved self insurance program or
otherwise) are unallowable unless expressly
provided for in the grant agreement.
However, costs incurred because of losses
not covered under nominal deductible
insurance coverage provided in keeping with
sound management practice, and minor
losses not covered by insurance, such as
spoilage, breakage, and disappearance of
small hand tools which occur in the ordinary
course of operations, are allowable.

(e) Indemnification includes securing the
grantee against liabilities to third persons
and other losses not compensated by
insurance or otherwise. The Government is
obligated to indemnify the recipient only to
the extent expressly provided for in the grant
agreement, except as provided in (d) above.

60357 '
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(6)'Maintenance and Repair. Costs
incurred for zecessary maintenance, repair,
or upkeep of property which neither add to
the permanent value of the property nor
appreciably prolong its intended life, but
keep it in an efficient operating condition, are
allowable under the following two
conditions:

(a) The property is necessary to
accomplish the purpose of an UMTA project,
and

(b) The costs are occasioned by-usage of
the property to accomplish an UMTA project
or a portion thereof.

(7) Motor Pools. The costs of a service
organization which provide 'automobiles to
the grantee at a mileage orfiixed rate and/or
provide vehicle maintenance, inspection, and
repair services are allowable. The purchase
cost of vehicles is unallowable as a factor in
determining motor pool cost.

(8] PersonnelAdministration. Costs for the
recruitment, examination, certification,
classification, training, establishment of pay
standards, and related activities for UMTA
projects are allowable.

(9) Training andEducation.'The cost of in-
service training, customarily provided for
grantee employee development which
directly or indirectly benefits the UMTA
project(s) is allowable, if specifically
approved by UMTA. Out-of-service training
involving extended periods of time is
allowable only when specifically approved
by UMTA. To be allowable, the costs must be
included in the estimated costs of acquiring
the capital assets.

c. Unallowable Costs.
(1) BadDebts. Losses arising from

uncollectable accounts and other claims, and
related costs, ore unallowable. Bad debt
costs may offset an applicable credit if the
claim had been previously considered as an
applicable credit reducing net project cost.

(2) Contingencies. Contributions to a
contingency reserve or any similar provision
for unforeseen events are unallowable unless
specifically allowed by UMTA.

(3) Contributions and Donations,
Unallowable.

(4) Depreciation and Use Allowances.
Unallowable.

(5) Entertainment. Costs of amusements,
social activities, and incidental costs such as
meals, beverages, lodgings, rentals,
transportdtion, and gratuities, are
unallowable.

(6) Fines andPenalties. Costs resulting
from violations of, or failure to comply with,
Federal, State, and local laws and regulations
are unallowable.

(7) Governor's Expenses. Salaries and
expenses of the Governor of.a State or the
chief executive of a political subdivision are
considered a cost of general State or local
government and are unallowable. The -alary
of the recipient's general manager or
executive director is also unallowable.

(8] Interest and OtherFinancial Costs.
Interest on borrowings (however
represented), bond discounts, cost of
financing and refinancing operations, and
legal and professional fees'paid in their
connection are unallowable.

(9) Legislative Expenses. Salaries and other
expenses of the State legislature or similar

local governmental bodies such as county
supervisors, city councils, school boards, etc.,
whether incurred for purposes of legislation
or executive direction, are unallowable.

(10] Management Studies. Unallowable
under capital grant projects.

(11) Memberships, Subscriptions, and
Professional Activities. Unallowable under
capital grant projects.

(12) Preapproval Costs. Costs incurred
prior to-the effective date of project approval
are not allowable unless specifically
approved by UMTA through a "Letter of No
Prejudice."

(13) Proposal Costs. Costs of preparing
proposals on potential Federal Goyernment
grant agreements are unallowable.

(14) Underrecovery of Costs Under Grant
Agreements. Any excess of cost over the
Federal contribution under one grant
agreement is unallowable under other grant
agreements.

2. Operating Assistance Grants.
Information on allowable costs for Section 5
Operating Assistance Grants can be found in
UMTA C 9050.1, "Application Instructions for
Section 5 Operating Assistance Projects."

3. Section 8-Technical Grants.
a. Recipients shall follow the principles of

FMC 74-4 in determining allowable costs
under Section 8 Technical Study grants with
the following qualifications:

(1) Travel-Costs for travel are allowable
if the travel specifically relates to an
approved project activity included in the
grant contract. Recipients' must obtain
approval from UMTA for all foreign travel, to
conferences, and all out-of-state-travel except
that in a multi-state urbanized area.

(2) Equipment-Recipients must obtain
prior approval from UMTA before purchasing
equipment.

4. Section 10-Training Grants
Under Section 10 training grants, UMTA

will allow costs incurred by grantees-in the
following categories:

a. Salary and benefits actually paid by
recipients to employees engaged in training
activities.

b. Transportation and moving expenses
directly related to training paid by recipients.

c:Training and educational expenses paid
by recipients, including tuition, fees, and
books.
BILLING CODE 4910-57-M
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(49 U.S.C. 1601; 23 U.S.C. 103 and 142; 42

U.S.C. 7505; 49 CFR 1.51; OMB Circular A-
102; Treasury Circular 1075; DOT Order'
4600.9B)

Dated: August 21. 1980.
Theodore C. Lutz,
Administrator.
[FR Doc. 80-27099 Filed 9-10- 0:45 am]
BILLNG CODE 4910-57-M
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OFFICE OF THE FEDERAL INSPECTOR
FOR THE ALASKA NATURAL GAS
TRANSPORTATION SYSTEM

10 CFR Part 1534

Enforcement Procedures for Equal
Opportunity Regulations

AGENCY: Office of the Federal Inspector
for the Alaska Natural Gas
Transportation System.
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed rules
institute procedures by which the Office
of the Federal Inspector (OFI) will
enforce existing equal opportunity
regulations applicable to the-Alaska
Natural Gas Transportation System
(ANGTS) issued by the Department of
Interior at 43 CFR Part 34. They detail
OFI compliance review, complaint
investigation, conciliation, and.
administrative and judicial enforcement,
relative both to employment
discrimination and to affirmative action
plans for employment and contracting.
DATE: Comments should be submitted
by October 10, 1980.
ADDRESS:. Comments should be in
writing and sent to Ms. Mary Settle,
Office of the Federal Inspector, Room
2413, Post Office BuIlding, 1200 -
Pennsylvania Avenue, NW.,
Washington, D.C. 20044.

FOR FURTHER-INFORMATION CONTACT:

Mr. John Alexander, Director, Equal
Employment Opportunity, Minority
Business Enterprise, Office of the
Federal Inspector (ANGTS), Room
2413, Post Office Building, 1200
Pennsylvania Ave., NW., Washington,
D.C. 20044, (202] 275-1157.

Mr. Ned Hengerer, General Counsel,
Office of the Federal Inspector
(ANGTS), Room 2413, Post Office
Building, 1200 Pennsylvania Ave.,
NW., Washington, D.C. 20044, (202)
275-1144.

SUPPLEMENTARY INFORMATION:

L Background

Section 17 of the Alaska Natural Gas
Transportation Act (ANGTA), 15 U.S.C.
Section 719o, and Condition 11 of the
President's Decision and Report to
Congress on the Alaska Natural Gas
Transportation System (Decision),
approved by H. J. Res. 621, Pub. L. 95-
158 (1977), mandate that Federal

* agendies-by conditioning the various
ANGTS permits and other approvals-
assure affirmative action against
discrimination for employment and
contracting on ANGTS. ON May 12,
1980, these agencies (through the
Department of the Interior) published
final rules to meet this statutory
mandate, eriforcement of which was left
to the Federal Inspector. 43 CFR Part 34;
45 FR 31095.

Paragraph 34.10(d) of these equal
opportunity regulations provides for the
OR to establish enforcement
procedures, which will be incorporated
as an amendment to these regulations.
The proposed rule issued today by the
OFI constitutes such enforcement
procedures. These procedures will
appear as a new Part 1534 in Title 10 of
the Code of Federal Regulations.
Because the OFI is promulgating these
procedures, they must appear in the
OFI's own regulations, which are
bodified at 10 CFR Chapter 15.
Nevertheless, upon publication of the
final enforcement procedures, the
Department of the Interior will then
reprint the OFT's Part 1534 in 43 CFR
Part 34.

-IL General
A. Coordinated With analogous

procedures. In establishing these
proposed enforcement procedures, the
OFI followed the mandate of paragraph
34.10d)(1) of the existing ANGTS
regulations and started with the
compliant procedures of the Department
of Energy (DOE) to deal with violations
of Title VI of the Civil Rights Act,
relative to Federal financial assistance
(10 CFR Pait 1040; 45 FR 40514, May 13,
1980). The new Part 1534 does include
thRe aspecti of the DOE procedures
summarized in paragraphs 34.10(d)(2)
through (5). Moreover; the new Part 1534
assimilates other aspects of the DOE
procedures. Nevertheless, as explained
below the OFT has found that wholesale
adoption of the DOE procedures is
inappropriate. But, until the final
regulations have been issued, the OFI
will use the DOE procedures if
_enforcement becomes necessary.

In the first place the Federal grants.
program administered by DOE is far
different from the OF's field-level
regulatory and enforcement mission; for
example, DOE's main sanction,
'temination of financial assistance, must
be preceded by an agency hearing on
the record, as per Section 602 of the
Civil Rights Act of 1964,42 U.S.C.

Section 2000d-1. Secondly, the OI's
enforcement procedures should be
similar to those of DOE only "to the
extent consistent with ANGTA."
Accordingly, the OFT declines to follow
those aspects of DOE's Part 1040
regulations which would either Impair
expeditious completion of ANGTS (as
otherwise mandated by Section 9 of
ANGTA) or undercut the OFI's existing
enforcement provisions (as provided in
Section 11 of ANGTA and in
Reorganization Plan No. 1 of 1970).

In the process of establishing the
proposed enforcement procedures, th0
OFT likewise studied the relevant
procedures of, and solicited comments
from, other Federal agencies engaged In
equal opportunity enforcement: the
Equal Employment Opportunity
Commission (EEOC), the Office of
Federal Contract Compliance Programs
(OFCCP), and the Civil Rights Division
of the U.S. Department of Justice. Again,
the OFT has utilized their procedures
and policies where analogous to the
specific facts underlying ANGTS and its
related equal opportunity program.

B. Policy on public access to the
enforcementprocess. While not codified
here Inthe enforcement regulations, the
OFT states a general policyl to accord the
maximum public access to information
which it has received in conjunction
with its overall role of administering the
Part 34 regulations, of course within
relevant legal parameters. The specifics
of this public access-including the
protection to be accorded "sensitive"
information, such as critical
procurement data, and the procedures
for processing FOIA requests-are to be
delineated in omnibus information
regulations (future 10 CFR Part 1504)
presently being promulgated. The policy
announced at this time merely means
that, to the extent there is discretion to
disclose information about compliance
with the Part 34 regulations, the OFI will
lean towards disclosure when
competitive injury is unlikely. The equal
opportunity program for ANGTS must
have public confidence, which flows
from public access.

I. Section-by-Section Analysis
A. Section 1534.1 is merely

introductory. It outlines briefly how the
enforcement procedures are structured
in Part 1534. Essentially, the initial
stages of compliance review and
complaint investigation are conducted
under separate procedures, § § 1634, 2
and 1534.3, respectively. But the
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subsequent procedures for both
compliance review and complaint
investigation are treated the same. Thus,
attempts at conciliation and OFI
preliminary and final determinations on
compliance appear in § 1534.4, while the
more formal enforcement actions (civil
suit for fines or injunction, and
compliance orders and work stoppage)
appear in § 1534.5.

B. Section 1534.2 sets out the initial
stage of compliance review, already
required by paragraph 34.10(a)(1) of the
.existing ANGTS regulations. To begin
with, the OFI will select ANGTS
recipients, contractors, and
subcontractors for initial periodic
review. The basis for this selection is
left to the OFI, but most likely every
recipient, contractor, and subcontractor
will be selected for review annually.
The initial periodic review, which will
then occur, generally corresponds to
DOE paragraph 1040.101(b), except for
the following.

First, the OF! reserves the opportunity
for on-site review. Unlike formal on-site
review found below in paragraph
1534.4(b), with its 15 day notice, initial
on-site review is merely to spot check
for compliance. Thus, like on-site
monitoring for environmental protection
or pipeline integrity, for example, there
is no advance notice. Second, the
corresponding DOE provision is written
in terms of "selection for review," which
should not be confused with OF!
selection for initial review mentioned
immediately above. These differences
reflect the different roles ofthe OFI and
DOE, as single project regulator versus
administrator of many Federal financial
grants.

If the OFI then has reasonable cause
to find noncompliance, it will notify the
recipient, contractor, or subcontractor
by letter of a subsequent and more
intensive on-site review, which is
conducted under paragraphs 1534.4(b)
and 1534.4(c), as described below. But. if
the OF! finds compliance, it will so
certify. That certification--in line with
the direction to the OFI given in
paragraph 34.10(d)(4) of the existing
ANGTS regulations-is not binding if
the full facts were unknown during the
initial periodic review. This caveat does
not. however, allow the OF to cure its
own initial oversight. Instead, it only
applies when the OF! should not be
expected to have uncovered the relevant
facts indicating noncompliance, as
would occur if those facts were
consciously withheld.

C. Section 1534.3 sets out the initial

stage of complaint investigation. It
generally corresponds to the related
DOE provision, paragraph 1040.104(1].

This new Section notes first that all
employment discrimination complaints,
except for those possible few against
employers with less than fifteen
employees, will be handled by the Equal
Employment Opportunity Commission
(EEOC] through the Memorandum of
Understanding (MOU) between the two
agencies. The EEOC neither has
jurisdiction over complaints against
these very small employers (42 U.S.C.
Section 2000efb)), nor does it desire to
handle those complaints. There Is
provision, however, for OF! conciliation
and even formal enforcement actions in
certain limited types of cases handled
by EEOC under the MOU. This MOU
has been prepared and will be published
in the Federal Register for public
comment before being signed into effect.

For complaints alleging both
employment discrimination and
violation of an approved affirmative
action plan, the former allegation will be
processed under the MOU and the latter
allegation by the OF! under these Part
1534 procedures. The interagency
reporting and information sharing
provisions of the MOU will enable both
agencies to coordinate their respective
investigations of such dual complaints.

As a practical matter, the OFI will
probably not handle many complaints.
As noted above, most employment
discrimination complaints will be
handled by EEOC. As for complaints
related to approved affirmative action
plans, noncompliance should be readily
revealed through the ongoing
compliance review intiated under
§ 1534.2, in light of the quantitative
nature of the goals and timetables.
which form the basis of the affirmative
action plans. And to the extent that dual
complaints allege without any basis
violation of affirmative action plans, the
OFI will summarily reject these
complaints.

Nonetheless, the OF! will initiate
investigations of all complaints (to be
handled under these Part 1534
regulations) within 35 days of receipt, by
sending the recipient, contractor, or
subcontractor a copy of the complaint
and a letter stating that an investigation
has been initiated. For complaints just
against a contractor and/or
subcontractor, the OF! will also forward
a copy of the complaint and notice to
the corresponding recipient. In this
fashion the recipient can assist in
ascertaining the facts. The specifics of

the letter and the investigation itself are
set forth in § 1534.4, as discussed next.

D. Section 1534.4 continues the
process initiated both during compliance
review, under § 1534.. and during
complaint investigation, under § 1534.3.
It sets out procedures for determining
compliance or noncompliance and for
pursuing conciliation and voluntary
compliance. These procedures generally
follow the corresponding DOE
provisions, paragraphs 1040.101(c)-g)
and 1040.104(c) (3)-{5]. However, in
recognition of the statutory mandate to
expedite this project, the schedule for
some of the procedures have been
shortened.

Paragraph 1534.4(b) sets out the
contents of the notice of formal on-site
review and/or investigation, including
data requests, practices to be reviewed,
and opportunity to respond in writing.
The formal on-site review or
investigation will commence fifteen
days after notice. While shorter than
DOE's thirty day notice, it is sufficient.
In particular, there might already have
been an informal on-site review
(paragraph 1534.2[a)) as part of the
initial stage of compliance review;, thus,
the recipient, contractor, or
subcontractor will be on actual notice
well in advance of this notice of formal
on-site review.

Paragraph 1534.4(c) then sets out the
preliminary finding process. The
preliminary finding will be written and
sent to the recipient contractor, or
subcontractor within thirty days of the
OF! completing the formal on-site
review or investigation. When the
preliminary finding is noncompliance,
the OF! will also recommend means for
voluntary compliance and afford twenty
days for negotiations.

While DOE requires its preliminary
finding within 90 days of arriving for on-
site review (paragraph 1040.1M(d)] or
initiating investigation (paragraph
1040.104(c)(3)), the timing of the OF!
provision should normally be shorter.
While no specific time is set for
completing formal on-site review, the
preliminary finding will follow within
thirty days of completion of that review.

In cases where a contractor or
subcontractor alone is under review or
investigation. the preliminary finding
will also be sent to the corresponding
recipient, notifying the recipient of its
enforceable obligation to assist the OF!
in achieving voluntary compliance.
"Assist" means more than merely telling
Its contractor or subcontractor to

45, No. 178 /Thursday, September 11, 1980 / Proposed Rules
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comply. To the extent that the OFI can
seek conciliation, so can and should the
recipient. In promulgating the Part 34,
regulations, the Federal agencies were
clear that the recipients, as ANGTS
sponsors, were responsible for more
than their own direct employment and
contracting:

The project sponsors and the Federal
Inspector then must insure that each
contractor and subcontractor shares in the
obligation to achieve the goals. This is
accomplished by including the goals in all bid
specifications just like other elements of the
design. 45 FR 31o98 (May 12,1980).

In this light the recipients'should be
forming their contracts to assure that
they can meet this obligation.

This obligation to "'assist' the OFI
only applies during the voluntary
compliance context. When the OFI is
attempting conciliation of an EEOC-
processed employment discrimination
complaint as per the MOU and
paragraph 1534.3(a)(2), however, the
recipient will not be asked to "assist4"
due to restrictions under Title VII of the
Civil Rights Act.

Paragraph A(4.4(d) sets out the-
process for a final determination of
noncomplianceIt will be made In
writing within forty-five days-as
opposed to sixty days in the DOE
regulations-of notice of preliminary
finding, and will be made when
conciliation has failed or the preliminary
finding has not been shown to be false.
The final determination will detail the
violation itself, the basis for the finding,
and final remedial recommendations.

Paragraph 1534.4(e) gives the
noncompliant recipient, contractor, or
subcontractor ten more days after final
determination to adopt the
aforementioned remedial
recommendations, so as to comply
voluntarily. And when there is voluntary
compliance, paragraph 1534.4(f) details
the necessary form of the complianc6
agreement

E. Section 1534.5 governs actual
enforcement, once conciliation has
failed and a final determination has
been issued but not satisfied within ten
days of issuance. It also governs OF1
enforcement under the MOU with
EEOC, as explained in paragraph
1534.3(a)(2).

Paragraph 1534.5(b) notes that the
primary means of enforcement is
immediate commencement of civil
action. Possible remedies and venue are
set forth in Section 11(c) of ANGT.A
Temporary or permanent injunction and
civil fines of up to $25,000 per day, along
with ancillary relief, will be sought in
the Federal District Court where the
defendant is located, resides, or does
business.

This immediate recourse to judicial
enforcement diverges from the DOE
procedures, which first afford an agency
hearing on the record. 10 CFR Subpart
H. But, as recognized in paragraph
34.10(d)(1) of the existing ANGTS
regulations, the OFI need follow the
DOE example only "to the extent
consistent with ANGTA." In this area
Section -1(a](2) of the ANGTA explicitly
authorizes such direct judicial
enforcement in lieu of first goinj through
further agency proceedings..And the
OFrs final determination of
noncompliance, rendered under
paragraph 1534.4(d), constitutes the type
of agency determination of violation
which can.trigger immediate civil action
in FederalfDistrict Court.

Moreover, in order to impose its
sanctions of terminating or withholding
Federal financial assistance, DOE must
first provide an agency hearing on the
record. Section 602 of the Civil Rights
Act of 1984,42 U.S.C. Section 2000d-1.
While Section 17 of ANGTA generally
looks to Title VI of the Civil Rights Act
as a model, Section 11 of ANGTA,
which is dispositive on this point does
not in and of itself require an" agency
hearing on the record.

Of course, by going immediately from
the final determination to judicial
enforcement, the OFI recognizes that the
District Court will most likely entertain
motions for full litigation de novo on the
violation. As such, an ON hearing on
the record is not required under the
Administrative Procedures Act, 5 U.S.C.
Section 554(a)(1).

Judicial enforcement under paragraph
*1534.5(b) will involve the Civil Rights.
Division of the Department of Justice
and the OFI General Counsel. The
details of that relationship have not yet
been made final

Paragraph 1534.5(c) provides an
alternate means of enforcement to
immediate civil action. The OF1
anticipates that this provision will never
have to be utilized, but its availability
must be noted. Forlarge-scale, blatant
violations of approved affirmative
action plans Can eventuality which is
purely theoretical and, in light of the
sponsor's good faith efforts to date, most
unlikely), the OF might act to stop
work. but only on the specific AINGTS
activity at issue, until compliance is
assured.

Astop work order is obviously a
matter of last resort, and would only be
triggered if the violation found in the
final determination threatened to
undermine the overall equal opportunity'
goals underlying Section 17 of ANGTA
and these Part 34 regulations. The
statutory mandate to expedite ANGTS
weighs against taking this avenue of

enforcement, unless and only if a
recipient, contractor, or subcontractor so
disregards its affirmative qction plan as
to jeopardize the explicit Congressional
mandate of Section 17 of ANGTA Itsolf.

The OFI's auihority to stop work
flows from two basic sources: the
respective FERC certificates of public
convenience and necessity for the
ANGTS sponsors (NorthwestAlasan
Pipeline Company, et al., Docket Nos.
CP78-123, et a., order attaching
conditions issued February 20, 1980,
condition (C), p.,10; and orders adopting.
conditions implementing Section 17 of
ANGTA, issued May 8,1980, and Juno
20,1980); and the stipulations (Section
1.17) attached to the grants of right-of-
way for ANGTS to cross Federal lands
(issued by the U.S. Department of the
Interior under Section 28 of the Mineral
Leasing Act). Of course, because DOE
lacks this authority, its Part 1040
regulations have no corresponding
provision.

The OFwill, nevertheless, diverge'
from stop work practice normally
associated with environmental, pipeline
integrity, or safety. violations. Instead of
issuing a stop work order immediatoly,
the OFI will first proceed
administratively to issue a compliance
order, under Section 11(a) of ANGTA,
before stopping work. Again, the OHf
recognizes that work stoppage in this
context Is unusual, and thus employo
unusual procedures to assure that work
stoppage is absolutely necessary.

The compliance order process starts
with a show cause order, which the
respondent recipient, contractor, or
subcontractor must rebut. An informal
conference is then convened by the
Director of the OF1 Office of Equal
Employment Opportunity/Minority
Business Enterprise within ten days. The
respondent can present oral argument
and documentary support. The Director
will render a recommended decision,
unless he or she finds material facts in
issue, in which case the Director must
set the matter for a hearing on the
record.

While a hearing on the record Is
potentially available, it might be
unnecessary. Because this whole
compliance order/stop work procedure
is limited to affirmative action plan
violations of an egregious and
substantial nature, the facts could well
be stipulated. Clearly, failure to meet the
goals and timetables is readily
quantified by inspection and testing,
which under the Administrative
Procedures Act justifies proceeding
without an agency hearing. 5 U.S.C.
Section 554(a)(3). In any event the
Director will have to assess the
respondent's rebuttal case (trying to
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justify failure to meet the goals and
timetables] to determine if material facts
are at issue.

The General Counsel will preside over
any hearing on the record under
paragraph 1534.5(c)92)(ii) and will
render a recommended decision. The
Federal Inspector has designated this
official, as permitted by law. 5 U.S.C.
Section 556(b); Section'15(a) of the
Natural Gas Act, 15 U.S.C. Section 717n;
and Section 102(d) of Reorganization
Plan No. 1 of 1979. The General Counsel
will conduct any hearing in an impartial
manner, following the pertinent legal
constraints, including Section 1-107 of
Executive Order 12142 of June 21,1979,
44 FR 36927 (June 25, 1979].

Because recourse to paragraph
1534.5(c) is unlikely to begin with and in
any event.would not occur for some
time, the OF! has not at this time
delineated the specific hearing
procedures, other than to note that oral
and written evidence can be presented,
subject to cross-examination. The
specifics will be set forth in the near
future as the OFI establishes agency-
wide procedures, to appear at 10 CFR
Part 1508.

Once the Director or General Counsel,
as the case may be, has issued a
recommended decision, the parties have
ten days to file briefs on that decision.
The Federal Inspector or his delegate
will then issue a final decision, normally
within twenty days of the briefs being
filed.

If the final decision is to issue the
compliance order, the Federal Inspector
or delegate will allow the respondent
only ten more days to comply before
stopping work. While Section 11(b) of
ANGTA allows the OFI to set the time
for compliance up to thirty days, any
violation under paragraph 1534.5(c)
would by definition be so serious as to
warrant this shorter time, especially in
light of the numerous prior opportunities

"for conciliation under Section 1534.4.
Any compliance order issued under

paragraph 1534.5(c) constitutes final OF!
action, as per Section 10 of ANGTA and
Section 202(a) of the Reorganization
Plan. Moreover, the OF! will isolate and
quantify any cost escalation attributed
to such a stop work order. Then, in the
subsequent context of ANGTS sponsor
rate base formation, the OF! may follow
the necessary procedures to treat such
cost escalation, attributable to the
sponsors' noncompliance, as an
"imprudent expenditure." To the extent
that a contractor or subcontractor alone
is subject to the compliance order and
work stoppage, the "prudence" of the
sponsors' expenditures is not at issue.
But the sponsors will no doubt have
taken the necessary contractual steps to

assure that the noncompliant contractor..
or subcontractor is not, in the first
instance, compensated for that cost
escalation attributed to the egregious
violation and related work stoppage.

IV. Conclusion
The OFI is requesting public

comments on any provision of these
proposed enforcement procedures.
Because the OF! will be issued the final
rule on these enforcement procedures
(after reviewing the public comments) as
a final agency action pursuant to
Section 9 of ANGTA, all interested
persons are urged to comment now.

Note--These proposed enforcement
regulations do not constitute a significant
rule, requiring regulatory analysis under
Executive Order 12044. Nor do the
requirements of 42 U.S.C. Section 433212)(c)
apply.

Under authority of Sections 9 and 17
of ANGTA, 15 U.S.C. Sections 719 g and
o; 43 CFR Section 34.10(d); and Sections
102 and 202 of Reorganization Plan No. 1
of 1979, the OF! is now proposing to
amend Title 10 of the Code of Federal
Regulations by adding a new Part 1534,
as set forth below.

Dated: September 5,1980.
John T. Rhett,
Federalknspector.

PART 1534-ENFORCEMENT
PROCEDURES FOR REGULATIONS
REQUIRING EQUAL OPPORTUNITY
DURING PLANNING, CONSTRUCTION,
AND INITIAL OPERATION OF THE
ALASKA NATURAL GAS
TRANSPORTATION SYSTEM
Sec.
1534.1 General.
1534.2 Initial stage of compliance review.
1534.3 Initial stage of complaint

investigation.
1534.4 Procedures for determination of

compliance or noncompliance and for
conciliation.

1534.5 Enforcement procedures.
Authority. Sac. 9 and 17 of ANGTA. 15

U.S.C. 719g and o; 43 CFR 34.10(d); and Secs.
102 and 202 of Reorganization Plan No. I of
1979.

§ 1534.1 General.
(a) Pursuant to paragraph 34.10(d) of

the underlying regulations (43 CFR Part
34) and to Section 9 of ANGTA, the OF!
has established in this Part procedures
for enforcing Section 17 of ANGTA.
Condition 11 of the President's Decision,
and all implementing rules, regulations,
orders, and actions taken thereunder
(referred to throughout this Part
collectively as "these regulations").

(1) Section 1534.2 describes how the
OF! will conduct the initial stage of
compliance review.

(2) Section 1534.3 describes how the
OF! will conduct the initial stage of
investigating complaints that these
regulations have been violated.

(3] Section 1534.4 describes the
subsequent procedures for determining
compliance or noncompliance, including
preliminary findings and final
determinations, and for pursuing
conciliation and voluntary compliance,
which are the same for both compliance
review and also complaint investigation.

(4) Section 1534.5 describes how the
OF! will enforce these regulations once
It has made a final determination that a
recipient, contractor, or subcontractor is
not in compliance.

(b) The time limitations imposed by
this Part on the OF! and all parties to
enforcement are binding, unless for good
cause shown the OFI determines that an
extension would be in the public
interest.

§ 1534.2 Initial stage of compliance
review.

(a) The OF! will conduct initial
periodic review (including possible spot
on-site review] of selected recipients,
contractors, and subcontractors to
determine compliance with these
regulations.

(b) If, based on the initial periodic
review conducted under paragraph (a)
of this section. the OF! has reasonable
cause to believe that these regulations
are not being complied with, it will
notify the respective recipient,
contractor, or subcontractor by letter of
a subsequent and formal on-site review,
to be conducted after 15 calendar days
of that notice. For formal on-site review
just involving a contractor and/or
subcontractor, the OF will also forward
a copy of the letter of on-site review to
the corresponding recipient

(c) The contents of such a letter giving
notice of the subsequent on-site review,
issued under paragraph (b) of this
section, as well as the remaining
procedures for compliance review, are
detailed below in § 1534.4.

(d) After completion of initial periodic
compliance review, the OF! will certify
when a recipient. contractor, or
subcontractor is found to be complying
with these regulations. This certification
of compliance does not, however,
preclude a later determination of
noncompliance, but only under the
following circumstances:

(1) In light of new or additional
information which the OF! should not
reasonably be expected to possess, the
full facts were unknown during the
compliance review; or

(2) The OFI subsequently finds
noncompliance for a later time period,

60365
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not the subject of the current initial
periodic review.

§ 1534.3 Initial stage of complaint
Investigation.

(a) Complaints alleging violation of
these regulations, in the nature of
employment discrimination, will be
handled by the Equal Employment
Opportunity Commission (EEOC) with
OF coordination, pursuant to the
Memorandum -of Understanding
informally agreed to and, after public
comment, planned to be signed into
effect by the two agencies.

(1) All complaints alleging
* employment discrimination-will be
processed by EEOC, exceptfor
complaints against employers having
less than fifteen employees, which will
be subject to paragraph 1534.3(b)
immediately below.

(2) Under the MOU the OF may
become involved in two specific aspects
of employment discrimination
proceedings handled by the EEOC. First,
if the EEOC is unable to re.olve a
violation by conciliation, the OFI may
then attempt such conciliation. Second,
when EEOC and OF efforts at
conciliation have failed and the EEOC
has subsequently taken enforcement
action under Title VII of the Civil rights
Act, the OFT, after consultation with the
EEOC may also pursue its own
enforcement action, under § 1534.5.

(b) For all other complaints alleging
violation of these regulations, the OFT
will, within 35 calendar days of receipt,
notify the pertinent reclpient, contractor,
or subcontractor by letter (appended to
which will be a copy of the complaint)
of the initiation of an investigation, for
complaints just against a contractor
and/or subcontractor, the OF will also
forward a copy of the complaint and
notice to the corresponding recipient. At
the same time the OFT will notify the
complainant of this action and the
procedures to be followed. Complaints
to be investigated by the OF must be in
writing and contain the following;

(1) Name, address, and telephone
number of the complainant;

(2) Name and address of the recipient,
contractor, .or subcontractor charged by
the complainant;

(3) Description of the acts alleged to
violate these iegulations; and

(4) Any other pertinent information.
(c) The contents of the letter initiating

investigation, issued under paragraph
(b) of this section, as well as the
remaining procedures for complaint
investigation, are detailed in Section
1534.4 immediately below.

§ 1534.4 Procedures for determining
compliance or noncompliance and for
conciliation charges.

(a) This Section governs how the OFI
will process cases of possible non-
compliance, whether generated through
compliance review or complaint
investigation, initiated under § § 1534.2
and 1534.3 respectively..

(b) Upon finding reasonable cause to
believe that there-iszioncompliance,
during compliance review, or upon
initiating investigation, after receipt of a
complaint, the OF! will first notify the
potentially noncompliant recipient,
contractor, or subcontractor of the
following:

(1) A request for pertinent information
and data;

(2) A statement of the practices to be
reviewed, and the programs or activities
affected by the compliance review or,
complaint investigation;

(3) An opportunity to respond in
writing

(i) To explain, suport, or otherwise
address the Practices to be reviewed or

(ii) To rebut or deny the allegations
made in the complaint; and

(4) The schedule-for review or
investigation, including formal on-site
review or investigation to commence 15
calendar days after the notice.
_ (c) Within 30 calendar days of

completion of the formal on-site review
or investigation (which itself will be
conducted expeditiously by the OFT but
under no set timetable), conducted as
perparagraph b)4) of this section, the
OF will notify the pertinent recipient,
contractor, or-subcontractor in writing
of:

(1) Preliminary findings as to -
compliance or noncompliance;

(2) Where appropriate,
recommendations for achieving
voluntary compliance;

(3) The opportunity to request that the
OFT engage in voluntary compliance
negotiations (to be completed within 20
calendar days of this written notice)
prior to a final determination of
compliance or noncompliance; and

(4) Where a confractor or
subcontractor alone appears to be in
possible noncompliance, the obligation
on the part of the appropriate recipient
(after notice of the preliminary finding
directed to the contractor or
subcontractor) to assist the OFT in
achieving voluntary compliance, failure
for which may also be processed
through these procedures to determine
noncompliance with these regulations.

(d) The OF will render a final
determination as to compliance or
noncompliance within 45 calendar days
of notice given under paragraph (c) of
this section.

(1) A final determination of
noncompliance will be made in the
following situations:

(i) The preliminary recommendation
for voluntary compliance Is not
followed;

(ii) Voluntary compliance is not
secured; or

(iii) The preliminary finding of
noncompliance is not shown to be false.

(2) A final determination of
noncompliance will contain the
following provisions:

(i) A statement with specificity of how
the recipient, contractor, or
subcontractor has violated these
regulations;

(ii) A detailed basis for this finding of
noncompliance, including how the
recipient, contractor, or subcontractor
failed to follow the recommendations
contained in the OFT's preliminary
finding, rendered pursuant to paragraph
(c) of this section, and

(iiI) Final recommendations on
remedial actions to bring the recipient,
contractor, or subcontractor Into
compliance.

(e) Where a final determinatloii of
noncompliance has been made under
paragraph (d) of this section, the OF1
will so advise the pertinent recipient,
contractor, or subcontractor in writing,
giving an additional 10 calendar days In
which to comply voluntarily. If the
recipient, contractor, or subcoiitractor
has not so complied, the OFI will
institute enforcement proceedings under
§ 1534.5 of this Part.

(f) All voluntary compliance
agreements, whether formed under
paragraphs (c)(3) or (e) of this section,
will have the following features:

(1) The agreement shall
(i) Be in writing;
(ii) Be signed by an authorized official

of the recipient, contractor, or
subcontractor and by the OF!
designated official;

(iii) Contain commitments regarding
the precise remedial action to be-taken
and the dates for completion of those
remedial actions, and, in the case of a
complaint Investigation, contain
commitments to eliminate all
discriminatory conditions; and

(iv) Include a provision that breach of
the agreement may result in further
enforcement actions by the OF.

(2) Upon execution of the agreement,
the OFT will certify compliance,
conditioned upon

(i) Performance of the commitments
given under paragraph (f)(1)(ill) of this
section, and

(ii) The full facts being known at the
time the agreement was executed.
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(g) In the case of complaints, the OFI
will notify the complainant of actions
taken, including

(1) Final determination of
noncompliance, and subsequent
enforcement efforts;

(2) Finding of compliance;
(3) Achieving voluntary compliance

through conciliation; or
(4) Closing the investigation due to

complainant's failure to cooperate or
provide necessary information.

§ 1534.5 Enforcement procedures.
(a) The OR willact pursuant to this

Section when it has rendered a final
determination of nonoompliance, under
§ 1534.4[d), and the noncomplaint
recipient, contractor, or subcontractor
has failed to complyvoluntarily within
10 days thereafter, under § 1534.4(e). In
addition, the OR wil act pursuant to
this Section when acting against certain
employment cliscrimination, based on
determinations of the EEOC, as per
§ 1534.3(a)(2).

(b] Except as provided in paragraph
(c) of this section, the OFI will seelt
judicial enforcement in the United
States District Court having venue,
seeking appropriate injunctive and civil
fine relieL as provided in § 34.11(b) of
the Part 34 regulations. Such civil action
will be commenced following
consultation and coordination between
the OI General Counsel and the Civil
Rights Division of the Department of
Justice.

(c) In the event that the OFI finds, as
part of its final determination made
under § 1534.4(d), that a recipient.
contractor, or subcontractor has so
consistently and substantially failed to
meet its approved afrmative action
plan that the overall equal opportunity
goals of Section 17 of ANGTA and the
Part 34 regulations are in jeopardy, the
OR may issue a compliance order
stopping work on the particular ANGTS
activity until compliance is assured. The
procedures for issuing such a
compliance order entails the following:

(1) Within 10 calendar days of the
final determination of noncompliance
and related 10-day compliance period
(as defined in paragraph (a) of this
section, the OR will issue a show cause
order why the noncompliant recipient
contractor, or subcontractor should not
immediately be subject to a compliance
order and work stoppage. The show
cause order will contain the following:.

(i) A summary of the final
determination of noncompliance;

(ii) A statement of the recipient,
contractor, or subcontractor's
subsequent failure to achieve voluntary
compliance;

(iii) A statement explaining why the
violation of the approved affirmative
action plan is so serious as to warrant
work stoppage: and

(iv) Notice that the OR will hold an
informal conference within 10 calendar
days.

t2) The noncompliant recipient,
contractor, or subcontractor must
present oral argument and documentary
support in rebuttal at this informal
conference.

(i) If the Director of the OR Office of
Equal Opportunity/Minority Business
Enterprise or designee, who will preside
over the informal conference, concludes
that there are no material facts in issue,
he or she will render in writing a
recommended decision on the
compliance order within 15 calendar
days of the close of the informal
conference.

(ii) If the Director or designee
concludes, however, that there are
material facts in issue which cannot be
ascertained without a hearing on the
record, he or she will set the proceeding
for hearing.

(A) The General Counsel of the OR or
designee will preside over and conduct
any such hearing on the record, under
procedures established by the OFI for
similar proceedings. 10 CFR Part 1508.

(B) Following the presentation of oral
and written evidence, an opportunity for
cross-examination, and the filing of
briefs, the General Counsel will render
in writing a recommended decision on
the compliance order within 15 calendar
days of the close of the hearing.

(3) The Federal Inspector or delegate
will render a inal decision on the
compliance order. The following process
will be employed.

(i) Within 10 calendar days of
issuance of a recommended decision,
under either paragraph (c)(2)(i) or
(cjj2)(ii) of this section, the respondent
recipient, contractor, or subcontractor
and, in the case of a complaint
investigation, the complainant shall file
a brief agreeing with or contesting the
recommended decisions.

(iij Except when the record is unduly
voluminous and complex, the Federal
Inspector or delegate will issue in
writing a final decision within 20 days of
receiving the briefs.

(iii) When the final decision Is to Issue
a compliance order and to stop work.
tht Federal Inspector or delegate will
institute the prescribed sanctions, unl"ss
the respondent has complied within 10
calendar days of the compliance order.
[M Dc.W O-OO ,-o-E &46 a,-]
1311UNG 0O0E 062"W-M
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OFFICE OF THE FEDERAL INSPECTOR
FOR THE ALASKA NATURAL GAS
TRANSPORTATION SYSTEM

Affirmative Action Plans; Extension of
Time

AGENCY: Office of the Federal Inspector
for the Alaska Natural Gas
Transportation System.
ACTION: Notice of the Office of the
Federal Inspector's extension of time to
approve affirmative action plans.

SUMMARY: On May 12, 1980, the final
rules governing "Equal Opportunity
During Construction and Operation of
the Alaska Natural Gas Transportation
System" became effective (45 FR 31095).
Section 34.8(a)(1) of the rules provides
that the applicants' affirmative action
plans must be approved by the Federal
Inspector within one hundred twenty
days after the rules became effective.
Consequently, according to the time
limit established by the rules, the
applicants' plaAs should be approved by
September 9, 1980.

On August 11, 1980, the sponsors of
the project, Alaskan Northwest Natural
Gas Transportation Company, Northern
Border Pipeline-Company and Pacific
Gas Transmission Company (Sponsors)
submitted their affirmative action plans
to the Federal Inspector for approval
pursuant to the rules. After completion
of its initial review the Office of the
Federal Inspector has determined that
additional time is required to ascertain
whether the plans as submitted conform
to the rules.
FOR FURTHER INFORMATION CONTACT:
John Alexander, Office of the Federal
Inspector, Alaska Natural Gas
Transportation System, Room 2413, Post
Office Building, 1200 Pennsylvania
Avenue, NW., Washington, D.C. 20044.
Telephone: 202/275-1157.

Section 34.8(d) of the rules requires
that the Sponsors provide the Federal
Inspector with sufficient information to
ascertain whether the respective
affirmative action plans are adequate.
On August 11, 1980, the Sponsors -
submitted their affirmative action plans
to the Federal Inspector for approval.

After initial review, the Office of the
Federal Inspector finds that it cannot
approve or disapprove the plans by
September 9, 1980. Consequently, we
will require additional time to ascertain
whether the plans as submitted are
adequate. The additional time for
review is necessitated by the
voluminous nature of the submittals and
the complex issues presented therein.

The Office of the Federal Inspector is
currently reviewing the respective plans

carefully to insure that they are
adequate, and if found to be inadequate,
to develop appropriate curative
measures. The Office of the Federal
Inspector will conduct its review
expeditiously and respond as soon as
possible.

Dated: Septeniber 5,1980.
John T. Rhett,
Federal Inspector.
[FR Dor. 80-27863 Fied 9-10-W, 8:45 am]
BILLING CODE 6820-AW-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

OFFICE OF THE FEDERAL INSPECTOR
FOR THE ALASKA NATURAL GAS
TRANSPORTATION SYSTEM

'Proposed Memorandum of
Understanding Regarding Employment
Discrimination

AGENCY: Equal Employment Opportunity
Commission and Office of the Federal
Inspector.
ACTION: Proposed notice.

SUMMARY: This document sets forth a
proposed Mvemorandum of
Understanding between the Equal
Employment Opportunity Commission

'(EEOC) and the Office of the Federal
Inspector (OFI) of the Alaska Natural
Gas Transportation System (ANGTS).
Both agenci6s have equal employment
opportunity responsibilities and wish to
administer these responsibilitites in a
manner that promotes efficiency and
eliminates conflict, competition,
duplication and inconsistency in the'
operation of their programs.
DATES: Comments on the proposed
Memorandum of Understanding must be
received op or before October 14, 1980.
ADDRESS: Comments may be sent to:
Treva I. McCall, Acting Executive
Officer, Executive Secretariat, Office of
Policy Implementation, Room 4096M,
Equal Employment Opportunity
Commission, 2401 "E" Street, NW.,
Washington, D.C. 20506.

Copies of comments will be available
for public inspection in the Library,

.EEOC 2401 "E" Street, N.W.,
- Washington, D.C. 20506 during normal

buginess hours until such time as the
two agencies adopt a final agreement.
FOR FURTHER INFORMATION CONTACT:
Francesta E. Farmer, Director, Office of

Interagency Coordination, Equal
Employment Opportunity
Commission, 2401 "E" Street, NW.,

Room 2534, Washington, D.C. 20500,
Area Code (202) 653-5490

or;,
John Alexander, Director, Office of

Equal Employment Opportunity and
Minority Business Enterprise, Alaska
Natural Gas Transportation System,
Room 2413, Post Office Building, 1200
Pennsylvania Avenue, NW,
Washington, D.C. 20044. Area Code
(202) 275-1157.

SUPPLEMENTARY INFORMATION: The
EEOC and the OFI have concurrent
jurisdiction over claims of employment
discrimination on the basis of race,
color, religion, sex, and national origin
in the construction of the Alaska
Natural Gas Transportation System
(ANGTS). The sources of the OFr's
jursisdiction are Section 17 of the
Alaska Natural Gas Transportation Act
of 1976 and Condition 11 of the
President's Decision and Report to
Congress on the ANGTS. The principal
source of EEOC's jurisdiction Is Title VII
of the Civil Rights Act of 1964.

The OFI was created by
Reorganization Plan No, 1 of 1979 and
will be abolished one year after the
initial operation of ANGTS. It plans to
maximize its efforts in implementation
of its affirmative action program
requirements. See 45 FR 31095 (May 12,
1980), to appear at 43 CFR Part 34. So
that the OFI may devote most of its
resources to affirmative action and in
order to take advantage of the EEOC's
expertise in processing charges of
discrimination, the OFI and the EEOC
proposes a Memorandum of
Understanding.

Under the Memorandum, a complaint
of employment discrimination filed with
the OFI against an ANGTS-related
person (a project sponsor, contractor,
subcontractor, employment agency or
union, etc.) which alleges violations of
both Section 17 and Title VII will be
deemed a charge filed jointly with the
OFI and the EEOC. For purposes of
determining timeliness of the charge
under Title VII, the date that the matter
was received by the OFI will be deemed
the date it was received by the EEOC.
EEOC (or a State Fair Employment
Practice Commission to which EEOC
defers charges] will investigate the
charge.

Where EEOC finds reasonable cause
to credit the allegations of a charge, it
will attempt to resolve the charge by
means of conciliation. Where it appears
that conciliation may be unsuccessful,
EEOC will notify the OFI and the OFI
may attempt to conciliate the matter. If
the matter is resolved to the satisfaction
'of both agencies, the agreement will be
reduced to writing and signed by the
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parties and by both agencies. If the
matter is not resolved, EEOC will take
such further action as provided by Title
VII and EEOC's procedural regulations.
Where the EEOC has acted upon a
charge without achieving a conciliation
agreement, the OPFI may take action on
the charge pursuant to Section 11 of
ANGTA after consulting with the EEOC.

The EEOC and the OF! will share
information relating to charges of
disciminiation. The OF! will honor the
confidentiality provisions of Title VII,
where EEOC provides to the OFf
information which is confidential under
Title VIL The Memorandum also
provides for liaison and monitoring of
implementation of the agreement.

By means of this agreement, both
agencies hope to maximize their efforts
and to mimimize duplication and
inconsistencies in their respective
programs as required by Executive
Order 12067.

The agencies invite public comment
on all aspects of this proposed
agreement

Signed at Washington, D.C. this 5th day of
September 1980.

Approved and accepted for the Equal
Employment Opportunity Commission.
Eleanor Holmes Norton,
Chair; Equal EmploSment Opportunity
Commission.

Approved and accepted for the Office of
the Federal Inspector for the Alaska Natual
Gas Transportation System.
John T. Rhett, Jr.,
Federal Inspector, Alaska Natual Gas
Transportation System.

Memorandum of Understanding
This Memorandum of Understanding

between thd Office of the Federal Inspector
(OF) and the Equal Employment Opportunity
Commission (EEOC) is being implemented to
further the objectives of both agencies in
assuring against employment discrimination
during the construction of the Alaska Natural
Gas Transportation System (ANGTS).
According to Reoganization Plan No. 1 of
1979, the OFI has exclusive responsibility for
enforcement of Section 17 of the Alaska
Natural Gas Transportation Act of 1976
(ANGTA), Condition No. 11 of the President's
Decision and Report to Congress on the
Alaska Natural Gas Transportation System
(the President's Decision), the regulations (45
FR 31095 (May 12,1980]; to appear at 43 CFR
Part 34) and terms and conditions established
pursuant to Section 17 and Condition 11, and
all other Federal statutes which related in
any manner to the pre-construction,
construction, and initial operation of ANGTS.

The EEOC, pursuant to Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C.
Sec. 2000e, is responsible for the elimination
of discriminatory employment policies and
practices at employment units. It has adopted
guidelines, rules and procedures designed to
assure equal employment opportunites to all

persons without regard inter alla to their
race. color, religion, national origin, or sex. In
addition, the EEOC has jurisdiction over
complaints alleging violations of the Equal
Pay Act of 1903, 29 U.S.C. Sec. 2W(d) and the
Age Discrimination In Employment Act, 29
U.S.C. Sec. 621

I. Exchange of Information
The EEOC and OFI shall make available to

appropriate officials from the other agency
certain information which may assist each
agency in carrying out its responsibilities.
This information will relate to the
employment policies and practices of the
ANGTS sponsors, contractors, sub-
contractors or other ANGTS-related persons,
including corporations, associations, firms.
partnerships, joint stock companies, labor
unions, employment agencies and
individuals. Such information shall include,
but shall not necessarily be limited to,
affirmative action programs, annual
employment reports, complaints,
investigative files, conciliation of compliance
ageements, and compliance review reports
and files.' Additionally, the EEOC will send
to OFI quarterly reports to keept the OF!
informed of all charges against ANGTS
related persons. With respect to all
information obtained by the OFI from the
EEOC, the OF agrees to preserve the
confidentiality, as provided in Sections 706(b)
and 709(e), the Civil Rights Act of 1904. 42
U.S.C. Sec. 2oDoe-5(b) and 20OOe-8(e).

All requests to the OR by Third Parties for
information concerning charges of
employment discrimination being processed
by EEOC shall be coordinated by the OR
with the General Counsel of the EEOC or his
designee before a response Is made. Except
as otherwise provided by law, the OR will
not disclose information about charges or
information contained in, or derived from,
EEOC's charge files without the approval of
the General Counsel of the EEOC or his
designee.

I. Complaint Procedures
The statutory standard governing

employment discrimination for ANGTS Is
substantially similar under the respective
legal authorities of the OF! and the EEOC.
Thus, while there are certain differences in
terms of coverage, sanctions, and procedures,
most instances of employment discrimination
would be actionable for either the OF or the
EEOC. The EEOC and OFI share the common
goal of assuring against discriminatory
employment policies and practices during the
pre-construction, construction and the initial
operation of ANGTS. In pursuit of this
common goal, and to promote efficiency and
to eliminate potential conflict and
duplication, the EEOC and OFI hereby agree
as follows:

A. Filing discrimination complaints.
Complaints of employment discrimination

I It is the Intent of the O! and the EEOC to
exchange information relevant to me1tcrs of
concurrent jurisdiction. Therefore, the example. 11c
EEOC will not pro- Ida the 07 with Informatlen
relating to claims of age dscriminat oLa, The OR
will not prolde EEOC with information relating to
its minority and female business cnt.IprIse
programs.

against ANGTS related persons received by
the OR shall be deemed charges filed jointly
with EEOC and the OFL For the purpose of
determining the timeliness of the charge
under Tide VII of the Civil Rights Act of 1964.
the date that the matter was received by the
OR shall be deemed the date it was received
by EEOC.

B. Processing discrimination complaik.s If
an Individual files with either the EEOC or
the OR a charge alleging discrimination in
employment by an ANGTS related person,
the EEOC and the OR will proceed as
follows-

(1) The agency receiving the complaint
shall:

(a) Date stamp each complaint;
(b) Notify the complainant of its receipt

and
(c) Notify the ANGTS respondent(s) named

in the complaint that such a complaint has
been received, and, in the event that the
complaint is forwarded by the receiving
agency to the other, so notffy both the
complainant and the ANGTS respondent. In
every instance, the OF! and the EEOC will
inform each other of ANGTS complaints
initially received.

(2) If the EEOC receives a discrimination
complaint which does not fall within the
jurisdiction of either the EEOC or a State or
local agency to which the EEOC must defer
pursuant to Section 706 of the Civil Rights
Act of 1964, the EEOC shall forward the
complaint to the OFL The OF shall process
such complaints in accordance with its own
rules, policies and procedures. Upon request,
the EEOC shall provide technical advice and
guidance to the O1 in its investigation of
such complaint.

(3) If the OF receives an eniployment
discrimination complaint which does not fall
within the jurisdiction of the OF1 as
prescribed by ANGTA. the President's
Decision, and Reorganization Plan No. 1 of
1979. the OF! shall forward it to the EEOC or
the appropriate section 706 agency. The
EEOC or the Section 706 agency shall process
such complaints according to its normal
procedures. An example of a complaint
contemplated by this subsection is one which
alleges a violation of the Age Discrimination
in Employment Act.

(4) If the EEOC or the OF! receives a
discrimination complaint which falls within
the jurisdiction of both the EEOC and the
OFL the complaint shall be processed by the
EEOC or the Section 706 agency according to
its normal procedures, except as provided
below in Section C.

C Action on discriminaton complalts. (1)
The EEOC will notify the OF! by letter of all
reasonable cause determinations on.
discrimination charges involving an ANGTS
respondent and. upon specific request, will
provide the OF! with any additional
information regarding the determination.
However, nothing herein is intended to
prevent an ANGTS respondent from entering
into conciliation agreement with EEOC, if the
ANGTS respondent so desires.

(2) When the EEOC determines that an
ANGTS respondent is in violation of
employment discrimination laws, but appears
unable to resolve the matter by conciliation,
it shall so notify the OFL In those cases
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processed under Section B(4) of the
Memorandum of Understanding, the OFI may
then attempt to resolve the matter by
conciliation. EEOC shall allow. the OFI a
reasonable time to attempt such conciliation.
If the OFrs conciliation efforts resolve the
matter to the satisfaction of the OFI and the
EEOC, the terms of the agreement shall be
reduced to writing and signed by the
designated representatives of both agencies.

(3) If the OFI and the EEOC's efforts are
unable to resolve the matter, the'EEOC shall
notify the parties that conciliation has failed
and take such further steps as provided by
Title VII of the Civil Rights Act and by
EEOC's procedural regulations.*

(4) For those cases of employment
discrimination acted upon by EEOG under
Subsection C(3) immediately above, the OFI
shall consult with the EEOC before taking
further actions as deemed appropriate by the
OFI pursuant to the OFI's enforcement
authorities (Section 11 of the ANGTA and
Section 102(h)(1) of the Reorganization Plan].

Ill. Liaison an Monitoring
To provide for more effective and complete

exchange of information, so that both
agencies will be utilized to the maximum
effectiveness in the public interest, each
agency will designate a liaison officer to
serve as the primary source of contact. These
liaison officers will be responsible for
currently informing each other of proposed
proceedings and of internal developments in
areas of joint concern, to the extent permitted
by law. Additionally, the parties shall -
conduct reviews of the implementation of this
agreement to assure proper effectuation. In
this regard, liaison meetings between
appropriate senior officials of both agencies
(to exchange views on matters of common
interest and responsibility) shall be held from
time to time, as determined by such liaison
officers to be necessary.

Designated liaison officers:
(a) Equal Employment Opportunity

Commission-The Executive Director or his
designee.

(b) The Office of the Federal Inspector-
The EEO/MBE Director or his designee.

IV. Amendment and Termination

This agreement, when signed by both
parties, shall continue in effect. It may be
modified by or expanded with the mutual
consent of both parties, or it may be
terminated by either party upon thirty (30)
days' advance written notice. As provided in
Section 203(a) of the Reorganization Plan No.
I of 1979, however, this agreement shall not
exceed the first anniversary of the date of the
initial operation of ANGTS or the
abolishment of the Office of the Federal
Inspector on that date. All cases filed with,
and in the processing, investigation or
resolution stages with EEOC will continue to
be the responsibility of the EEOC.

Approved and accepted for the Equal
.mployment Opportunity Commission.
Eleanor Holmes Norton,
Chair, Equal Employment Opportunity
Commission.

Approved and accepted for the Office of
the Federal Inspector for the Alaska Natural
Gas Transportation System.
John T. Rhett, Jr.
Federal Inspector, Alaska Natural Gas
Transportation System.
[FR Dac. 80-2784 Fled 9-10-0 8.45 am]
BILLING CODE 6820-AW-M

I I Ill I
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OFFICE OF THE FEDERAL INSPECTOR
FOR THE ALASKA NATURAL GAS
TRANSPORTATION SYSTEM

10 CFR Part 1506

Employee Standards of Conduct

AGENCY: Office of the Federal Inspector
for the Alaska Natural Gas
Transportation System.
ACTION: Final rule.

SUMMARY: These rules institute
employee standards of conduct to fulfill
the requirements of Section 1-108 of
Executive Order 12142 and of Title H of
the Ethics in Government Act of 1978.
Section 1-108 of Executive Order 12142
requires the Federal Inspector to issue
standards of conduct, pursuant to
Executive Order 11222, for the Office of
the Federal Inspector. Title H of the
Ethics in Government Act requires
certain high-ranking Executive branch
employees to disclose their financial
interests publicly.
EFFECTIVE DATE: September 5,1980.
FOR FURTHER INFORMATION CONTACT'.
Mr. Edward W. Hengerer, General
Counsel, Office of the Federal Inspector,
ANGTS, Room 2413, Post Office
Building, 1200 Pennsylvania Avenue,
Washington, D.C. 20044, (202) 275-1100.
SUPPLEMENTARY INFORMATION: Because
these rules fall within the exceptions of
5 U.S.C. 553(a)(2) and (b)(B) (as relating
to agency management and personnel
and as rules of agency procedure and
practice), the normal requirements of
notice and comment do not apply to
them. Therefore, these rules are being
promulgated as final and are effective
immediately.

The Office of the Federal Inspector
has determined that these rules are not
"significant regulations" and do not
require a regulatory analysis under
Executive Order 12044.

Dated. September 5,1980.
John T. Rhett,
FederalInspector.

For the reasons set out above, the
Federal Inspector hereby amends Title
10 of the Code of Federal Regulations by
adding a new part, Part 1506, to read as
follows:

PART 1506-EMPLOYEE STANDARDS
OF CONDUCT

Subpart A-General Provisions; Notice to
Employees-, Advisory Service

Sec.
1506.101 Purpose.
1506.102 Authority.
1503.103 Definitions.

Sec.
1506.104 Coverage.
1506.106 Notice to employees.
1506.106 Interpretation and advisory

service.

Subpart B-Rules of Conduct for
Employees
1506.201 Generally prohibited conduct.
1500.202 Acceptance and solicitation of

gifts, entertainment, and favors.
1508.203 Acceptance of reimbursement for

official travel.
1506.204 Reimbursement of project sponsors

for logistical support
1506.205 Outside employment.
1506.206 Acceptance of honoraria.
1506.207 Prohibited financial Interests.
1506.208 Use of Government property.
1506.209 Misuse of information.
1506.210 Indebtedness.
1506.211 Gambling, betting, and lotteries.
1506.212 General conduct prejudicial to the

Government.
1506.213 Miscellaneous statutory provisions.

Subpart C-PublIc Financial Disclosure
Requirements for Employees
1506.301 Employees subject to financial

disclosure requirements.
1500.302 When to file 278 forms.
1506.303 Where to file 278 forms.
1506.304 Procedure for completing 278

forms.
1506.305 Special rules for completing 278

forms.
1500.306 Special rules for reporting trust

interests and assets.
1500.307 Custody of completed 278 forms.
1506.308 Public access to completed 278

forms.
1506.309 Review of completed 278 forms

and remedial action.
1506.310 Procedure after review of

additional information.
1500.311 Procedure upon employee's refusal

to comply.
1506.312 Advisory opinions and situation

lists.
1506.313 Penalties for failure to Mie or

falsifying 278 forms.
1506.314 Penalties for non-compliance with

the special filing requirements for
qualified trusts.

Subpart D-Confldentlal Disclosure
Requirements for Employees
1506.401 Employees required to submit

confidential statements of employment
and financial interests.

1500.402 Time and place for submission of
confidential statements.

1500.403 Supplementary statements.
1506.404 Interests of employee's relatives.
1506.405 Information not known by

employees.
1506.406 Information not required.
1500.407 Confidential custody of reports.
1506.408 Employee's complaint on filing.
1500.409 Review of rports and remedial

action.
1506.410 Procedure after review of

additional information.
1506.411 Procedure upon employee's refusal

to comply.

Subpart E-Rules of Conduct for Special
Government Employees
Sc..
1506.501 Applicability.
1506.502 Use of Government employment.
1506503 Use of inside informatiom
1506.504 Coercion.
1500.506 Acceptance and solicitation of

gifts, entertainment, and favors.
1506.506 Prohibited financial interests.
1506.507 Miscellaneous statutory provisions.

Subpart F-Public Financial Disclosure
Requirements for Special Government
Employees
1506.601 Special Government employees

subject to public financial disclosure
requirements.

1506.602 Applicability of subpart C to
special Government employees.

1506.003 Exception for special Government
employees who are employed for less
than sixty days.

1506.604 Special waiver of public disclosure
requirement for special Government
employees.

Subpart G--Confldentlal Disclosure By
Special Government Employees
1506701 Special Government employees

required to submit confidential
statements of employment and financial
Interests.

150.702 Tune and place for submission of
confidential statements.

1506.03 Custody and review of confidential
statements; remedial action.

Authority E.O. 11222 3 CFR. 1964-1965
Comp., p. 306; E.O. 12142 44 FR 36927; 5 CFR
735.104; Pub. L. 95-521, as amended by Pub. L
96-19.

PART 1506-EMPLOYEE STANDARDS
OF CONDUCT

Subpart A-General Provisions; Notice

to Employees; Advisory Service

§ 156.101 Purpose.
It is the purpose of these regulations

to set high ethical standards of conduct
for employees of the Office of the
Federal Inspector (OFI). The OFI is a
unique agency in a number of conduct-
related ways, stemming mainly from its
character as a project-specific agency.
The OFI is charged with expediting the
regulatory processes involved in the
construction of a single pipeline system
designed to transport Alaska Natural
Gas to the contiguous states. Thus, OFI
employees deal closely with the
sponsors of, and governmental bodies
involved in, just one project. On the first
anniversary of the completion of the
project, the OFI will cease to exist.
These regulations reflect the-unique
charter of this project-specific agency.

§ 1506.102 Authority.
These regulations are promulgated

pursuant to Executive Orders 11222.
11590 and 12142, to Section 7(a)(5) of the
Alaska Natural Gas Transportation Act,
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to the Ethics in GovemmentAct of 1978,
and to implementing regulations of the
Office of GovernmentEthics COGE)..

§ 1506.103 Definiftlon.
In these regulations:
(a) "Employee!"means anofficeror

employee. of theOffice of thelFedeml
Inspector for the Alaska Natural Gas
Transportation System.

(b) "Honorarium' means a payment of
money or anything of value received by
an officer or eiployee of the Federal
Government, if accepted as.
consideration or as a fee for ain
appearance, speech, or article.

(c) "Person" means an individual, a
corporation, a company, an association,
a firm, a partnership,,a society, aJoint
stock company, or any other group,
organization: or institution.

(d) "Special Government employee"
means an officer or employee' of the OR
who is retained, designated, appointed,-
or employed to perform;:with or without
compensation, for not to exceed 130
days during any period of365x
consecutive days; temporary, duties-
either on a full-time or intermittent
basis.

(e) "Project sponsor" means one of the
.persons designated ea construct and
operate a portion of the Alaska Natural
Gas Transportation system..

(f) "Logistics agreement!'means an
agreement negotiated with a project
sponsor governing the provision to OF
field employees, of food, lodging,
transportation, and medicaland office
facilities by the project sponsor.
Logistics agreements'are- entered into
because. of the; scarcity-of sucitfacilities
in remote areas along the project route.

§ 1506.104 Coverage.
(a) The provisions of SubpartA of this

part apply to allregular employees and
all special Governmentemployees.

(b) The provisions of SubpartB of this
part apply to all regular, employees-

(c) The provisions of Subpart C'of this
part apply to.all senior Executive
Service employees, bothspecial and
regular, and to the Federal'Inspector.

(d) The provisions. of Subpart D:of this.
part apply to tiose regular employees
who meet the criteria set forth in the
first section of that subpart;- F 1506.401.

(e) The provisions of Subpart E.of this,
part-apply to all special Government
employees.

(f) The provisions of SubpartF of this,
part apply to special Government
employees who are paid at a rate
equivalent to GS-16 or above.

(g) The provisions of Subpart G of this
part apply to those special Government
employees who meet the criteria set

forth in the first section of that subpart,
§ 1509.701.

§ 1506.105" Notice to emplbyees.
(a) Each employee and special'

Government employee shall be
furnished a copy of these regulations
within. godays- of their effective date.

(b)' Each new employee and special
Government employee shall be
furnished a' copy of these regulations at
the time ofhis or her entrance, on duty.

(c)'Thereafter, each employee and
special Government employee shall be
reminded of these-regulations once a
year and-shallbe informed on a timely
basis ofany changes in these
regulations.

(d) The agency ethics officers shall
have copies of allpertinent laws,
executfve orders, OEl regulatios and
OGE regulations available for review by
employees. and special Government
employees.

§ 1506.106 Interpretation and advisory
-service.

(a) There shall be ar advisory service
which will furnish interpretations and
advice to employees and to. special
Government employees on'questions
which they may have concerning these
regulations.

(d) The General Counsel of the OFI
shall be the Designated Agency Ethics
Officer (ethics officerj. The ethics officer
shall coordinate the agency's counseling
and interpretation services and serve as'
the OFf designee to-th e-OGE on
appropriate matters.
. (cyThe-Federal Inspectorand the
GeneralCounsel shall appoint such
deputy ethics officers as- they deem
necessary.

(d) Each employee and special
Government employee shall be informed
of the availability of theadvisory
service-within 90 days-after these,
regulationsbecome effective.. New
bmployees, both special and regular
shall beinformed about this service
upon entrance'on duty.

(e) Amy employee or special
Government employee who has a
question about the application of these
regulations has a duty to consult the
ethics officer or deputy officer
concerningthe question.
Subpart B-Rules of Conductfor
Employees

§ 1506.201 Generally prohibited conduct.
An employee shall avoid any action

which might result in'or create the
appearance of:

(a) Usingpublic office for private gain;
(b) Giving preferential treatment to

any person;

(c) Impeding Government efficiency or
economyr

(d) Losing complete independence or
impartiality;

(e) Making a Government decision
outside official channels; or

(0) Affecting advprsely the confidence
of the publicin the integrity of the
Government.

§ 1506.202 Acceptance and solicitation of
gifts, entertainment, and favors.

(a) Apart from the exceptions& listed in
paragraph (b) of this section, an
employee shall neither solicit nor accept
any gift, gratuity, favor, entertainment,
loan, or any thing of monetary value
froma person who:

(1) Has, oris seeking to, obtain.
contractual business or financial
relations with the OFI;
(2) Is regulated-by the ON; or
(3) Has interests that may'be

substantially affected. by the
performance: of the employee's official
.duty.

(b) Exceptions to the prohibitions of
paragraph (a) of this section are:

(1) An employee may accept food and
refreshments of nominal value on
infrequent occasions, in the ordinary
course of a luncheon or dinner meeting
when, and, only when, it is Impracticable
to pay for the food or refreshments, and

(2],An employee may accept
unsolicitedpromotional materials, such
as pens,. pencils,note pads, and
calendars which are of nominal value.

(c) An employee shall not solicit a
contribution from another employee for
a gift.to an official superior, make a
donation as a gift to an, official superior,
or accept a gift from an employee
receiving less pay than himself.
However, this paragraph does not
prohibit a voluntary gift of nominal
value on a special occasion such as
marriage, illness, or retirement.

(d) An employee shall not accept a
gift, present, decoration, or other thing
from a foreign government unless
authorized by Congress, as provided In 5
U.S.C. 7342. A copy of 5 U.S.C, 7342 may
be obtained from the ethics officer or his
deputy. Employees who are
contemplating acceptance of a gift from
a foreign government should familiarize
themselves with this provision of law,

§ 1506.203 Acceptance of reimbursement
for official travel.

(a) Subject to the exceptions listed in
paragraph (b) of this section, an
employee may be reimbursed for his
official travel expenses only by the OF.

(b) There are the following statutory
exceptions to paragraph (a] of this-
section:



Federal Register / Vol. 45, No. 178 / Thursday, September 11, 1980 / Rules and Regulations 60373

(1) Contributions and awards incident
to training in non-Government facilities,
and payment of travel, subsistence, and
other expenses incident to attendance at
meetings, may be made to and accepted
by an employee, without regard-to
section 209 of title 18, if the
contributions, awards, and payments
are made by an organization determined
by the Secretary of the Treasury to be
an organization described by section
501(c)(3) of title 26 which is exempt from
taxation under section 501(a) of title 26.
(5 U.S.C. 4111].

(2) An employee may accept
reimbursement of expenses related to
being detailed to State and local
governments or to universities (5 U.S.C.
3371).

(31 If and when the Secretary of State"
assigns an employee to a foreign
government, the employee may accept,
with the approval of the OFI,
reimbursement for his or her pay and
allowances (22 U.S.C. 1451).

(4) If and when an employee is
detailed to a public international
organization in which the United States
participates, the OFt may accept
reimbursement for the detailed
employee's pay, travel expenses, and
allowances (5 U.S.C. 3343).

§ 1506.204 OFI's reimbursement of project
sponsors for logistical support.

(a) Because of the limited travel,
lodging, medical, and office facilities
along the route of the project in Alaska,
employees in the field will be relying
upon the logistical support of the project
sponsor. Normally, all logistical support
provided by the project sponsor will be
provided in accordance with the
"logistics support agreement" between
the sponsor and the OFI. Under the
terms of this agreement, OFI will
reimburse the sponsor for this support.

(b) If it is necessary for an employee
to rely upon logistic support of the
sponsor or other person which is not
within the scope of the "logistics support
agreement," the employee shall notify
the ethics officer or the Federal
Inspector as soon as practicable.

(c) The employee may accept the
logistics support which is beyond the
scope of the "logistics support
agreement" only if the Federal Inspector
determines that such acceptance
facilitates the conduct of official
business and is in the best interest of the
Government.

§ 1506.205 Outside employment.
(a) An employee shall not engage in

outside employment or other outside
activity which is incompatible with the
full and proper discharge of the duties
and responsibilities of his or her

Government employment. Incompatible
activities include but are not limited to:

(1) Acceptance of a fee, compensation,
gift, payment of expense, or any other
thing of monetary value in
circumstances in which acceptance may
result in, or create the appearance of,
conflicts of interest; or

(2) Outside employment which tends
to impair his or her mental or physical
capacity to perform Government duties
and responsibilities in an acceptable
manner.

(b] An employee shall not receive any
salary or anything of monetary value
from a private source as compensation
for his services to the Government (18
U.S.C. 209).

(c) Employees are encouraged to
engage in teaching, lecturing, and
writing which is not prohibited by law,
Executive Order, OGE regulations, or
this part. However, an employee shall
not, either for or without compensation.
engage in teaching, lecturing, or writing
which depends on information obtained
as a result of his or her Government
employment, except when that
information has been made available to
the general public or will be made
available on request. An employee also
shall not accept an honorarium for any
consultation, writing, speech, lecture, or
appearance, the subject matter of which
draws substantially on official data or
ideas which have not become part of the
body of public information.

(d] The Federal Inspector may not
have, in any calendar year, outside
earned income which is in excess of
fifteen percent of his Government
compensation (Pub. L 95-521, as
amended, Section 210].

(e) Any employee engaged in outside
paid employment on a substantially
regular basis shall notify his or her
supervisor, who in turn will evaluate the
continuation of such outside
employment relative to paragraph (a) of
this section.

§ 1506.206 Acceptance of honoraria.
(a) No employee shall accept an

honorarium for any consultation,
writing, speech, lecture, or appearance,
the subject matter of which is devoted
substantially to the responsibilities,
programs, or operations of the OFL

(b) No employee shall accept an
honorarium for any consultation.
writing, speech, lecture, or appearance
which he performs while on duty.

(c) No employee shall accept an
honorarium of more than $2.000 for any
appearance, speech, or article, or accept
honoraria aggregating more than $25,000
in any calendar year (2 U.S.C. 441i).

(d) No employee shall accept an
honorarium from a person who:

(1) Has, or is seeking to obtain.
contractual or other business or
financial relations with the OFI;

(2] Conducts operations or activities
which are regulated by the OFIL or

(3) Has interests which may be
substantially affected by the
performance or nonperformance of his
official duty.

§ 1506.207 Prohibited financial interests.
(a) No employee shall have a financial

interest that conflicts substantially, or
appears to conflict substantially, with
his or her Government duties and
responsibilities.

(b) As applied, paragraph (a) of this
section requires that no employee shall
own securities of any company (or its
parent or affiliate]:

(1) Which initially owns and produces
gas to be transported through the Alaska
Natural Gas Transportation System (the
system);

(2) Which "first purchases" gas to be
transported through the system;

(3) Which is involved in the
ownership of the system; or

(4) Which is very substantially
involved by contract in the construction
or design of the system.

(c) A list of the companies whose
securities are prohibited under the
criteria of paragraph (b] of this section
shall be issued to each employee upon
entrance on duty. A list of these
companies shall be distributed to all
employees annually and whenever
change in circumstances requires
modification of the list.

(d) In addition to the specific
companies (meeting the criteria in
paragraph (b of this section and listed
according to paragraph (c) of this
section), there are other categories of
companies to which the prohibition in
paragraph (a) of this section may or may
not apply. Employees should consider
the following factors:

(1) Ownership of the securities of
other oil and gas companies is not at
present prohibited. Employees are
advised, however, that, if such other
companies become involved in either
the system or ownership of gas to be
transported through the system.
ownership of the securities of those
companies will, at that time, become
prohibited.

(2) As a general rule, the securities of
those companies supplying goods or
services for the planning or construction
of the system are not prohibited from
ownership by employees. Nevertheless,
certain of those companies could supply
such a large share of goods or services
for the system that employees also may
not own their securities.
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(3) Employees shall not own the
securities of companies described in this
subsection onlyif andiirhen a specific
company is included in the prohibited
securities list provided in accordance
with paragraph, (c) of this. sectiom

(e) If employeeshave any questions or
doubts regarding the ownership of
securities, they should contact the ethics
officer for advice.

(f) An employee may seek a waiver of
the prohibitions imposed byparagraphs
(a) and (b) of this section for a particular
financial interest. In order to obtain!
such a waiver, an employee must fully
disclose his financial interest to the
ethics officer and to the Federal
Inspecto. If the, ethics officer and the
Federal Inspector determine that the
disclosed financial interest is not so
substantial' as to belikely to affect the
integrity of the employee's Government
services, they may grant a waiver.

(g) The prohibitions of paragraphs (a)
and (b) of this section do not apply to
mutual funds (unless investing primarily
in oil and gas. securities) and
Investments in mutual savings banks.
Further, if an employee.has. continued to
participate ina bona fide pension,
retirement, group life, health, or accident
insurance plan or other employee
welfare or benefit plan that is
maintained by a business or nonprofit
organization or which he is aformer
employee, that financial interest is
exempted from the prohibitions of
paragraphs (a) and (b) of this section,
except when the welfare or benefit plan
is a profit-sharing or stock-bonus plan.

§ 1506.208 Use of Govemment property.
No employee shall use, or allow the

use of, governmentproperty for any
activity which.is not officially approved.
An employee has apositive duty to
protect and conserve Government
property which has been issued or
entrusted to him.

§ 1506.209 Misuse of Information.
No employee shall use, or allow the

use of, official information obtained
through his Government employment-
which has not been made available to
the general public or would not be made
available to the public on request.

§ 1506.21b Indebtedness.
An employee shall pay each just

financial obligation in a proper and
timely manner, especially one imposed
by law, such as Federal, State or local
taxes. For the purpose of this section, a
"just financial obligation" means one
acknowledged by the employee or
reduced to. judgment by a court or one
imposed by law, and "in a proper and
timely manner" means in a manner

which the agency determines does not,
under the circumstances, reflect
adversely on the Government as the
employee's employer. In the event of
dispute between an employee and an
alleged creditor, this-section does not
requFre the OF to determine the validity
or amount of the disputed debt

§ 1506.211 Gambling, betting, and
lotteries.

No. employee shall participate in any
gambling activity while on Government
property or while on duty for the
Government. However, organizations
composed of Federal employees may
conduct fund-raising activities in
accordance with procedures approved
by the Federal Inspector (Executive
Order 10927].

§ 1506.212 General conduct prejudicial to
the Government.

No. employee shall engage in criminal,
infamous, dishonest or disgraceful
conduct, or other conduct prejudicial to
the government.

§ 1506.213 Miscellaneousstatutory
provisions.

Each employee shall acquaint himself
witlf the following statutory provisions
which relate to Federal employee
conduct. Copies, explanations, and
interpretations of these provisions may
be obtained froin the ethics officer or his.
deputy.. (a) House ConcurrentResolntion175,
85th Congress, 2d sessiom 72 Stat. B12,
the "Code of Ethics for Government
Service."

(b) Chapter 11 of Title 18, United
States Code, relating to- bribery, graft,
afid conflicts of interest, as appropriate
to the employees concerned.

(c) The prohibition against lobbying
with appropriated funds (18 U.S.C. 1913].

(d) The krohibitions against disloyalty
and striking (5 U.S.C. 7311,18 U.S.C.
1918).

(e) The prohibitions against (1) the
disclosure of classified information (18
U.S.C. 798f-50 U.S.C. 783); and (2) the
disclosure of confidential information
(18 U.S.C. 1205].

(f) The provision relating to the
habitual use of intoxicants to eccess (5
U.S.C. 7352).

(g) The prohibition against the misuse
of a Government vehicle (31 U.S.C.
638a(c)).

(h) The prohibition against the misuse
of the franking privilege (18 U.S.C. 1719).

(i) The prohibition against the use of
deceit in an exaination or personnel
action in connectiorr with Government
employment (18 U.S.C. 1917].

{) The prohibition against fraud or
false statements in a Government matter
(18 U.S.C. 1001).

(k] The prohibition against mutilating
or destroying a public record (18 U.S.C.
2071).'(1) The prohibition, against
counterfeiting and forging transportation
requests (18 U.S.C. 508).

(in) The prohibition against (1)
embezzlement of Government money or
property (18 U.S.C. 641); (2) failure to
account for public money (18 U.S.C. 643);
and (3) embezzlement of the money or
property of- another person in. the
possession of an employee by reason of
his employment (18 U.S.C. 654).

(n) The prohibition against
unauthorized use of documents to claims
from or by the Government (18 U.S.C.
285). •

(o) The prohibitions against certain
political activities in the "Hatch Act" (5
U.S.C. 7324-7327 and 13 U.S.C. 602, 03,
607, and 608).

(p) The prohibition against an
employee acting as the agent of a
foreign principal registered under the
Foreign Agents Registration Act (18
U.S.C. 219).

Subpart C-Public Financial Disclosure
Requirements for Employees

§ 1506.301 Employees subject to public
financial disclosure requirements.

(a) Every employae whose position Is
classified as GS--1 or above or who is
paid at an equivalent rate In the Senior
Executive Service shall annually file an
"Executive Personnel Financial
Disclosure Report" (referred to as a "28
form") for public financial disclosure.

(b) Every schedule C employee who Is
paid at a rate below GS-l1 shall file a
278 form annually, unless specifically
excepted from the requirement in
accordance with OGE procedure, as
having no role in advising or making
policy determinations concerning
.agency programs or policies.

(c) The OFI ethics officer-shall file a
278 form annually.

§ 1506.302 When to file 278 form.
(a) Except as described in paragraph

(b) of this section, all employees who
are required by virtue of their position to
file a 278 form shall file the form within
thirty days of their entrance into that
position.

(blA new entrant to a 27a position
does not need to file a 278 form within
30 days of entrance upon duty:

(1) If the entrant has just left a
position for which he was required to
file a 278 form; or

(2)If the entrant has already filed a
278 form as a nominee or candidate for
the position.

(c) Thereafter, every employee who
performs the duties of a 278 position for
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more than 60 days of any calendar year
shall file a 278 form for that year by May
15 of the succeeding year.

(d) Within thirty days after the.
termination of employment in a 278
position, a terminated employee shall
file a 278 form for the year of
termination. However, if an employee
terminates one 278 position but assumes
another 278 position (either at OFI or in
other Federal employment) within 30
days of termination, no report is
required by this subsection.

(e) The ethics officer may, for good
cause shown, grant to any employee or
class of employees an extension of up to
45 days. The OGE may, for good cause
shown, grant an additional extension of
up to 45 days. The employee shall set
forth specific reasons for the additional
extension request and shall submit these
reasons to the ethics officer. The ethics
officer will forward the request and
comments on it to the OGE.

§ 1506.303 Where to file 278 form.
(a) Employees who are required to file

278 forms shall file them with the ethics
officer.

(b) The ethics officer shall transmit
the 278 form of the Federal Inspector
and the ethics officer's 278 form to the
Director of the OGE. Prior to
transmitting these forms, the ethics
officer shall review the 278 form of the
Federal Inspector and shall ensure that
ethics officer's 278 form is reviewed by
the Federal Inspector.

§ 1506.304 Procedure for competing 278
form.

Each 278 form shall be filled out
entirely and in accordance with its
instructions. If questions arise while
filling out his or her form, an employee
should consult the ethics officer. The
ethics officer shall in turn make
available the OGE regulations
implementing Title 11 of the Ethics in
Government Act.

§ 1506.305 Special rules for completing
278 form.

Employees who are required to submit
278 forms should acquaint themselves
with the special rules set forth in the
regulations of the Office of Government
Ethics at 5 C.F.R. 734.303. Copies and
interpretations of these provisions may
be obtained from the ethics officer.
Employees should note that they may
request a waiver of the reporting
requirement for certain personal gifts.

§ 1506.306 Special rules for reporting trust
Interests and assets.

(a) Subject to the exceptions of
paragraph (b) of this section, employees
required to submit 278 forms shall report

trust interests and assets which have a
value in excess of $1,000.

(b) The reporting requirement of
paragraph (a) of this section does not
apply when an employee is the
beneficiary of:

(1) A "qualified blind trust,"
(2) A "qualified diversified trust," or
(3) An "excepted trust."
(c) The trusts provided in paragraph

(b) of this section are approved in the
following manner.

(1) A "qualified blind trust" is a trust
certified as approved by the Director of
the Office of Government Ethics as
peeting4he requirements of Section
202(fj(3) of the Ethics in Government Act
and implementing regulations.

(2] A "qualified diversified trust" is a
trust certified as approved by the
Director of the Office of Government
Ethics, in concurrence with the Attorney
General, as meeting the requirements of
Section 202(f)(4)(B) of the Ethics in
Government Act and implementing
regulations.

(3) An "excepted trust" is one which
was not created directly by the
employee, his spouse, or his dependent
child, and the holdings or sources of
income of which are not known to the
employee, his spouse, or his dependent
child. An exoepted trust requires no
certification or approval.

(d) An employee who wishes to create
a qualified blind trust or (in the case of
the Federal Inspector) a qualified
diversified trust should consult with the
ethios officer, who shall refer the
employee to the OGE.

(e) Employees who create, maintain.
or dissolve either a qualified blind trust
or a qualified diversified trust shall
familiarize themselves with the special
filing requirements for those actions.
Employees may obtain copies and
interpretations of those requirements (5
CFR 734.407) from the ethics officer.

(f) Assets in all types of trusts, except
a qualified diversified trust of the
Federal Inspector, shall be considered
financial interests until the employee is
notified by the trustee that the assets
have been disposed of or have a value
of less than $1,000. As such, all trust
assets, except those in qualified
diversified trusts, shall be subject to the
financial interest restrictions of
§ 1506.207 of Section 208 of Title 18 of
the United States Code, and of any other
Federal conflict of interest statutes or
regulations.

§ 1506.307 Custody of completed 278
forms.

(a) Any completed 278 form filed with
the ethics officer or transmitted to the
Director, Office of Government Ethics,
pursuant to this subpart, shall be

retained by the OFI or the Office of
Government Ethics, or both, as the case
may be. Such completed forms shall be
made available to the public for a period
of sLx years after receipt of the report.
After this six-year period, the form shall
be destroyed, unless needed in an
ongoing investigation. In the case of an
individual who filed a 278 form as a
nominee to a position requiring Senate
confirmation and who was not
subsequently confirmed by the Senate,
his or her form shall be destroyed one
year after he or she is no longer-under
consideration by the Senate, unless it is
needed in an ongoing investigation.

(b) Copies of all qualified trust
agreements, the list of assets initially
placed in such trusts, and all other
publicly available documents relating to
such trusts shall be retained until the
periods for retention of all other forms
havelapsed.

§ 1506.206 Pubic access to completed
278 forms.

Within fifteen days after any
completed form is actually received by
the ethics officer, the ethics officer shall
permit inspection of such report by, or
furnish a copy to, any person who
makes a written application which:

(a) States the applicant's name,
occupation, and address,

(b) States the name and address of
any other person or organization on
whose behalf the request is made, and

(c) States that the applicant is aware
of the restrictions on the obtaining and
the use of the report.

§ 1506.309 Review of completed 278
forms and remedial action.

(a) The reviewing official (the ethics
officer, except for the ethics officer's
form, which the Federal Inspector shall
review) shall review each 278 form to
determine that it complies with all
applicable law.

(b) Upon determining that the
employee is in compliance with all
applicable law, the reviewing official
shall sign and date the completed form.

(c) If the reviewing official believes
that additional information is necessary,
such information shall be requested. The
employee of whom this request is made
shall be afforded a reasonable
opportunity to respond.

§ 1506.310 Procedure after review of
addiional Information.

(a) If, after reviewing the additional
information, the reviewing official
concludes that the employee-is in
compliance with applicable law, the
reviewing official shall sign and date the
completed form and so notify the
employee.
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(b) If, after reviewing the additional

information, the reviewing official
concludes that the'employee is not in
compliance with applicable law, the
reviewing official shall:

(1) Notify the employee of that
opinion,

(2) Afford the employee an
opportunity for personal consulation, if
practicable,

(3) Determine what remedial action
should be taken to bring the employee
into compliance, and

(4) Notify the employee in writing of
the remedial action required, indicating
a date by which such action should be
taken.

(c) Remedial steps may include:
(1) Divestiture of a conflicting interest,
(2) Restitution,
(3) Establishment of a'qualified blind

trust, or
(4) Request for an exemption under 18

U.S.C. 208(b).
(d) If the employee complies with the

suggested remedial steps, the reviewing
official shall so indicate in the
"comments" section of the form, and
shall sign and date it.

§ 1506.311 Procedure upon employee's
refusal to comply. ,

(a) If the employee does not comply
ivith the remedial steps suggested
pursuant to § 1506.310, the reviewing
official shall notify the OGE and refer
the matter for apprdporiate action to:

(1) The President, if the non-complying
employee is the Federal Inspector, or

(2) The.Federal Inspector, concerning
all other employees.

(b) Appropriate action may include:
(1) Any of the remedial steps listed in

paragraph (c) of § 1506.310,
(2) Removal,
(3) Suspension,
(4) Reduction in grade, or
(5) Reduction in pay.

§ 1506.312 Advisory opinions and
situation lists.

Employees may consult the ethics
officer to inquire:

(a) About advisory opinions rendered
by the Director of the OGE, and

(b) About lists of circumstances and
situations which have resulted in non-
compliance with ethics laws. These lists,
as they are published, will be furnished
to all employees who are required to file
278 forms.

§ 1506.313 Penalities for failure to file or
falsifying 278 forms.

(a) Referral of cases. The Federal -

Inspector or the Director, Office of
Government Ethics, as the case may be,
shall refer to the Attorney General the
name of any individual who, the
appropriate officer has reasonable cause

to believe, has willfully failed to file a
report, or has willfully falsified or
willfully, failed to file information
required to be reported.

(b) Civil Action. The Attorney General
may bring a civil action in any
appropriate United States District Court
against any individual who knowingly
and willfully falsifies or who knowingly
or willfully fails to file or report any
information which such individual is
required to report pursuant to this
subpart. The court in which such action
is brought may assess against such
individual a civil penalty in any amount,
npt to exceed $5,000.
. (c) Administrative remedies. The

President, the Director, Office of
Government Ethics, or the Federal
Inspector, may take any appropriate
personnel or other action in accordance
with applicable law or regulation
against any individual failing to file a
report or falsifying or failing to file
information required to be reported.
Such action includes adverse action
under 5 CFR Part 752.

§ 1506.314 Penalties for non-compliance
with the special filing requirements for
qualified trust

(a) The Attorney General may bring a
civil action in any appropriate United
States District Court against any
individual who knowingly and willfully
violates the provisions of 5 CFR 734.407
(a) or (b). The court in which such action
is brought may assess against such
individual a civil penalty in any amount,
not to exceed $5,000.

(b) The Attorney General may bring a
civil action in any appropriate United
States District Court against any
individual who negligently violates
those provisions. The court in which
such action is brought may assess
against such individual a civil penalty in
any amount, not to exceed $1,000.

Subpart D-Confidential Disclosure
Requirements for-Employees

§ 1506.401 Employees required to submit
confidential statements of employment and
financial interests.

(a) Unless-subject to the public
finAncial disclosure requirements of
Subpart C of this part or unless
exempted under paragraph (b) of this
section, those employees required to file
confidential statements are:

(1) Employees classified as GS-13 or
above, or at an equivalent pay level,
who the ethics officer or the FI
determines are in positions which
require them to make a Government
decision or take a Government action in
regard to

(i) Contracting or procurement,

(ii) Regulating or aduiting private or
other non-Federal enterprise, or

(iii) Other activities where the
decision or action has an economic
impact on the interests of any non-
Federal enterprise;

(2) Employees classified as GS-13 or
above, or at an equivalent level of pay,
who are in positions which entail duties
and responsibilities which require them
to report employment and financial
interests in order to avoid involvement
in a possible conflicts-of-interest
situation; and

(3) Employees classified below GS-13,
or at an equivalent rate of pay, who are
in positions which otherwise meet the
criteria in paragraph (a) (1) or (2) of this
section, when the requirement that they
file has been specifically justified and
for which approval has been given by
the OGE.

(b) An employee in a position that
meets the criteria in paragraph (a) of
this section may be excluded from the
reporting requirement when the ethics
officer determines that:

(1) The duties of his or her position
are such that the likelihood of
involvement in a conflicts-of-interest
situation is remote;

(2) The duties of his or her position*
are at such a level ofresponsibility that
the submission of a statement of

-employment and financial interests is
not necessary because of the degree of
supervision and review over him or her;
or

(3) The use of an existing or
alternative procedure Is adequate to
prevent possible conflicts-of-interest.

(c) The ethics officer shall maintain a
list of positions for which a confidential
statement is required and shall notify
the employees in those positions of the
reporting requirement

§ 1506.402 Time and place for submission
of confidential statements.

An employee required to submit a
confidential statement shall submit It to
the ethics officer:

(a) Within ninety days of the date on
which these regulations become
effective, or

(b) Within thirty days after his or her
entrance on duty, but not earlier than
ninety days after these regulations
become effective.

§ 1506.403 Supplementary statements.
Changes in, or additions to, the

information contained in an employee's
confidential statement of employment
and financial interests shall be repo rted
in a supplementary statement as of Juno
30 each year, except when the OGE
authorizes a different date. If no changes
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or additions occur, a-negative report is
required.

§ 1506.404 Interests of employee's
relatives.

The interest of a spouse, minor child,
or other member of an employee's
immediate household is considered to
be an interest of the employee. For the
purpose of this section, "member of an
employee's immediate household"
means those blood relations who are
residents of the employee's household.

§ 1506.405 Information not known by
employees.

If any information required to be
included in a statement of employment
and financial interest or supplementary
statement, including holdings placed in
trust, is not known to the employee but
is known to another person, the
employee shall request that other person
to submit information in his behalf.

§ 1506.406 Information not required.

This subpart does not reqaire an
employee to submit an a statement of
employment and financial interests or
supplementary statement any
information relating to te employee's
connection -with, or imerest in, a
professional socety or a charitable,
religious, social, fraternal, recreational,
public service, civic, or povitical
organization or a similar organization
not conducted as a business enterprise.
-For the purpose of this section,
educational and other institutions doing
research and development or related
work involving grants of money from or
contracts with the Government are
deemedbusiness enterprises" and are
required to be included in an employee's
statement of employment and financial
interests.

§ 1506.407 Confidential custody of
reports.

The ethics officer shall hold each
statement of employment and financial
interests, and each supplementary
statement, in confidence. To insure this
confidentiality, he shall designate which
employees are authorized to review and
retain the statements. Employees so
designated are responsible for
maintaining the statements in
confidenoe and shall not allow access
to, or allow information to be disclosed
from, a statement, except to carry out
the purposes of these regulations. The
OFI will not disclose information from a
statement, except as the Office of
Government Ethics or the Federal
Inspector may determine for good cause
shown.

§ 1506.408 Employees oomplaintonflilig.
Any employee who feels that he or

she has been unjustly required to file a
confidential statement shall be afforded
an opportunity for review of that
requirement through the OFrs grievance
procedure. Any employee who wishes to
be afforded that opportmity-shall
consult the ethics officer concerning the
proper procedure.

§ 1506.409 Review of reports and remedial
action.

(a) The ethics officer shall review
each confidential statement of
employment and financial interests.
Upon determining that the employee is
in compliance with applicable laws and
regulations, the ethics officer shall sign
and date lhereport.

(b) If the ethics officer believes that
additional information is necessary,
such information shall be requested. The
employee of whom this request is made
shall be afforded a reasonable
opportunity to respond.

§ 1506A10 Procedure after review of
additional Information.

(a) If, after reviewing the additional
information, the dthics officer concludes
that the employee is in compliance with
applicable law, the ethics officer shall
sign and date the report and so notify
the employee.

(b) If, after reviewing the additional
information, the ethics officer concludes
that the employee is not in compliance
with applicable law, the ethics officer
shall:

(1) Notify the employee of that
opinion,

12) Afford the employee an
opportunity for personal consultation, if
practicable.

(3) Determine what remedial action
should be taken to -bring the employee
into compliance, and
- (4) Notify the employee in writing of
the remedial action required, indicating
a date by which such action should be
taken.

(c) Remedial steps may include:
(1) Divestiture of a conflicting interest,
(2) Restitution,
(3) Establishment of a qualified blind

trust, or
(4) Request for an exemption under 18

U.S.C. 208(b).
(d) If the employee complies with the

suggested remedial steps, the ethics
officer shall sign and date the report.

§ 1506.411 Procedure upon employee's
refusal to comply.

(a) If the employee does not comply
with the suggested remedial steps, the
ethics officer shall refer the matter for
appropriate action to the Federal
Inspector.

(b) Appropriate action may include
(1) Any of the remedial steps listed in

paragraph (c) of § 1506.410,
(2) Removal.
(3) Suspension,
(4) Reduction in grade,-or
(5) Reduction in pay.
(c] Remedial action, whether

disciplinary or otherwise, shall be
effected in accordance with applicable
law.
Subpart E-Rules of Conduct for
Special Government Employees

§ 1506.501 Applicability.
The provisions of this subpart apply

to all special Government employees, as
defined in § 1506.103 of these
regulations.

§ 1506.502 Use of Government
empoyment.

No special Government employee
shall use his Government employment
for a purpose that is, or gives the
appearance of being, motivated by the
desire for private gain for him or herself
or another person. particularly one with
whom he or she has family, business, or
financial ties.

§ 1506.503 Use of Inside information.
(a) No special Government employee

shall, either by direct action on his or
her part orby counsel, recommendation.
or suggestion to another person. use
inside Information, obtained as a result
of his or her Government employment,
for private gain for him or herself or
another person. particularly one with
whom he or she has family, business, or
financial lies. For the purpose of this
section. 'Inside information" means
information, obtained under
Government authority, which has not
become part of the body orpublic
information.

(b) No special Government employee
shall, either for or without
compensation. engage in teaching,
lecturing, or writing that depends on
information obtained as a result of his or
her OFI employment, except when that
information has been made available to
the general public or will be made
available on request, or when the
agency head gives written authorization
for use ofnonpublic information on the
basis that the use is in the public
interesL

§ 1506.504 Coercion.
No special Government employee

shall use his or her Government
employment to coerce, or give the
appearance of coercing, a person to
provide financial benefit to him or
herself or another person, particularly
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one with whom he or she has family,
business, or financial ties.

§ 1506.505 Gifts, entertainment, and
favors. •

(a) Apart from the exceptions listed in
paragraph (b) of this section, no special
Government employee shall solicit or
accept for him or herself or anyone else
any gift, gratuity, favor, entertainment,
loan, or any other thing of monetary
value from a person who:
-(1) Has, or is seeking to obtain,

contractual business or financial
relations with OFI,

(2) Is regulated by OFI, or
(3) Has interests that may be

substantially affected by the special
Government employee's performance of
his Government duty.

(b) Exceptions to the prohibitions of
paragraph (a) of this section are:

(1) A special Government employee
may accept food and refreshments of
nominal value on infrequent occasions
in the ordinary course of a luncheon or
dinner meeting when, and only when, it
is impracticable to pay for the food or
refreshments (that is, when the special
Government employee Is unable jo
ascertain either the price of the food or
refreshments or an appropriate person
to pay for the food or refreshments), and

(2) A special Government employee
may accept unsolicited promotional
materials, such as pens, pencils, note
pads, and calendars which are of
nominal value.

§ 1506.506 Prohibited financial Intereits.
(a) No special Government employee

shall have a financial interest that
conflicts substantially with his or her
Government 4uties and responsibilities.

(b) As applied, paragraph (a) of this
section requires that no special
Government employee shall own
securities of any company (or its parent
or affiliate):

(1) Which initially owns and produces
gas to be transported through the Alaska
Natural Gas Transportation System (the
system);

(2) Which first purchases gas to be
transported through the system;

(3) Which is involved in the
ownership of the system; or

(4) Which is very substantially
involved by contract in the construction
or the design of the system.

(c) A list of the companies whose
securities are prohibited under the
criteria of paragraph (b) of this section
shall be issued to each special
Government employee upon entrance on
duty. A list of these companies shall be
distributed to all special Government
employees annually and whenever

change in circumstances requires
modification of the list. ,

(d) In addition to the specific
companies (meeting the criteria in
paragraph (b) of this section and listed
according to paragraph (c) of this
section), there are other categories of
companies to which the prohibition in
paragraph (a) of this section may or may
not apply. Special Government
employees should consider the following
factors:

(1) Ownership of the securities of
other oil and gas companies is not at
present prohibited. Special Government
employees are advised, however, that if
such other companies become involved
in either the system or ownership of gas
to be transported through the system,
ownership of the securities of those
companies will, at that time, become
prohibited.

(2) As a general rule, the securities of
those companies supplying goods or
services for the planning or construction
of the system are not prohibited from
ownership by special Government
employees. Nevertheless, certain of
these companies could supply such a
large share of goods or services for the
system that special Government ,%
employees also may not own their
securities.

(3) Special Government employees
shall not own the securities of
companies described in this subsection
only if and when a specific company is
included in the prohibited securities list
provided in accordance with paragraph
(c) of this section.

(e) If special Government employees
have any questions or doubts regarding
the ownership of securities, they should
contact the ethics officer for advice.
(f) A special Government employee

may obtain a waiver of the prohibitions,
imposed by paragraphs'(a) and (b) of
this section, for a particular financial
interest. Inoorder to obtain a v;aiver, a
special Government employee inust fully
disclose his financial interest to the
ethics officer and to the Federal
Inspector. If the ethics officer and the
Federal Inspector determine that the
disclosed financial interest is not so
substantial as to be likely to affect the
integrity of the special Government
employee's services, they may grant a
waiver.

(g) The prohibitions of paragraphs (a)
and (b) of this section do not apply to
mutual funds and investments in mutual
savings banks. Further, if a special
Government employee has continued to
participate in a bona fide pension,
retirement, group life, health, or accident
*insuranc& plan or other employee
welfare or benefit plan that is -
maintained by a business or nonprofit

organization of which he is a former
employee, that financial interest is
exempted from the prohibitions of
paragraphs (a) and (b) of this section,
except when the welfare or benefit plan
is a profit-sharing or stock-bonus plan.

§, 1506.507 Miscellaneous statutory
provisions.

Each special Government employee
shall acquaint him or herself with the
following statutory provisions which
relate to Federal employee conduct.
Copies, explanations, and
interpretations of these provisions may
be obtained from the ethics officer or his
deputy.

(a) House Concurrent Resolution 175,
85th Congress, 2d session, 72 Stat. B12,
the "Code of Ethics for Government
Service".

(b) Chapter 11 of Title 18, United
States Code, relating to bribery, graft,
and conflicts of interest, as appropriate
to the special Government employee
concerned.

(c) The prohibition against lobbying
with appropriated funds (18 U.S.C. 1913).

(d) The prohibition against disloyalty
and striking (5 U.S.C. 7311,18 U.S.C,
1918).

(e) The prohibitions against (1) the
disclosure of classified Information (18
U.S.C. 798, 50 U.S.C. 783); and (2) the
disclosure of confidential Information
(18 U.S.C. 1905).

(f) The provision relating to the
habitual use of intoxicants to excess (5
U.S.C. 7352).

(g) The prohibition against the mlsuso
of a Government vehicle (31 US.,
638a[c)).

(h) The prohibition against the misuse
"of the franking privilege (18 U.S.C. 1719),

(i) The prohibition against the use of
deceit in an examination or personnel
action in connection with Government
employment (18 U.S.C. 1917).

[I) The prohibition against fraud or
false statements in a Government matter
(18 U.S.C. 1001).

(k) The prohibition against mutilating
or destroying a public record (18 U.S.C.,
2071).

(1) The prohibition against
counterfeiting and forging transportation
requests (18 U.S.C. 508).

(in) The prohibition against (1)
embezzlement of Goverinient money or
property (18 U.S.C. 641); (2) failure to
account for public money (18 U.S.C. 043);
and (3) embezzlement of the money or
property of another person in the
possession of an employee by reason of
his employment (18 U.S.C. 654).

(n) The prohibition against
unauthorized use of documents relating
to claims from or by the Government (18
U.S.C. 285).
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(o) The prohibitions against certain
political activities in the '"atch Act" (5
U.S.C. 7324-7327 and 18 U.S.C. 602, 603,
607, and 68).

(p) The prohibition against an
employee acting as the agent of a
foreign principal registered under the
Foreign Agents Registration Act (18
U.S.C. 219].

Subpart F-Public Financial Disclosure
Requirements for Special Government
Employees.

§ 1506.601 Special Government
employees subject to public financial
disclosure requirements.

Every special Government employee
whose position is classified at GS-16 or
above or who is paid at an equivalent
rate shall annually file a 278 form, the
public financial disclosure form.

§ 1506.602 Applicability of subpart C to
special Government employees.

All of the provisions in Subpart C,
concerning public financial disclosure
by regular employees, shall apply
equally to special Government
employees. Therefore, every special
Government employee who must file a
public financial disclosure statement
should familiarize him or herself with
that subpart and look to it for guidance
in meeting his or her public financial
disclosure obligations.

§ 1506.603 Exception for special
Government employees who are employed
for less than sixty days.

(a) A special Government employee
who must otherwise file a 278 form may
be excepted from this obligation if, as
determined by the ethics officer, the
special Government employee is not
reasonably expected to perform the
duties of his or her office or position for
more than sixty days in a calendar year.

(b) Notwithstanding paragraph (a) of
this section, a special Government
employee who is subject to public
financial disclosure requirements and
actually performs the duties of his or her
position for more than sixty days in a
calendar year shall file a 278 form
within fifteen days after the sixty-first
day of such employment, unless
excepted under § 1506.604.

§ 1506.604 Special waiver of public
disclosure requirement for special
Government employees.

(a) In unusual circumstances, the
Director, Office of Government Ethics,
may grant a request for a waiver of any
reporting requirement otherwise
applicable for an individual who is
reasonably expected to perform, or has
performed, the duties of his of her office
or position for less than one hundred

and thirty days in a calendar year, but
only if the Director determines that:

(1) Such individual is a special
Government employee,

(2] Such individual is able to provide
services specially needed by the
Government,

(3) It is unlikely that the Individual's
outside employment or financial
interests will create a conflict of
interests, and

(4) Public financial disclosure by such
individual is not necessary under the
circumstances.

(b) In requesting a waiver pursuant to
paragraph (a) of this section, the
procedures of the OGE (5 CFR 734.205)
shall be followed.

Subpart G-Confidential Disclosure By
Special Government Employees

§ 1506.701 Special Government
employees required to submit confidential

.statements of employment and financial
Interests.

(a) Unless subject to the public
financial disclosure requirements of
Subpart E of tis part or unless
exempted under paragraph (b) of this
section, every special Government
employee shall submit a confidential

'statement of employment and financial
interests.

(b) The requirement of paragraph (a)
of this section may be waived for a
special Government employee who is
neither a consultant nor an expert and
whose duties are such that disclosure of
interests is not necessary to protect
Government integrity. For the purpose of
this subsection. "consultant" and
"expert" have the meanings given those
terms by Chapter 304 of the Federal
Personnel Manual.

§ 1506.702 Time and place for submission
of confidential statements.

Confidential statements of
employment and financial interests shall
be submitted to the OFI ethics officer
not later than the commencement of
employment of the special Government
employee. Special Government
employees shall keep their statements
current throughout their employment
with the agency by the submission of
supplementary statements.

§ 1506.703 Custody and review of
confidential statements;, remedial action.

The confidential statements of
employment and financial interests filed
by special Government employees shall
be kept in custody and reviewed in the
same manner as are the confidential
statements of regular employees. Special
Government employees shall be
afforded the same procedural

safeguards as are regular employees in
any remedial action taken against them.
John T. Rhelt,
Federal lspecto.
IFR Dmc 0M Fled 9-M-0-. &45 =1~
SK.IMHOD W05 N-AW-41
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DEPARTMENT OF EDUCATION

Office of Bilingual Education and
Minority Language Affairs

45 CFR Part 122b

Transition Program for Refugee
Children

AGENCY: Department of Education.
ACTION: Notice of proposed rulemaking
(NPR".

SUMMARY: The Secretary of Education
proposes regulations to implement the
Transition Program for Refugee Children
under the authority of the Refugee Act
of 1980 (Pub: L. 96-212). This program
provides assistance to meet the special
educational needs of refugee children
and to enhance their transition into
American society.
DATES: Comments on these proposed
regulations must be received on or
before October 27,1980.
ADDRESSES: Written comments should
be addressed to Dr. Josue Gonzalez, U.S.
Department of Education, 400 Maryland
Avenue, S.W., 421 Reporters Building,
Washington, D.C., 20202. Telephone:
(202) 245-2600.
SUPPLEMENTARY INFORMATION:

Background
In addition to providing services to

help refugee children make the
transition into American society through
formal schooling in the United States,
this program is designed to provide
more uniform Federal assistance for
educational services for all refugees
entering this country. To help achieve
this goal, Congress has'recently enacted
the Refugee Act of 1980 to provide
transitional assistance'to refugees in the
United States and uniform provisions for
the effective resettlement and
absorption of those refugees who are
admitted. (Section 101 of the
Immigration and Nationality Act as
amended by the Refugee Act of 1980).

From preliminary discussions with
school personnel, it seems that local
educational agencies (LEAs) with large
concentrations of eligible refugee
children prefer to apply directly to the
Federal Government for assistance.
Representatives of these LEAs comment
that direct grants are preferable because
the funds dre distributed faster and the
program operates more efficiently
because they do no have to work
through an intermediary, the State
educational agency (SEA).
Representatives of these LEAs have also
suggested that if direct grants were
awarded toLEAs with concentration of
eligible children, the SEA cotlld better

focus its efforts on meeting the needs in
the rest of the State. LEAs with large
concentrations of eligible children have
complained that they receive the same
level of attention and technical
assistance as an LEA with very few
children. They believes that direct
grants will help correct the perceived
imbalance.

On the other hand, representatives
from SEAs believe that they are, and
must continue to be, central actors in the
Federal-State-local partnership. They
believe that the needs of all eligible
children in the State should be
considered equally and that a
centralized admiinistration structure
ensures this consideration. In addition,
SEA representatives believe that the
SEA can monitor and enforce the
provisions of law and this program more
efficiently and economically than the
Federal Governnient. They comment
that more efficient and economic
program operation could direct more
dollars and services to benefit refugee
children.

In an effort to meet most effectively
the requirements of the Act and the
needs of both SEAs and LEAs, two
types of State-administered formula
grant projects are proposed:

(1) Under the State-administered
subgrant project. SEAs award subgrants
to LEAs with high concentrations or
proportions of eligible children. The
amount of each LEA subgrant is
determined by applying the same
weighting formula used to determine the
amount of the total State grant. The
Secretary invites comments on whether
the LEAs should be required to develop
comprehensive applications and
compete for subgrants according to the
provisions in § 122b.31. Under these
provisions the amount of funds would
be determined according to the per
capita formula in § 122b.33 and
increased or decreased according to the
quality of the plan to serve refugee
children.

(2) Under a State-administered direct
services project. SEAs compete for
funds to serve those eligible children
who are not enrolled in an LEA
receiving a State-administered formula
subgrant. SEAs may arrange for, or
provide direct services to these children.
The Secretary particularly invites
comments on whether LEAs that do not
enroll sufficient numbers of refugee
children to meet the eligibility criteria
established for State-administered
subgrants, should be eligible to receive a
subgrant under a direct services project.

The amount of funds for each type of
State-administered program will depend
on the number of children in each of the
two categories above. For example, if 80

percent of the children are enrolled in
LEAs that receive gubgrants, then 80
percent of the funds will be obligated
through the State-administered subgrant
program. The remaining 20 percent will
assist State-administered direct services
projects.

Section 412(d)(1) of the Act requires
that funds must be used to provide
..special educational services to refugee
children in elementary and secondary
schools where a demonstrated need has
been shown." Experience with refugee
children indicates that: (1) the lack of
proficiency with the English language is
the greatest barrier to a successful
transition to school (2) their special
educational needs lessen over time; (3)
older children (in secondary schools)
seem to require longer, more Intensive
training to become proficient In English
than younger children (in elementary
schools); and (4) schools with
concentrations of refugee children have
greater needs than schools with fewer
refugee children. Considering the above
factors, the Secretary proposes to use a
weighting formula to ensure that
assistance is provided to schools whore
the greatest need exists. The formula
gives greater weight (and more dollars)
on behalf of eligible children who have
arrived in this country more recently
and who are enrolled in secondary
schools. The Secretary particularly
invites public comment on tie formula,
the exact weights, and whether the
weights should be adjusted on an
annual basis by publishing a notice In
the Federal Register.

Because children are categorized
according to enrollment In "elementary"
or "seondary" grades, the Secretary
wishes to receive comments on the
advisability of establishing a uniform
definition of these terms for purposes of
thii program only. The Secretary Is
considering defining "elementary" as
including children in grades K-6 and
"secondary" as including children in
grades 7-12.

Finally, the Secretary may increase
the amount of the formula grant to LEAs
with a high proportion (over 4 percent
refugee enrollment) but a low numerical
concentration (under 40 eligible
children) to bring the LEA funding level
up to a minimum amount necessary to
effectively provide special educational
services to refugee children. It is
expected that only small LEAs (those
enrolling 1,000 or fewer children In total)

.will fall into this category.
Eligible Applicants

The Secretary believes that State and
local educational agencieg are uniquely
qualified to provide needed special
educational services to eligible refugee
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children. In addition, the Secretary
believes the SEAs are in the best
position to ensure that high quality
programs are established and
maintained throughout Ike State. As a
result, to comply with the provision of
the Act that requires grants to be made
to those agencies which the appropriate
administering official determines best
perform through the SEA and to limit
appligant eligibility to SEAs.
Focus on English Language Instruction

Funds under this program shell
primarily provide for special English
language instruction. The lack of
proficiency in English is regarded as the
greatest barrier to the successful
transition of refugees into the
maintstream of American life. Although
inservice training and guidance and
counseling services are allowed under
these regulations, the Secretary wishes
to emphasize the importance of gaining
proficiency in English. As a result, the
Secretary may establish limits on the
proportional amount of any grant or
subgrant that may be used for purposes
other than English language instraction.
The Secretary invites comment on the
procedures for announcing these limits,
if any, by publishing an annual notice in
the Federal Register.

Discmetionary Gramts for Development
and Dissemination Pojects

The Secretary may reserve an amount
of each year's appropriation
(approximately 5 percent) for projects of
national significance to meet the special
educational needs of refugee children.
This program provides grants or
contracts for proects such as curriculum
development national or regional
bilingual instructiorr4 material centers,
or evaluation. SEAs, LEAs, institutions
of higher education, and other public or
private nonprofit organizations may
apply for these projects. These proposed
regulations list the types of projects the
Secretary may fund and identify
selection criteria the Secretary uses to
review applications. The Secretary
invites comments on both types of
projects by publishig an annuel notice
in the. Federal Register.

Serving Eligible Children in Private
Schools

These proposed regulations require
that eligible children enrolled in
nonprofit private schools be given the
opportunity to receive appropriate
services.

Serving Cuban and kaitian Immigrant
Children

The Secretary of Education invites
comments on the advisability of

administering a program of educational
services for Cuban and Haitian
immigrant children that would be
identical to the Transition Program for
Refugee Children. Many Cuban and
Haitian children who entered the United
States during the spring and summer of
1980 are not considered refugees.
Therefore, they are not eligible for
services under the Transition Program.
However, the Secretary may provide a
separate program of identical services
(under the Secretary's Discretionary
Authority, Section 303 of the Elementary
and Secondary Education Act of 1965, as
amended by Pub. L. 95-561) by changing
the definition of "eligible child" to
include these Cuban and Haitian
immigrant children.

The reporting requirements contained
in these proposed rules are subject to
clearance by the OMB under the Federal
Reports Act of 1942. The Department
intends to submit these reporting
requirements to the Director of the
Office Management and Budget for
clearance. The Department will inform
affected educational agencies when
OMB has cleared the requirements. The
requirements shall not be effective until
this clearance has been received.

Invitation To Comment

Interested parties are invited to
submit comments and recommendations
on these proposed regulations. Written
comments must be sent to Dr. Josue
Gonzalez, 400 Maryland Avenue, S.W.
(Roonl 421 Reporters Building),
Washington, D.C. 20202. Telephone (202)
245-2600. All comments received on or
before 45 days after publication of these
proposed regulations will be considered.

Comments submitted in response to
these proposed regulations will be
available for public inspection during
and after the comment period in Room
421 Reporters Building, S.W.,
Washington, D.C., between the hours of
8:30 a.m. and 4:00 p.m., Monday through
Friday of each week except on Federal
holidays.

Citation of Legal Authority

The reader will find a citation of
statutory or other legal authority in
parentheses on the line following each
substantive section of the proposed
regulations.
(Catalog of Federal Domestic Assistance

Number-not assigned yet)

Dated: August 7,1980.
Shirley M. Hufstedler,
Secretary of Education.

Datedh September 5. 1960.
Nathan]. Stark.
Acting Secre(ary of Health a-dHuman
Services.

The Secretary adds a new Part 122b to
the Code of Federal Regulations as
follows:
PART 122b-TRANSITION PROGRAM

FOR REFUGEE CHtLDREN

Subpart A-General

Sec.
122b.1 What is the transition program for

refugee children?
-2 -b.2 Who Is eligible to apply for fiacial

assistance?
12-1b.3 What regulations apply to this

program?
122b.4 What definitions apply to this

program?

Subpart B-What Kind of Projects Are
Assisted Under This Program?

122b.10 What are the two types of State-
admlistered projects?

122b.11 What Is a development and
dissemination project?

Subpart C-How To Apply for a Grant or
Subgrant?

1=1b.20 Nkhat are the application
requirements for both types of State-
administered projects?

122b.21 What are the application
requirements for devekpment and
dissemination projects?

12b.22 What are the application
requirements for a subgraat under a
State-administered subgrant project?

Subpart D-How Is a Grant or Subgrant
Made?

122b.30 How is a grant for a State-
administered subgrant project made?

122b.31 How ls a grant for a State-
administered direct services project
made?

122b.3Z How is a subgrant under a State-
administered subgrant project made?

122b.33 What formula will be used to
distribute funds under both types of
State-administered projects?

122b34 What criteria does the Secretary
use to select development and
dissemination projects?

Subpart E-Wht Cor0dm Must Be Met
by a Grantee?

122bA0 What are the restrictions an coss a
grant or subgrant may support?

122b.41 To what extent must a grantee or
subgrantee provide an opportunity for
eligible private school students to
parlti ipate in a project?

Authority: The Immigration and Nationality
Act as amended by the Refugee Act of 1s0
Pub. L 96-212.

6033
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Subpart A-General

§ 122b.1 What is the transition program
for refugee children?

'The program provides Federal
financial assistance for the development
and implementation of State-
administered subgrant projects, State-
administered direct service projects, and
discretionary development and
demonstration projects to provide
educational services to meet the special
educational needs of eligible refugee
children who are enrolled in public and
nonprofit private elementary or

,secondary schools.
(Section 412(d)(1) of the Immigration and
Nationality Act, as amended)

§ 122b.2 Who is eligible to apply for
financial assistance?

(a) Direct grants. The following are
eligible to apply for direct grants:

(1) For State-administered projecis,
only State educational agencies (SEAs).

(2) For development and
dissemination projects, SEAs, local"
educational agencies (LEAs),
institutions of higher education (HEs),
and other nonprofit private or public
agencies and organizations.

(b)(1) Subgrants under a State-
administered subgrant project. Only an
LEA or consortium of LEAs meeting
either of the requirements in paragraph
(b)(1)(i) or (ii) of this section may apply
to the State for subgrants under the
State-administered program:

(i) Concentration. At least 40 eligible
children are enrolled in public and
private nonprofit schools in the'area
served by the LEA or consortium of
LEAs.

(ii) Proportion. The eligible children
enrolled in-public and private nonprofit
elementary and secondary schools in
the entire area served by the LEA or
consortium of LEAs comprise at least 1
percent of the total enrollment in that
area.

(2) For purposes of determining
eligibility to apply under paragraphs
(b)(1)(i) or (ii) of this section, an LEA or
each LEA in an applicant consortium,
counts the number of eligible children
according to the requirements of
§ 122b.20(c) of this part.

(c) Subgrants, contracts, or
cooperative arrangements under a
State-administered direct services
project. Public and private nonprofit
agencies, organizations, and institutions
(including IHEs) are eligible to apply.
(Section 412(d)(1) of the Immigration and
Nationality Act, as amended)

§ 122b.3 What regulations apply to this
program?

(a) The following regulations apply to
this program:

(1) The regulations in this Part 122b.
(2) Except as otherwise provided in

this part (122b), the provisions of the
Education Division General
Administrative Regulations (EDGAR) 45
CFR Part -O0a (Direct Grant Programs),
Part 100b (State-Administered
Programs), and Part 100c (Definitions).

(b)45 CFR 100b.105 (Governor's
review of plan) does.not apply.
(20 U.S.C. 3474(a))

§ 122b.4 What definitions apply to this
program?

(a) The following definitions are,
specific to these regulations:

"Act" means the Refugee Act of 1980
(Pub. L. 96-212), as amended.

"Eligible children" means children
who are-

(1) Admitted into the United States as
refugees under the authority of the
Immigration and Nationality Act
§ § 203(a)(7) (repealed), 207 (repealed),
208 [8 U.S.C. §§ 1153(a)(7) (repealed),
1157 (repealed), 1158]," or

(2) Paroled into the United States as
refugees under the authority of the
Immigration and Nationality Act
§ 212(d)(5) [8 U.S.C. 1182(5)]; or

(3) Allowed to remain in the United
States as refugees because their
deportation has been withheld under the
authority of the Immigration and
Nationality Act § 243(h) [8 U.S.C.
1253(h)]; or

(4) Granted asylum in the United
States as refugees under the authority of
8 CFR Part 108; or

(5) Admitted into the United States
under the authority of the refugee Act of
1980, Pub.L. 96-212; and

(6) Who are within the age limits for
which the applicable State is required or
permitted under State law to provide
free public elementary and secondary
school education for students in
kindergarten through grade 12.

"State" means any of the 50 States,
the Commbnwealth of Puerto Rico, the
District of Columbia, Guam, American
Samoa, the Virgin Islands, the Trust
Territory of the Pacific Islands, and the
Northern Mariana Islands.

(b) The following definitions in
EDGAR (45 CFR Part 100c) apply to
these regulations:
Applicant
Application
Award
Budget
Local educational agency (LEA)
Nonprofit
Private

Project
State educational agency (SEA)
(20 U.S.C. 3474(a))

(c) The following definitions in the"
Elementary and Secondary Education
Act of 1985, as amended, apply'to those
regulations:
Construction
Elementary school
Secondary school
(20 U.S.C. 3474(a))

Subpart B-What Kind of Projects Are
Assisted Under This Program?

§ 122b.10 What are the two types of State-
administered projects?

(a) Subgrantprojects. Under a State-
administered project an SEA provides
subgrants to each eligible LEA in the
State.

(1) Subgrants shall primarily be used
to provide special English language
instruction and bilingual materials, This
may include programs such as bilingual
education, English as a second language,
or English for speaers of other
languages.

(2) In addition, subgrants may be used
to provide-

(i) Inservice training for educational
personnel who work with eligible
children;

(ii) Counseling and guidance services
to eligible children including referral to
appropriate social service and health
agencies; and

(iii) Testing to determine the
educational needs of eligible children.

(b) Direct service projects. Through
cooperative arrangements, contracts, or
subgrants an SEA arranges for, or
provides, direct services to LEAs that do
not receive subgrants. These services
must focus primarily on English
language instruction and may include
technical assistance, itinerant
consultants, teachers, or aides, Inservico
training, or coordination with local and
State social service and health programs
that also serve eligible children and
their parents.
(Section 412(a)(1)(B); 412[a)(6)(B); 412(d)(1) of
the Immigration and Nationality Act, as
amended)

§ 122b.11 What Is a development and
dissemination project?

(a) Development and dissemination
projects-

(1) Develop Innovative methods,
.strategies, curricula, instructional
materials, instructional programs,
personnel development, or other
techniques to meet the special
educational needs of eligible children In
general or of eligible children from
particular areas of the world;
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(2) Examine the extent to which
various projects effectively meet the
special educational needs of eligible
children; or

(3) Disseminate, through national or
regional centers, curriculum materials or
exemplary practices that meet the
special educational needs of eligible
children.

(b) The Secretary may. through a
notice published in the Federal Register,
select specific activities for funding from
among those listed in paragraph (a) of
this section to respond to the changing
national needs for educating eligible
children in general or for educating
eligible children from particular areas of
the world.
(Section 412(d](1] of the Immigration and
Nationality Act, as amended, and 20 U.S.C.
3474(a))

Subpart C--How To Apply for a Grant
or Subgrant

J 122b.20 What are the application
requirements for grants under both types
of State-administered projects?

(a) Subgrant project A-n applicant
(SEA) for a State-administered subgrant
project shall submit an application
containing all of the fallowing:

(1) The information required by the
Secretary in the application notice
published in the Federal Register.

(2) The information required in the
application package.

(3) A brief description of the
objectives of the project, including a
description of the applicant's ability to
perform the services specified in the
application.

(4) An assurance that subgrant
awards to LEAs or a consortium of
LEA's who are eligible under § 122b.2(b)
will be made within 60, days of the
receipt of the grant award.

(b) Direct services project. In addition
to the information required in paragraph
(a) of this section, the application-in a
separate section of the application-
shall address the criteria in § 122b.31(c),
providing a clear description of the
services the SEA provides to LEAs that
enroll eligible children but do not
receive a subgrant under the subgrant
projects in paragraph (a] of this section.

(c) Child count. The application must
also report the following:

(1) The number of eligible children,
identified by country of origin, enrolled
in each LEA, on a date specified by the
Secretary through a notice published in
the Federal Register, in both public and
nonprofit private schools in the area
served by the applicant who have been
admitted into the United States-

(i) less than 1 year;
(ii) 1 to 2 years;

(iii) 2 to 3 years;
(iv) 3 to 4 years; or
(v) more than 4 years.
Note.---The child count may not inclode

estimates of the number of eligible refugee
children who are not enrolled In any school
on the child count date, but are expected to
enroll in the future.

(2) For each category in paragraph
(c)(1) of this section, the number of
children enrolled at the elementary
school level and the number enrolled at
the secondary school level.
(Section 412.a)(4) of the Immigration and
Nationality Act, as amended, and 20 U.S.C.
3474(a))

§ 122b.21 What are the application
requirements for development and
dissemination projects?

An applicant for a development and
dissemination project grant must
address the following:

(a) An effective management plan that
ensures proper and efficient
administration of the project.

(b) A clear description of-
(1) The objectives of the project and
(2) The methods, techniques, or

practices that will be used to meet the
stated objectives.

(c) A clear description of how the
applicant will use its resources and
project personnel to achieve the stated
objectives.

(d) A clear description of the budget
for the project. This description must
show that costs are reasonable in
relation to the objectives of the project
and can adequately support project
activities.

(e) A description of the applicant's
ability to meet the objectives of the
proposed project.
(Section 412ga)(4) of the Immigration and
Nationality Act. as amended, and 20 U.S.C.
3474(a))

§ 122b.22 What are the application
requirements for a subgrant under a State-
administered subgrant project?

(a) An applicant for a subgrant (LEA)
under a State-administered subgrant
project shall submit an application
containing the information required by
the SEA contained in the SEA's
application for a State-administered
subject subgrant project.

(b) LEAs desiring to apply as a
consortium must notify the SEA of their
intent to apply as a consortium at the
same time that they submit their child
count report to the SEA.
(20 U.S.C. 3474(a))

Subpart D--How Is a Grant or
Subgrant Made?

§ 122b.30 How Is a grant for a State-
administered wgrant project made?

(a) The Secretary reviews each
application to ensure that the objectives
are reasonable and that the applicant is
able to provide the services described.

(b) The amount of a grant for a State-
administered subgrant project depends
on three factors

(1) The number of eligible children
enrolled in eligible LEAs in the State
who will be served by the project

(2) How recently the eligible children
entered the United States.

(3) The grade placement of eligible
children in schooL

(c) The Secretary uses a formula to
award grants to the SEAby weighting
the factors in paragraph (b) (2) and (3) of
this section and multiplying by the
number of children counted in (b)[11.
(§ 122b.33 describes the formula.)
(Section 412(aX4) of the Immigration and
NationalityAcL as amended) ,
§ 122b.31 How Is a grant tor a State-
administered direct services project made?

(a) The amount of a grant for a State-
administered direct services project
depends on two factors:

(1) The number of eligible children
enrolled in LEAs in the State that are
not assisted through State-administered
subgrants weighted according to the
procedure in § 122b.30(b.

(2) The quality of the SEKs plan to
arrange for, or provide, direct services to
LEAs that do not receive State-
administered subgrants.

(b) The amount of the SEA grant for a
direct services project is estimatedby
the formula in § 122b.33 and is increased
or decreased according to the.quality of
the SEAs application to provide direct
services.

(c) The Secretary uses the following
criteria to evaluate the quality of the
SEA's application. "

(3) Plan of operation and
coordination. (30 points)

The Secretary looks for information
that shows an effective plan of
management that ensures-

(i) Proper and efficient administration
of the project; and

(ii) Effective and close coordination
by the applicant with other Federal
State, and local programs that serve
refugee or bilingual children.

(2) Budget and cost effectiveness. (10
points)

The Secretary looks for information
that shows that the project has an
adequate budget and is cost effective.

(3) Evaluation plan. (10 points)
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The Secretary looks for information,
that shows that the methods of.
evaluation are appropriate for the
project and, to the extent possible, are
objective and produce quantifiable data.

(4) Adequacy of resources. (20 points)
The Secretary looks for information

that shows that the. applicant plans to
devote adequate resources to the
project.

(5) Problem addressed. (30points)
The Secretary looks for information

that shows the extent to which-
(i) The educational problems of

eligible children are met; and
(i) The project addresses needs that

cannot be, or are not being, effectively
addressed by State or local efforts.
(Section 412(d)(1) of the immigration and
Nationality Act, as amended, and 20 U.S.C.
3474(a))

§ 122b.32 How is a subgrant under a
State-administered subgrant project made?,

(a) After subtracting the funds used
for State-administration, the SEA shall
subgrant all remaining funds-.=-at least
95 percent of the total grant-to eligible
LEAs.

(b)(1) The amount each LEA receives
is determined by the Secretary using the
formula in §,*122b.33 of this part.

(2)(i) The Secretary increase by up to
100 percent the amount that an LEA
receives under the formula in § 122b.33
if more than 4 percent of the enrollment,
in the public and private nonprofit
elementary and secondary schools in
the area served by the LEA, consists of
eligible children and if the LEA or-
consortium of LEAs does not qualify
because of a "concentration" of eligible
children under § 122b.2(b)(1)(i) of this
part.

(ii) The Secretary adjusts the amount
of a grant using the procedures in
paragraph'(b)(2)(i) of this section if"
adjustment is necessary to ensure that
LEAs with high proportions but low
concentrations of refuge children receive
enough funds to provide meaningful
special educational services to these
children.
(Section 412(d)(i) of the Immigration and
Nationality Act, as amended, and 20 U.S.C.
3474(a))

§ 122b.33 What formula will be used to
distribute funds under both types of State-
administered projebts?

(a)(1) The most weight will be given to.
eligible children who have been
admitted intb the United States for less
than one year on the date the child
count was made.

(2) Eligible children in paragraph
(a)(1) of this section enrolled in

elementary and secondary. grades will
be weighted equally.

(b)(1) Less weight will be given for
eligible children who have been
admitted into the United States for more
than one year on the date the child
count was made.

(2) Eligible children in paragraph
(b)(1) of this section enrolled in
secondary schools will be given more
weight than eligible children enrolled in
elementary schools.

(c)(1) The Secretary uses the
weighting factors in paragraph (d) of this
section.

(2) The Secretary may increase or
decrease any weighting factor by one or
two points on an annual basis to
respond to changing needs of eligible
refugee children.

(3) The Secretary announces the
weighting factors each year through
publication of a Notice in the Federal
Register.

u - -ULrILL Uu
distribution formula
following table:

Recency of arrival In the Unite
(in years)

Less than 1
I to2 -...................
2 to 3

3 to 4
More than4 .

(e) To determine tl
grant-

(1) The applicane't
each recency of arri
multiplied by the we
that category;

(2) The products f
added; and

(3) The sum of the
multiplied by the we
allocation.

Example: The fol
a computation for a
based on the weight
paragraph (d) of this

a

Recency of snival in
the United States in" Nuibe

years) elTg1

Enrolled In Ele

0 to 1--.

3 to 4............................
.More than 4

Enrolled in Se

0 to 1

a b
Recency of arrival In Product of
the United States on Number of Sample Cal a

years) elie welghtIng limes b
facto

I to2........... 10 9 0
2 to 5 7 05
3 to 0 4 0 0
More than 4...... 0 1 0

Total-.....-... 60.............. 416

(4) In the example above, if the
weighted per pupil allocation Is $50, the
grant award would be $20,750. As an
example of how much would be paid on
behalf of an individual student, If the
weighted per pupil allocation Is $50, the
payment for a student who has been In
this country less than a year would be
$500; for a secondary grade student who
has been in this country between 3 and
4 years, the payment would be $200.
(Section 412(d) of the Immigration and
Nationality Act, as amended, and 20 U.S.C.
3474(a))

urs Aur e,, Lu § 122b.34 What criteria does the Secretaryare presented in the use to select development and
dissemination projects?

The Secretary uses the following
Weighting factors selection criteria. The relative

ed States by school level importance of each criterion is indicated
Seemen- Second- next to the heading of that criterion.

ay sY (a) Plan of operation. (10 points)
0 10 (1) The Secretary reviews each
7 9 application for information that shows
4 7 the quality of the plan of operation for
0 4 the project.

(2) The Secretary looks for
information that shows-

he amount of a (i) High quality in the design of the
project;

s child count for (ii) An effective plan of management
val category is that insures proper and efficient
sighting factor for administration of the project;

I (iii) A clear description of how the
or each category are objectives of the project relate to the

purpose of the program; and
* products are (iv) The way the applicant plans to
sighted per pupil use its resources and personnel to

achieve each objective.
owing table presents ' (b) Quality of key personnel. (7
hypothetical LEA points)
ing factors in (1) The Secretary reviews each

section: application for information that shows
the quality of the key personnel the
applicant plans to use on the project.

b Product of (2) The Secretary looks for
rof- Sample col, a information that shows-

le weighting t b (i) The qualifications of the projectaen factor
director (if one is to be used);

mentary Grades (ii) The qualifications of each of the
'10- 10 loo other key personnel to be used in the

10 7 70 project;
5 4. 20
0 1 0 (iii) The time that each person
0 o o referred to in paragraphs (2) (i) and (i)

• G plans to commit to the project; and
condary Grades " (iv) The extent to which the applicant,
.10, 10 loo as part of its nondiscriminatory
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employment practices, encourages
applications for employment from
persons who are members of groups that
have been traditionally
underrepresented, such as-

(A) Members of racial or ethnic
minority groups;

(B] Women;
(C) Handicapped persons; and
(D) The elderly.
(3) To determine the qualifications of

a person, the Secretary considers
evidence of past experience and training
in fields related to the objectives of the
project, as well as other information that
the applicant provides.

Note.-The qualifications of project
personnel should relate to the population
served by the project. For example, when
reviewing projects that serve Indochinese
refugee children, the Secretary looks for
project personnel who have extensive
experience or expertise in the culture and
language of Indochinese populations.

(c) Budget and cost effectiveness. (5
points)

(1) The Secretary reviews each
application for information that shows
that the project has an adequate budget
and is cost effective.

(2) The Secretary looks for
information that shows-

(i) The budget for the project is
adequate to support the project
activities; and

(ii) Costs are reasonable in relation to
the objectives of the project.

(d) Evaluation plan. (4 points)
(1) The Secretary reviews each

application for information that shows
the quality of the evaluation plan for the
project. (Cross-reference--See 45 CFR
100a.590 Evaluation by the grantee.)

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the
project and, to the extent possible, are
objectives and produce that are
quantifiable.

(e) Adequacy of rpsources. (4 points)
(1) The Secretary reviews each

application for information that shows
that the applicant plans to denote
adequate resources to the project.

(2) The Secretary looks for
information that shows-

(i) The facilities that the applicant
plans to use are adequate; and

(ii) The equipment and supplies that
the applicant plans to use are adequate.

(f) Problems addressed. (20 points)
(1) The Secretary looks for

information that shows the extent to
which educational problems of national
significance are addressed by the
project.

(2) The Secretary looks for
information that shows the extent to
which the project addresses needs that

cannot be, or are not being, effectively
addressed by State or local efforts.

(g) Innovativeness. (20 points)
The Secretary looks for information

that shows the'extent to which the
project involves techniques that are new
nationally but that build on current
knowledge and resear.h.

(h) Scope. (10 points)
The Secretary looks for information

that shows the extent to which the
applicant proposes a project that-

(1) Is national or regional in scope;
and

(2) Provides services or is likely to
improve educational programs for
eligible children throughout the area
served.
(20 U.S.C. 3474(a))

Subpart E-What Conditions Must Be
Met by a Grantee?

§ 122b.40 What are the restrictions on
costs a grant or subgrant may support?

(a) Funds may not be used under this
Transition Program for-

(1) Construction, repair, remodeling,
or alteration of facilities or sites;

(2) Payments of stipends to
participants in inservice training or
other workshops including costs of
participant travel, meals, or lodging
associated with this training; or

(3) Payments for the provision of
health or social services.

(b)(1) No more than 15 percent of a
grant or subgrant may be used for costs
of inservice training and guidance and
counseling services described in
§ 122b.10(a)(2)(i), (ii) and (b).

(2)(i) In a given year, the Secretary
may increase or decrease the 15 percent
limit in paragraph (b)(1) of this section,
if the Secretary determines that the need
for these services Is proportionately
greater or less than the need to provide
for special English language instruction.

(ii) To make this determination, the
Secretary considers evaluations of
ongoing projects under this program,
and recommendations from persons
experienced in refugee educational
needs.

(iii) The Secretary announces any
change in the 15 percent limit through
publication of a notice in the Federal
Register.

(c) Allowable costs are subject to the
applicable cost principles in 45 CFR Part
74.

(d)(1) An SEA may use 5 percent of
the total funds it receives under the
State-administered subgrant project for
proper and efficient administration.

(2) The total amount of funds used for
costs in paragraph (d)(l) of this section
may not exceed $200,000.

(3) The Secretary determines the
amount of funds an SEA uses for
administration of a direct services
project on a case-by-case basis.

(e) An SEA may not provide a
subgrant to any LEA or consortium of
LEAs not meeting the eligibility criteria
in § 122b.2(b) of this part.
(Section 412(d)(1) of the Immigration and
Nationality Act as amended, and 20 US-C.
3474(a))

§ 122b.41 To what extent must a grantee
or subgrantee provide an opportunity for
eligible private school students to
participate In a project?

If the grantee or subgrantee is an SEA
or LEA, the grantee or subgrantee shall
provide opportunities for nonprofit
private school children to participate in
the project. EDGAR establishes the rules
for this participation.
(Cross.reference--See 45 CFR 100a.650
Participation of students enrolled in private
schools)
(20 U.S.C. 3474(a))
[FRoc. m-rs-== FI1h,-40,M S m ),]
BLLM COOE 400"1-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner, Office of Assistant
Secretary for Policy Development and
Research

24 CFR Parts 221,234, and 235
[Docket No. R-80-858]

Condominium Ownership Mortgage
Insurance-Existing Multifamily
Housing Demonstration

AGENCY: U.S. Department of Housing
and Urban Development.
ACTION: Interim rule.

SUMMARY:. The Department of Housing
and Urban Development, under its Title
V research authorities, in conducting a
Demonstration to develop and test new
and improved mechanisms for the
purchase and/or refinancing of existing
'multifamily housing projects, to help
preserve such projects for continued
occupancy by low, moderate, and
middle income families. This regulation
is in support ofthat Demonstration. It
implements the policy and authority of
Section 223(f) of the National Housing
Act, as amended, pursuant to Section
234 to permit condominium conversions
of existing multifamily projects as a part
of the Demonstration. Parts 221 and 235
are also amended, to pprmit their use In
support of this new application of the
Section 234 authority. This will permit
the insurance of mortgage loans made in
connection with the.purchase or
refinancing of existing, conventionally-
financed, multifamily, rental projects,
for the purpose of converting them to
condominium ownership. It will also
permit Section 235 mortgage interest
subsidies, in such conversions, for the
single-family condominium unit
mortgages, where needed to allow low
and moderate income families to remain
in units they had rented before the
conversion.

The Demonstration is limited to a
total of not more than thirty (30) projects
located in not more than six (6)
metropolitan areas of the country.
Projects will be selected from
applications which meet the purposes of
the Demonstration to test a range of
alternate financing mechanisms, under
varying project and tenant
circumstancq, arid from different
locales, and which also meet-
requirements for project quality,
underwriting soundness, and fairness of
conversion price to the existing
occupants. This rule supports only one
alternative of the Demonstration.

Alternatives involving amendments to
•other'Parts of the Regulations are being
published separately. Administrative
procedures for the Demonstration, and
invitations to submit applications to it,
will appear as Notices in subsequent
issue's of the Federal Register.
EFFECTIVE DATE: October 14, 1980.
Comments due: November 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Michael A. Stegman, Deputy Assistant
Secretary for Research, Department of
Housing and Urban Development,
Washington, D.C. 20410 (202) 755-5561,
or Alexander J. Pires, Deputy Assistant
Secretary for Multifamily Housing,
Department of Housing and Urban
Development, Washington, D.C. 20410
(202) 755-6495. The telephone numbers
are not toll-free numbers.
SUPPLEMENTARY INFORMATION: The
Demonstration will test a number of
alternative purchase or refinancing
mechanisms for existing multifamily
housing. Among them is the
implementation of the authority of
Section 223(f), together with Section 235
interest subsidies where needed, to
expand Section 234, condominium-
owhership opportunities for those with
low-and moderate incomes. Section 221
will also be made available for the
blanket project mortgages for the
condominiums, because of its greater
responsiveness to the ieeds of low and
moderate income families. The
availability'of this package of
condominium ownership mortgage
insurance and interest subsidies will
offer tenants who could not otherwise
afford the purchase of a condominium
the advantages of long term financing,
feasible down payment requirements,
and moderate monthly payments. Under
xisting regulations, the opportunities

for condominium ownership have
principally been available with new
construction and substantial
rehabilitation, and under project
mortgages previously insured by the
FHA. By this Interim Rule, the
Department will test the usefulness of
extending condominium homeownership
opportunities to the thousands of
conventionally-financed, multifamily
dwelling units whose owners are
interested in conversion but have lacked
the means by which they could make '_
their satisfactorily maintained structures
available for purchase by existing
tenants of low, moderate, or middle
income. Such refinancing is also seen as
a possible additional tool to permit
tenants-in-residence to remain in
neighborhoods experiencing upgrading
and displacement.

The Notice of Invitation for
Applications for this segment of the

Demonstration will include selection
factors which indicate a preference for
projects in which the displacement'of
existing tenants is minimized and
relocation assistance Is available to
those tenants who choose not to remain
after conversion.

The Secretary has determined that
prior notice and public procedure are
not necessary, are contrary to the public
interest, and good cause exists for
making this regulation effective as soon
as possible because: (1) HUD standards
for condominium ownership and single-
family mortgage interest sdbsidies are
well established, and those standards
will be applied in this Demonstration;
(2) the use of Section 223(f) has been
effectively demonstrated with a related
multifamily program; (3) the legislative
direction, as set forth in a House Report
in connection with refinancing (H.R.
Rep. No. 96-658, 86th Congress, 1st
Session 21-34, 1979) clearly encourages
the Demonstration; and (4) the
application of this rule will only be for a
limited number of demonstration
projects. The Department has
determined that an Environmental
Impact Statement is not required with
respect to this Interim Rule. A copy of
the Environmental Finding of
Inapplicability is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Office of the General Counsel, Room ,
5218, Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, D.C. 20410.

This rule was listed as Item nxmnbor
S-5-79 on the Department's semi-annual
agenda of significant rules, pursuant to
Executive Order 12044. The effective'
date shall be October 14, 1980.

PART 234-CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

I. Accordingly, Part 234 is amended as
shown below.

Subpart A-Eligibility Requirements.-
Individually Owned Units

1..The Table of Contents is amended
to include a new section numbered
234.69a, and titled "Eligibility of
Mortgages for Individually Owned
Condominium Units for Existing
Multifamily Housing Demonstration"

2. The following new section Is added
and designated as § 234.69a:

§ 234.69a Eligibility of mortgages for
Individually owned condominium units for
existing multifamily housing demonstration.

(a) Eligibility. Mortgages for
individually owned condominium units
in a project that has been designated to
be part of the Existing Multifamily
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Housing Demonstration may be insured
under this Part.

(b) Pre-Commitment Approval. Before
a commitment to insure a mortgage.pursuant to this section can be issued by
the Manager of the appropriate HUD
office, written approval shall be given
by the Assistant Secretary for Policy
Development and Research and the
Assistant Secretary for Housing/Federal
Housing Commissioner, or their central
office designees. To speed processing,
such approval may be given for groups
of commitments in the same project,
provided that separate and individual
approval is given for any application for
which a Demonstration Waiver has
been sought under paragraph (c) of this
section.

(c) Demonstration Waivers. Non-
statutory, prospective requirements for
individual units insured under this
section may be waived, modified, or
added to, upon a joint finding by the
Assistant Secretary for Policy
Development and Research and the
Assistant Secretary for Housing/Federal
Housing Commissioner that it is
necessary or appropriate to do so in a
particular instance or instances to serve
the purposes of the Existing Multifamily
Housing Demonstration. Notice of any
such waivers, modifications, or
additions shall be published in the
Federal Register.

(d) Sunset Provision. Authority to
insure mortgages under this section shall
expire on March 15,1984, or upon
endorsement of the last individual unit
mortgage of the last project in the
Demonstration, whichever occurs
sooner.

Subpart C-Eligibility Requirements-
Projects-Conversion Individual Sales
Units

1. The Table of Contents is amended
to include a new Section numbered
234.538, and titled "Eligibility of
Condominium Mortgages for Existing
Multifamily Housing Demonstration"

2. The following new section is added
and designated § 234.538:

§ 234.538 Eligibility of condominium
ownersbip mortgages for existing
multifamily housing demonstration.

(a) Eligibility: Notwithstanding the
generally applicable requirement that
mortgages insured under this Part be
limited to projects to be constructed or
substantially rehabilitated after
commitment for mortgage insurance, the
exception of § 207.32a of this title to
mortgages insured under Section 234 of
the National Housing Act, setforth in
§ 234.501, is not applicable to an existing
multifamily housing project that has
been designated to be part of the

Existia Mak~ilfy HousigDemm I im
Tmblanket mortgae for

Demonkerami projects may be insured
in accordune with the alhttive in
this part, per the exception noted above.
or in accordance with § 221.560c of this
title. A single-family'unit mortgage
insur purmt to § 234.Ma shal meet
all other equikemets for condominium
ownership inmred pursuant to this
Subpart. at, where mort~we interest
subsidies are nude available, the
superseding provisions of Part 235 of
this title. However, there may also be
waivers, modifications, or additions to
the above requirements to accommodate
the purposes of the Demonstration. as
provided under paragraph (e) of this
sectiuL

(b) Limited Applicability. The number
of projects which may be insured under
this or any other section. as part of the
Demonstration. shall be limited to a
total of not more than thirty (30)
projects, located in not more than six (6)
metropolitan areas of the country.

(c) Pre-Commitment Approval, Before
a commitment to insure a mortgage
pursuant to this section can be issued by
the Manager of the appropriate HUD
office, the application shall be reviewed
and written approval given by the
Assistant Secretary for Policy
Development and Research and the
Assistant Secretary for Housing/Federal
Housing Commissioner, or their central
office designees.

(d) Administrative Procedures for
Demonstration. Noice(s) will be
published in the Federal Register
concerning the administrative
procedures for the Demonstration,
including, but not limited to: Invitation
to submit applications, eligibility,
processing standards, underwriting
criteria, and other requirements of the
Demonstration.

(e) Demonstration Waivers. Non-
statutory, prospective requirements for
projects or mortgages insured or
otherwise assisted under this section
may be waived, modified, or added to,
upon a joint finding by the Assistant
Secretary for Policy Development and
Research and the Assistant Secretary
for Housing/Federal Housing
Commissioner that it is necessary or
appropriate to do so in a particular
instance or instances to serve the
purposes of the Existing Multifamily
Housing Demonstration. Notice of any
such waivers, modifications, or
additions shall be published in the,,
Federal Register.

(f) Sunset provision. Authority to
insure mortgages under this section shall
expire on March 15, 1984, or upon
endorsement of the thirtieth project in

the Denonstrafinn, as stated in
paragraph (h) of this secio whichever
occurs Son.

PART 221-LOW-COST AND
MODERATEANCOME BaOrTGAE
INSURANCE

IL Accordingly. Part 221 is amended
as shown below.

Subpart C-EllglbilIty Requirements-
Moderate Income Projects

1. The Table of Contents is amended
to include anew Section numbered
221.560c, and titled "Eligibility of
Condominium Blanket Mortgages for
Existing NtiUfly Housing
Demonstratioa."

2. The following new sectin is added
and designated as § 2=-560r-

§ 221-540c EIlgjhty of condowanksa
blanket mortgages for exis n ma
houstring dernakato.

(a) Eligibit. Notwithstanding the
generally applicable requirement that
mortgages insurer[ under this Part he
limited to projects to be constructed or
substanfially rehabilitated after
commitment for mortgage insurance, a
blanket mortgaW executed in
connection with the purchase or
refinancing for condominium ownership
of an existing multifamly housing project
that has been designated to be part of
the Existing MWtifemily Housing
Demonstration may be insured under
this part pursuant to Section 223(f of the
Act. A mortgage insured under this
section shall meet all other requirements
of this part, except fr such waivers or
modifications as may be made to
accommodate the purposes of the
Demonstration under § 221.560c(c}
below.

(b) IhriedAppLcab ty. The number
of projects which may be insured under
this or any other section, as part of the
Demonstration, shall be limited to a
total of not more than thirty (30)
projects, located in not more than six (6)
metropolitan areas of the country.

(c) Deranrstratian T vers, Non-
statutory, prospective requirements for
projects insured under this section may
be waived; modified, or added to. upon
a joint finding by the Assistant
Secretary for Policy Development and
Research and the Assistant Secretary
for Housing/Federal Housing
Commissioner that it is necessary or
appropriate to do so in a particular
instance or instances to serve the
purposes of the Existing Multifamily
Housing Demonstration. Notice of any
such waivers, modifications, or
additions shall be published in the
Federal Register.
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(d) Sunset Provision. Authority to
insure mortgages under this section shall
expire on March 15, 1984, or upon
endorsement of the thirtieth project in
the Demonstration, per § 221.560c(b)
above, whichever occurs sooner.

PART 235-MORTGAGE INSURANCE
AND ASSISTANT PAYMENTS FOR
HOME OWNERSHIP AND PROJECT
REHABILITATION

Ill. Accordingly, Part 235 is amended
.as shown below.

Subpart A-Eligibility Requirements-
Homes for Lower Income Families

1. The Table of Contents is amended
to include a new section numbered
235.15d, and titled "Eligibility of
Condominium Mortgage Assistance
Payments for Existing Multifamily
Housing Demonstration."

2. The following new section is added
and designated as § 235.15d:

§ 235.15d Eligibilitl'of condominium
mortgage assistance payments for existing
multifamily housing demonstration.

(a) Eligibility. Notwithstanding any
other provisions of this'Prt, existing
multifamily housing projects which have
been designated to be part of the
Existing Multifamily Housing
Demonstration, and which are further
designated for condominium conversion,
under part 234, § 234.538, may have
converted single-family dwelling units
which are eligible for monthly'mortgage
assistance payments, provided the'
mortgagors are otherwise eligible under
assistance provisions set forth in this
part, and subject to the limitations
provided under paragraph (b) of this
section.
I (b) LimitedApplicablity.

Condominium unit monthly mortgage
assistance payments, pursuant to this
section, shall be limited to those
Demonstration project post-conversion
dwelling units which are occupied by an
eligible mortgagor who had been a
tenant of the project for at leasit six (6)
months immediately prior to converson,
or by an eligible mortgagor who is about
to be, or who'has recently been,
displaced by conversion from a dwelling
in the immediate, contiguous
neighborhood of the Demonstration
project.

(c) Demonstration Waivers. Non-
statutory, prospective requirements
pertaining to assistance provided under
this section may be waived, modified, or
added to, upon a joint finding by the
Assistant Secretary for Policy
Development and Research and the
Assistant Secretary for Housing/Federal
Housing Commissioner that it is

necessary or appropriate to do so in a
particular instance or instances to serve
the purposes of the Existing Multifamily
Housing7Demonstration.Notice of any
such waiver, modifications, or additions
shall be published in the Federal
Register.

(d) Sunset Provison. Authority to
provide assistance under this section
shall expire on March 15,1984, or upon
execution of the last contract for
assistance payments in the last project
in the Demonstration, whichever occurs
sooner.
(Title V of Housing and Urban Development
Act of 1970 (12 U.S.C. 17o1z-1 etseq.); Sec.
223(f) of National Housing Act (12 U.S.C.
1715n(ffl; Sec. 7(d) of Department of HUD Act
(42 U.S.C. 3535(d))

Issued at Washington, D.C., August 18,
1980. ,
Clyde McHenry,
DeputyAssistant Secretary for Housing/
Federal Housing Commssioner.
Donna E. Shalala,
Assistant SecretaryforPoicyDevelopment
andResearch.
[FR Doc. 80-28079 Filed 9-10-80; 8:45 am]

BILLING CODE 4210-01-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT.

24 CFR Part 890

[Docket No. R-80-8141

Annual Contributions for Operating
Subsidy; Performance Funding System

AGENCY: Department of Housing and
Urban Development (HD).
ACTION: Final rule.

SUMMARY: HUD is issuing a Final Rule
amending 24 CFR Part 890 establishing a
new procedure for the calculation of the
allowable utilities consumption level
used in the Performance Funding System
(PFS). The new procedure provides a
method of adjusting the Public Housing
Agency's (PHA's) level of utilities
consumption based upon a comparison
of average annual heating degree days
over a period of 30 years (1941-1900)
with the heating degree days of d Fixed
Base Period.
EFFECTIVE DATE: October 1,1980.
FOR FURTHER INFORMATION CONTACT:
Milton Slifldn, Financial Management -

Procedures Branch, Office of Public
Housing, HUD, 451 7th Street SW,
Washington, D.C. 20410, (202) 426-0744
(this is not a toll free number).
SUPPLEMENTARY INFORMATION: The
Department published on September 6,
1977 (42 FR 44550] an Interim Rule
dealing with the Utilities Base
Consumption Period (Base Period) used
to calculate the Utilities Expense Level
(UEL) for Public Housing Agency (PHA)
fiscal years beginning on or after July 1,
1977, The Interim Rule amended HUD
policy which provided that the UEL
would be calculated by using the
average consumption over a rolling 36-
month period ending six months prior to
the PHA's requested Budget Year.
However, due to the severely cold
winter of 1976-1977, HUD determined
that it would be improper to include the
impact of that winter in the utilities Base
Period because of its disproportionate
effect on the UEL. Therefore, the Interim
Rule, published September 6,1977,

"stated that the Base Period for PHA
fiscal years beginning July 1, 1977, and
thereafter would exclude that winter.

HUD stated in the preamble to the
Interim Rule that it anticipated the
introduction of an additional
adjustment, dependent upon fund
availability, which would be applied to
the Fixed Base Period as defined in the
Interim Rule.

On May 27, 1980, HUD published a
proposed rule (45 FR 35776) revising the
Interim Rule and establishing a 30-Year
Heating Degree Day System (30-HDDS),

which includes the additional
adjustment. The purpose of this

'adjustment is to develop an allowable
'utilities consumption level based upon a

long-term period which reflects more
closely a normal level of consumption,
and to provide PHAs with a stable
projection of utility consumption. This
adjustment (Change Factor) is based on
the ratio of the average annual heating
degree days (HDD) for the 30-year
period from 1941 through 1970 to the
HDD of the PHA's Fixed Base Period
(30-year average HIDD divided by the
Fixed Base Period average HDD). No
PHA will be required to use a Change
Factor of less than 1.000. All Change
Factors less than 1.000 have been
rounded to 1.000 by HUD. The 30-year
period is considered to be sufficiently
long so as to level out-any abnormalities
that may have occurred in a particular
year(s)..

-The proposed rule also revised the
percentages by which HUD and PHAs
share the funding responsibilities for
excess utilities consumption and the
benefits of the savings of utilities
consumption. Under the proposed rule,
HUD and PHAs would share equally in
any excess cost and also in any savings.
The sharing would be 50 percent each.
The previous consumption adjustments
were shared 75 percent by HUD and 25
.percent by PHAs.

Comments on the proposed rule were
invited until July 28, 1980. Comments
were received from seven organizations.
Each comment was carefully
considered. The following is a summary
of the principal comments received:
1 1. Four comments addressed the

change in the percentage by which
excess or under consumption is
adjusted. The percentage was changed
from the previous 75/25 to 50/50 cost
sharing between HUD and the PHA. The
general theme of the comments was that
the PHAs have little or no control over
excessive usage and, therefore, should
not have to share in the cost incurred
due to excess consumption. The
Department believes the change in the
adjustment percentage is justified in
light of the National policy to conserve
energy. PHAs have the greatest
opportunities to effectuate reductions in
the use of utilities and to encourage -
tenants to do the same. The Department
believes that a 50/50 sharing will
discourage excessive usage and will
provide a greater incentive for savings
and promote national conservation
objectives.

2. It was suggested that the dollar
value of the savings of utilities
consumption that would be shared by
HUD should be made available to the
conserving PHA to be used to fund costs

beyond its control. At the present time,
these funds could not be so used ,
because they are now utilized to fund
regular operating subsidy eligibility.
However, if sufficient savings were
experienced by PHAs and the portion of
the savings shared by HUD resulted In
operating subsidy.funds in excess of
HUD's other subsidy needs in any fiscal
year, this excess would be used on a
national basis in accordance with
Section 890.108(d) of the PFS regulations
for payment of costs beyond the control
of the PHAs.

3. One commenter requested that the
consumption of non-heating utilities of
the Fixed Base Period be updated and
adjusted by a Change Factor. This
approach had been considered by the
Department prior to the publishing of the
Proposed Rule. It was decided that
because of the wide diversity in energy
usage, it would not be feasible to
develop one general system that would
be applicable to the entire program.
More importantly, It was determined
that the amount of increase in the use of
non-heating utilities was generally a
relatively minor amount that the
Department felt could be offset by
energy conservation efforts.

4. One commenter suggested that the
30-Year Heating Degree Day System be
made retroactive to the start of the
Performance Funding System. This
suggestion cannot be accommodated
because the Department is without a
sufficient authorization of funds to do
so, and it is not believed to be In the
best interest of the national economy to
request such funds.

5. It was suggested that some
consideration be given to non-heating
utilities that are used by tenants for
heating purposes when the PHA heating
system does not provide adequate heat
(e.g., when electric heaters are used to
augment a gas heating system). There Is
no general pattern to such usage, and It
would be impossible to develop a
system to recognize this type of usage.

6 6. One commenter thought the
Proposed Rule was unfair to those PHAs
that provide air conditioning. This
would only be true if the summers of the
Fixed Base Periods were abnormally
cool. We have no data to support this,
and we believe those summers to have
been generally representative of normal
summer weather conditions experienced
by most PHAs. A review of this
situation will be initiated by the
Department.

The Proposed Rule indicated that the
30-Year Heating Degree Day System
would be applicable first to PHA fiscal
years beginning January 1,1980 and
thereafter. In addition, the 50/60
adjustment would be applicable first to
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utility adjustments submitted for PHA
fiscal years ending December 31,1980,
March 31,1981, June 30,1981 and
September 30,1981, and thereafter. In
light of the severe financial situation
facing the Department, which has been
caused by unprecedented and
unforeseen increases in the cost of
energy, it has been decided to make the
following changes in the implementation
of the 30-HDDS:

1. The 30-HDDS will be applicable
first to PHA fiscal years beginning
January 1, 1981, April 1,1981, July 1,
1981, and October 1, 1981, and
thereafter. If implemented one year
sooner, as originally intended, it would
exacerbate the funding problems
already facing the Department and the
PHAs.

2. In conjunction with the one-year
delay in implementing the 30-HDDS, the
50/50 adjustment (in lieu of the 75/25
adjustment) will be applicable first to
utility adjustments submitted for PHA
fiscal years ending December 31, 1981,
March 31, 1982, June 30, 1982 and
September 30, 1982, and therafter.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement Sectiun 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
during business hours in the Office of
the Rules Docket Clerk, Office of
General Counsel, Room 5218,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Washington, D.C. 20410.

This rule is listed'as item number H-
59-78 in the Department's semiannual
agenda of significant rules, published
pursuant to Executive Order 12044, as
extended by Executive Order 12221.

Accordingly, 24 CFR Part 890 is
amended to read as follows:

1. Section 890.102 is amended to add
the following definitions:

§ 8 90.102 Definitions.

(t) Fixed Base Period. The period of
time, prescribed in § 890.107(c)(1), used
to determine the Utilities Consumption
Level used to compute the allowable
Utilities Expense Level.

(u) Change Factor. The ratio of the
average annual heating degree days
(HDD) for the 30-year period from 1941
through 1970 to the average annual HDD
of the PHA's Fixed Base Period. (30 year
average HDD -. Fixed Base Period
average HDD].

2. Section 890.107 is revised to read as
follows:

§ 890.107 Computation of Utltte
Expense Level.

(a) General. In recognition of the rapid
rises which occur in utilities costs and
the wide diversity among PHAs aito
types of utilities services used, as well
as allocation of Utilities costs between
PHAs and tenants, and the fact that
utilities rates charged by suppliers are
beyond the control of the PHA, the PFS
treats utilities expenses separately from
other PHA expenses. Utilities expenses
are excluded from the PHA's Allowable
Expense Level The PFS computes the
amount of operating subsidy for Utilities
cost based upon a calculated utilities
expense of each PHA. The PHA's
Utilities Expense Level for the
Requested Budget Year shall be
computed by multiplying the average
Utilities Consumption Level per unit per
month for each utility, determined as
provided in paragraphs (c) and (d) of
this section, by the projected utility rate
determined as provided in paragraph (b)
of this section.

(b) Utilities rates. The current
applicable rates in effect at the time the
Operating Budget is submitted to HUD
will be used as the utilities rates for the
Requested Budget Year, except that,
when the appropriate utility commission
has, prior to the date of submission of
the Operating Budget to HUD, approved
and published rate increases to be
applicable during the Requested Budget
Year, the future approved rates may be
used as the utilities rates for the entire
Requested Budget Year.

(c) Computation of Utilities
Consumption Level. The Utilities
Consumption Level used to compute the
Utilities Expense Level of a PHA for the
Requested Budget Year will be based
upon the availability of consumption
data. For project utilities where
consumption data is available for the
entire Fixed Base Period, the
computation will be in accordance with
paragraph (c](1 of this section. For
project utilities (other than New
Projects) where the consumption data is
not available for the entire Fixed Base
Period, the computation will be in
accordance with paragraph (c)(2) of this
section. For New Projects, the
computation will be in accordance with
paragraph (c)(3) of this section. The
Utilities Consumption Level for all of a
PHA's projects is the sum of the
amounts determined under paragraphs
(c)(1), (2) and (3) of this section.

(1) Fixed Base Period System. For
project utilities with consumption data
for the entire Fixed Base Period, the
Utilities Consumption Level Is the
average amount consumed per unit per
month during the Fixed Base Period,
adjusted in accordance with paragraph

(d) of this section. This adjusted amount
shall be the Utilities Consumption Level
for all PHA fiscal years beginning
January 1.1981 and for all future fiscal
years therafter, until superseded by
HUD. For PHA fiscal years beginning
July 1.1977, and therafter, such Fixed
Base Period shall be the respective 36--
month periods given below:

PHdA kN y r Red be pwx

Juy1- JLVA10 JUL 1. Dec. 31.1975.

19M3.
OcL I - S pL 30 Apr. 1. Ma. 31, 197$.

1973.

197M

Ap. 1 - Mae. 31- Oct. 1. S@Pt 30,31976-
1973.

(2) Alternative methods where data is
not available for the entire Fixed Base
Period-

(i) If the PHA has not maintained or
cannot recapture consumption data
regarding a particular utility from its
recors for the whole Fixed Base Period
mentioned in paragraph (c)(1) of this
section. it shall submit consumption
data for that utility for the last 24
months of its Fixed Base Period to the
HUD Field Office for approval. If this is
not possible, it shall submit
consumption data for the last 12 months
of its Fixed Base Period. The PHA also
shall submit a written explanation of the
reasons that data for the whole Fixed
Base Period is unavailable.

(if) If a PHA has not maintained or
cannot recapture consumption data for a
utility for the specified Fixed Base
Period of 36, 24, or 12 months,
comparable consumption for the
greatest of either 36. 24. or 12 months, as
available, shall be used for the utility for
which the data is lacking. The
comparable consumption shall be
estimated based upon the consumption
experienced during the allowable Fixed
Base Period of comparable project(s)
with comparable utility delivery systems
and occupancy.

(ill) If a PHA does not obtain the
consumption data for the Fixed Base
Period or for 12 or 24 months of the
Fixed Base Period, either for its own
project(s) or by using comparable
consumption data, the actual PUM
utility expenses stated in paragraph (e)
of this section shall be used as the
Utilities Expense Level and no Change
Factor shall be applied.

(3) Computation of Utilities
Consumption Levels for New Projects.

(i) A New Project for the purpose of
establishing the Fixed Base Period and
the allowable Utilities Expense Level is
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defined as either (A) A project which
had not been in operation during the
entire Fixed Base Period, or a project
which enters management after the
Fixed Base Period and prior to the end
of the Requested BudgetYear; or (B) a
project which during or after the Fixed
Base Period, has experienced
conversion from one energy source to
another; interruptible service;
deprogrammed units; a switch from
tenant-supplied to PHA-supplied
utilities; or a switcb.from PHA-supplied
to tenant-supplied utilities.

(ii) The actual consumption of New
Projects shallbe determined so as not to
distort the Fixed Base Period in
accordance with a method prescribed by
HUD.

(d) Adjustment to utilities usedfor
heating. For project utilities with
consumption data for the entire Fixed
Base Period, and for New Projects,
consumption of utilities used for heating
shall be adjusted by a Change Factor as
follows:

(1) Adjustement of the Fixed Base- '
Period data.

(i) Use of Change Factors. A Change
Factor has been developed which
indicates the relationship of the average
annual heating degree days for the 30-
year period from 1941 through 1970 to
the average annual heating degree days
for the PHA Fixed Base Period. This
Change Factoris to be used to establish
an allowable Utilities Consumption
Level based upon a long-term period
which reflects closely a representative
winter's consumption. The 30-year
period is considered to be sufficiently
long so as to level out any abnormalities
that may have occurred in a-particular
year(s). The Change Factors have been
developed by the National Climatic
Center of the Department of Commerce
for each establfshed standard weather
division of the country, by PHA fiscal
year. Change Factors will be supplied by
HUD to the PHAs. The larger the
Change Factor, the greater the difference
between the heating degree days of the
Fixed Base Period and the 30-year
period. The Change Factor is greater
than 1.000, when average annual heating
degree days of the 30-year period are
greater than the average annual heating
degree days of the FixedBasePeriod.
When the Change Factor is. greater than
1.000, the average of the weather
experienced during the 30-year period
was colder than that experienced during
the Fixed Base Period. An example of
the effect of the Change Factor on the
Fixed Base Period conspumption is;
Assume:
30-year period average annual heating degree

days-4,000

Fixed Base period average annual heating
degree days-3,800

Fixed Base period averagq annual
consumption forheating purposes--1,000
gallons

Results:
Change Factor is (4,000 3,8001-1.050
Adjusted Fixed Base period average annual

consumption for heatingpurposes (1,000
X 1.050)-1,050 gallons

(ii) PHA fiscal years affected. The
Change Factor shall be used to compute
the allowable Utilities Consumption
Level submitted with the Operating
Budgets for PHA Fiscal Years beginning
January 1, 1981, April 1, 1981, July I,
1981, and October 1, 1981, and
thereafter.

(iii) Application of Change Factor to'
consumption of the Fixed Base Period.
The Change Factor is to be applied only
to the consumption readings of meters of
utilities, or gallons of oil, or tons of coal
used for the purpose of generating heat
for dwelling units and other PHA.
associated buildings. The Change Factor
shall not be applied to the consumption
readings of meters of utilities not used
for the purpose of generating heat; e.g.,
water and sewer or electricity used
solely for non-heating purposes. The
Change Factor shall be applied to the
total consumption reading of meters of
utilities, or gallons, or oil, or tons of coal
used for heating even though the same
meter or same energy source is used for
other purposes; e.g., heating and cooking
gas usage metered on the same meter or
oil used for space heating and also
heating of water. Such consumption for
each 12 month period of the Fixed Base
Period shall be adjusted by the Change
Factor. The adjusted consumption for
each year shall be totalled. These totals
then will be averaged. The consumption
readings of meters of utilities not used
for heating (not adjusted by the Change
Factor) shall be included in the total
consumption.
Example Showing Application of Change

Factor

Base year

1st 2 d

Gas meters used for heatings:
No. 1234 (in themn) 15000 18000 17,000-
No. 2345.. ..... 10,000 12,000 11.000

Subtotal - 25.000 32.000 28,000
Change factor (HUD sup-
plied). X1.050 ,Xl.05o X1.050

26,250 31,500 29.400
Gas meters not used for heat-

nT No. 3456 2,500 2.600 2,650

Total adiusted allowable
gas consumption level- 28,750 4,100 32050

No PHA will be required to use a
Change Factor of less than 1.000. All
Change Factors of less than 1.000 have

been rounded to 1.000 in the HUD
publication of Change Factors. A P1HA
with a Change Factor of 1.00 shall, of
course, reflect no change. Change
Factors are listed by county. If a PHA
manages units in more than one county
and those counties have different
Change Factors, the above calculation
shall be done considering the units in
each county and each county's assigned
Change Factor. If a PHA manages units
in an independent city not within the
jurisdiction of a county, It shall: (A) If
surrounded by one county, use that
county's Change Factor; or (B] If
surrounded by more than one county,
use the average of the Change Factors of
the contiguous counties.

(iv) Continuous use of adjusted Fixed
Base Period. Once the PHA has
determined, and HUD has approved, the
allowable Utilities Consumption Level
for the Fixed Base Period after
application of the Change Factor,-the
adjusted Fixed Base Period
Consumption will represent the
allowable Utilities consumption Level,
excluding New Projects, for PHAFiscal
Years beginning Tanuary 1,1981, and
thereafter. This adjusted Fixed Base
Period Utilities Consumption Level shall
be used by the PHA until.it is notified
otherwise by HUD, except for New
Projects. If a project subsequently
becomes a New Project, a calculation of
the allowable Utilities Consumption
Level for New Projects shall be

.submitted by the PHA.
(2,) Adjusted Consumption for New

Projects.
(i) Use of Change Factor. For New

Projects, the PHA shall apply the
Change Factor to the HUD approved

'consumption level of utilities used for
heating.

(ii) PHA fiscal years affected. The
Change Factor shall be used to compute
the allowable Utilities Consumption
Level submitted with the Operating
Budgets for PHA Fiscal Years beginning
January 1, 1981, and thereafter.

(iiI) Application of Change Factor to
Consumptioni of New Projects. The
annual allowable Utilities Consumption
Level for New Projects shall be adjusted
by applying the Change Factor to the
estimated consumption where the utility
is used for heating in part or in total.
This consumption shall be from a
comparable project during the
permissible Fixed Base Period. The
consumption of utilities not used for
heating shall not be adjusted, but the
estimated annual consumption based
upon data from a comparable project
during the permissible Fixed Base
Period-shall be added to the ailjusted
consumption.
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(iv) Continuous use of adjusted
consumption. Once the PHA has
determined, and HUD has approved, the
allowable Utilities Consumption Level
for New Projects, after application of the
Change Factor, this level will not change
and will represent the allowable level,
except for additional New Projects. If
there are additional New Projects, a
recalculation of the allowable Utilities
Consumption Level for New Projects
shall be submitted by the PHA. This
recalculation shall, however, be
consistent with comparable
consumption of comparable projects
during the permissible Fixed Base
Period. The Change Factor shall be
applied to the recalculated level.

(e) Utilities Expense level where
consumption data is unavailable. If a
PHA does not obtain the consumption
data for the entire Fixed Base Period. or
for 12 or 24 months of the Fixed Base
Period, either for its own pr'oject(s) or by
using comparable consumption data as
required in paragraph (c)(2) of this
section, it shall request HUD Field
Office approval to use actual per unit
per month (PUM) utility expenses. These
expenses shall exclude Utilities Labor
and Other Utilities Expenses. The actual
PUM utility expenses shall be taken
from the year-end Statement of
Operating Receipts and Expenditures,
Form HUD-52599, for the PHA Fiscal
Years ending on December 31,1975,
March 31,1976, June 30,1976 or
September 30,1976. No Change Factor
shall be applied to actual PUM utility
expenses, and subsequent adjustments
regarding such utility or utilities will not
be approved for a budget year for which
the utility expense level is established
based upon said actuals.

(f) Adjustments. PHAs shall request
adjustments of Utilities Expense Levels
in accordance with § 890.110(c), which
requires an adjustment based upon a
comparison of actual experience to the
estimated leveL If the actual
consumption exceeds the estimated
level, HUD would pay 50 percent of the
excess and the PHA would pay 50
percent If consumption is less than the
estimated level, HUD would recapture
50 percent of the savings and the PHA
would keep 50 percent One hundred
percent adjustment would be allowed
for increases or decreases in utilities
cost rates.

(3) Sections 890.110(c](3] and (4) are
revised to read as follows:

§ 890.110 Request for adjustment

(c) *

(3) Fifty percent of any decrease in
Utilities Expense Level due to decreased
consumption will be retained by the

PHA; 50 percent will be offset by HUD
against subsequent payments of
operating subsidy. The 50/50 adjustment
is first applicable to utility adjustments
submitted for PHA fiscal years ending
December 31, 1981, March 31,1982, June
30,1982 and September 30,1982, and
thereafter.

(4) An increase in Utilities Expense
Level due to increased consumption will
be fully funded by residual receipts after
provision for reserves, if available; if not
available and if the increase would
result in a reduction of the operating
reserve below the authorized maximum,
50 percent of the amount of the
reduction below such maximum will be
funded by increased operating subsidy
payments, subject to the availability of
funds, if such excess utility consumption
was due to causes which were beyond
the control of the PHA. The 50/50
adjustment is first applicable to utility
adjustments submitted for PHA fiscal
years ending December 31,1981, March
31, 1982, June 30,1982 and September 30,
1982, and thereafter.

(U.S. Housing Act of 1937,42 U.S.C. 1437 et
seq. sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535[d)))

Issued at Washington, D.C. September 5,
1980.
Lawrence B. Simons,
Assistant Secretary for Ho using-Federal
Housing Commissioner.
[FR Dm 9 40-219 Fed0-M-o-f W am)
BIWUNG CODE 4210-10-Md
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For those of you who must keep Informed
about Presidential proclamations and
Executive orders, there is now a
convenient reference source that will make
researching certain of these documents
much easier.

Arranged by subject matter, this first
edition of the Codification contains
proclamations and Executive orders that
were issued or amended during the period
January 20, 1961, through January 20,
1977, and which have a continuing effcct
on the public. For those documents that
have been affected by othar proclamations
or Executive orders, the codified text i
presents the amended version, Therefore,
a reader can use the Codification to
determine the latest text of a document
without having to "reconstruct" it through
extensive research.

Special features include a
comprehensive index and a table listing
each proclamation and Executive order
issued during the 1961-1977 period, along
with any amendments, an indication of Its
current status, and, where applicable, its
location in this volume.
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